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IN  MEMORIAM 


SAMUEL  H.  SEDGWICK. 


At  the  session  of  the  Supreme  Court  of  the  State  of 
Nebraska,  March  1,  1920,  there  being  present  Honorable 
Andrew  M.  Morrissey,  Chief  Justice,  Honorable  Charles 
B.  Letton,  Honorable  William  B.  Rose,  Honorable  Albert 
J.  Cornish,  Honorable  James  E.  Dean,  Honorable  Chester 
H.  Aldrich,  and  Honorable  George  A.  Day,  Associate  Jus- 
tices, the  following  proceedings  were  had: 

May  It  Please  The  Court  : 

In  these  commemorative  proceedings,  the  committee 
have  sought  to  avoid  altogether  merely  conventional  eu- 
logy, and,  in  its  stead,  to  place  of  record  here  a  just  and 
accurate  estimate  of  the  character  and  worth  of  Honor- 
able Samuel  H.  Sedgwick,  whose  earthly  career  was 
brought  to  a  close  at  his  home  in  this  city  on  December  25, 
1919. 

Judge  Sedgwick  was  born  at  Bloomingdale,  Illinois,  in 
the  year  1848.  He  was  a  law  student  at  the  University  of 
Michigan  from  1871  to  1872,  and  held  a  master's  degree 
from  Wheaton  College,  Illinois.  In  1878  he  went  to 
York,  Nebraska,  where  he  practiced  law  until  elected 
judge  of  the  fifth  judicial  district  in  1895,  taking  his  seat 
January  4,  1896.  He  held  this  oflSce  for  four  years.  In 
1901  he  was  appointed  a  supreme  court  commissioner 
and  served  in  that  capacity  about  two  years,  when  he  was 
elected  to  the  oflSce  which  he  held  at  the  time  of  his  death. 
He  served  as  a  member  of  this  court  continuously,  with 
the  exception  of  two  years,  fpr  a  period  of  fifteen  years. 

(vii) 


viii  IN  MEMORIAM.  [104  Neb. 

He  was  widely  rfecognized  as  an  able  lawyer,  entirely 
trustworthy  and  reliable  in  the  business  and  affairs  of 
his  clients,  and  was  ever  honorable  and  just  in  his  deal- 
ings with  them  and  with  his  adversaries. 

As  a  trial  judge,  he  was  industrious,  prompt  and  un- 
usually accurate  in  his  conclusions,  whether  of  law  or 
fact.  He  had  a  frank,  open  way  about  him,  and,  because 
of  his  strength  of  mind  and  evident  fairness,  he  was  a 
power  for  right  and  justice,  easily  dominating  the  court 
in  which  he  presided,  and  holding  always  the  respect  and 
confidence  of  both  counsel  and  jury. 

The  reports  of  this  court  tell  best  of  his  worth  as  a 
judge;  they  tell  of  his  industry  and  painstaking  research. 
They  are  rich  in  demonstrative  proof  of  his  ability,  sound 
judgment  and  accurate  reasoning;  of  his  lucid  exposi- 
tion, and  of  his  admirable  directness  in  reaching  and 
stating  conclusions. 

As  a  citizen,  the  simplicity  of  his  life,  his  sobriety  of 
thought  and  conduct,  the  fairness  of  his  dealings  in  all 
matters,  his  insistence  upon  integrity  in  private  and  pub- 
lic life,  prove  him  a  citizen  of  the  highest  and  best  type. 
His  life  was  an  inspiration  to  others,  and  his  death,  un- 
foreshadowed,  so  calm,  so  devoid  of  pain,  seemed  but  like 
the  passing  of  a  great  soul  from  one  tranquil  state  to 
another.  His  death  was  the  end  of  a  full  and  well  spent 
life;  he  had  kept  good  company;  he  communed  much 
with  the  best  philosophers  and  jurists  of  the  present  and 
past.  He  cherished  no  resentments;  he  was  in  harmony 
with  the  world.  **His  ways  were  ways  of  pleasantness; 
his  paths  were  paths  of  peace.''  He  drained  life's  gob- 
let to  the  dregs  and  knew  naught  of  its  bitterness.  And, 
now  that  he  is  gone,  that  he  has  passed  beyond  the  bourne 
that  divides  the  finite  from  the  infinite,  it  is  to  us  and  to 
this  court  and  to  his  bereaved  family  a  source  of  deep 
consolation  to  know  that  he  leaves  behind  him  a  judicial 
record  unclouded  and  a  character  unstained. 

We  deplore  the  loss  this  court,  this  community,  and  the 
state  have  sustained  in  the  death  of  Judge  Sedgwick; 
and,  to  his  family,  in  their-  sorrow,  we  tender  our  sincere 
sympathy. 
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We  ask  that  this  memorial  be  preserved  in  the  perma- 
ment  records  of  this  court  and  that  a  copy  of  it  be  fur- 
nished to  Mrs.  Sedgwick  and  her  daughters. 

John  J.  Sullivan,  E.  E.  Good, 

Jacob  Fawcett,  C.  E.  Sandall. 

Lesue  G.  Hurd, 

Judge  Jacob  Fawcett  : 

May  It  Please  The  Court :  The  report  of  the  committee 
fairly  and  accurately  outlines  the  life  and  work  of  our 
departed  brother,  Judge  Sedgwick,  but  I  feel  I  do  not 
want  to  let  this  occasion  pass  without  adding  a  word  of 
personal  tribute  to  this  splendid  man  and  judge* 

In  November,  1895,  Judge  Sedgwick  and  I  were  elected 
as  district  judges  in  our  respective  districts.  At  that 
time  we  were  not  acquainted.  In  1897  I  was  called  away 
from  home  to  be  gone  a  week,  and  Judge  Sedgwick  kindly 
consented  to  take  charge  of  my  docket  during  my  absence. 
I  met  him  for  the  first  time  on  my  return  home.  The 
members  of  the  Omaha  bar  who  had  tried  cases  before 
him  during  the  week  of  my  absence  all  expressed  them- 
selves in  unmeasured  terms  of  commendation  of  the 
ability,  fairness  and  promptness  of  Judge  Sedgwick  dur- 
ing the  week  he  had  been  representing  me. 

In  1903  Judge  Sedgwick  was  elected  a  member  of  this 
court,  taking  his  seat  in  January,  1904.  At  the  same  time 
I  became  one  of  the  supreme  court  commissioners  to  fill 
out  the  term  for  which  Judge  Barnes  had  been  appointed. 
During  that  short  term  I  became  well  acquainted  with 
Judge  Sedgwick.  A  warm  friendship  sprang  up  between 
us,  which  continued  to  the  moment  of  his  death.  He  re- 
tired from  the  court  in  January,  1908,  and  returned  in 
January,  1910.  For  the  six  years  following  that  day  I 
was  associated  with  him  on  this  court.  During  those  six 
years  our  friendship  strengthened,  and  I  came  to  know 
perfectly  his  devotion  to  his  work,  the  care  with  which  he 
examined,  not  only  the  cases  assigned  to  him,  but  all  cases 
submitted  to  the  court.  He  was  fearless  and  firm  in  his 
convictions.    His  associates  sometimes  thought  that  he 
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was  a  little  more  than  firm.  We  at  times  chided  him  with 
being  so,  but  this  did  not  anger  him.  With  a  weak  man  it 
is  a  dangerous  thing  to  be  positive  in  his  convictions,  but 
with  Judge  Sedgwick  the  redeeming  feature  was  that, 
while  he  reached  positive  convictions  which  it  was  some- 
times difficult  to  get  him  to  change,  he  was  usually  right. 
He  was  not  alone,  however,  in  his  characteristic  of  firm- 
ness. Similar  charges  were  sometimes  made  against 
other  members  of  the  court,  myself  included.  I  speak  of 
this  characteristic  for  the  purpose  of  calling  attention  to 
the  fact  that  firmness  is  not  a  fault  in  a  supreme  judge. 
It  is  far  better  to  be  firm,  and  occasionally  be  wrong,  then 
it  is  to  be  vacillating  and  never  sure  of  whether  you  are 
right  or  not. 

The  Judge  was  an  honest  man,  of  broad  education,  a 
good  lawyer,  an  able  judge,  and. a  splendid  citizen.  His 
honesty  was  never  questioned."  What  more  can  be  said 
of  a  judge!  He  was  an  untiring  worker.  He  desired  to 
get  at  the  bottom  of  every  case  that  came  before  the  court. 
He  felt  the  responsibility  resting  upon  judges  of  the 
court  of  last  resort;  a  court  from  which  there  is  no  ap- 
peal, except  in  the  very  few  cases  coming  before  it  in 
which  a  federal  question  might  be  involved.  He  realized 
fully  the  importance  of  being  right  in  order  that  litigants 
in  tile  last  stages  of  their  litigation  might  be  sure  of  ob- 
taining a  careful  examination  of  their  cases  and  a  cor- 
rect application  of  the  law  thereto. 

Judge  Sedgwick  was  not  only  my  associate  for  the 
years  mentioned,  but  he  was  my  personal  friend.  I  hon- 
ored and  respected  him  in  life.  I  shall  ever  cherish  his 
memory  in  the  years  to  come. 

Judge  Leslie  G.  Hubd  : 

May  It  Please  The  Court :  May.  I  ask  the  indulgence  of 
the  Court  to  add  to  the  formal  tribute  of  your  committee 
my  personal  oflfering  in  affectionate  memory  of  our 
brother,  Samuel  H.  Sedgwick. 

I  first  knew  him  at  Wheaton  College,  when  I  was  seven- 
teen and  he  twenty  years  old,  and  from  then  for  four 
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years  was  intimate  with  him  and  his  family,  and  am  in- 
debted to  him  for  many  acts  of  friendly  assistance  in 
student  days.  The  venerable  father,  Samuel  Parker  Sedg- 
wick, and  his  estimable  wife,  two  daughters,  then  grad- 
uates of  the  college.  Miss  Clara,  later  Carscadden,  and 
Miss  Emma,  later  Brown,  and  two  brothers,  David  E., 
afterward  a  well  known  physician  at  York,  and  Theron 
E.  Sedgwick  (*^Tim"),  long  editor  of  the  Daily  York 
Times,  were  tiie  other  members  of  the  fatnily  still  at 
home.  The  father,  Dr.  Sedgwick,  was  a  man  of  unusual 
character  and  marked  ability  in  his  profession.  He  was 
author  of  a  work  upon  family  medicine,  a  copy  of  which, 
in  my  family,  has  been,  by  forty-eight  years  of  use,  great- 
ly worn,  and  is  still  highly  valued. 

Bom  of  such  ancestors,  and  in  such  surroundings,  it 
was  foreordained  that  Samuel  H.  Sedgwick  should  be  of 
note  in  the  world  and  that  the  world  would  be  better  for 
his  life  in  it.  I  think  I  can  say  with  assurance  that  there 
was  never  a  time  from  his  sophomore  year  when  he  had 
other  purpose  than  the  study  of  the  law,  and,  with  his 
usual  capacity  for  successful  achievement,  he  made  his 
studies  and  activities  converge  to  that  purpose.  I  was 
with  him  in  visiting  different  law  schools.  We  cut  classes 
to  hear  cases  of  special  interest  in  the  circuit  court  in 
Dupage  county.  We  went  to  the  moot  court  in  the  old 
schoolhouse  where  ** Elbert'*  Gary,  now  the  head  of  the 
American  Steel  Corporation,  was  then  preparing  for  his 
career.  Consistently  with  this  fixed  purpose  Sedgwick 
took  his  college  degrees,  and  the  law  course  at  Ann  Ar- 
bor, and,  fully  equipped,  began  his  work,  practicing  for 
a  short  time  in  Illinois,  and  later  in  Depere,  Wisconsin, 
and  then,  in  1878,  is  my  recollection,  came  to  Harvard, 
and  almost  decided  to  locate  there  with  me,  but,  before 
deciding,  he  visited  York,  which  was  a  dry  town,  while 
Harvard  was  wet,  and,  while  at  York,  some  lawyer  in- 
timated to  him  *Hhat  there  was  no  room  for  another 
lawyer  at  York.*'  I  believe  Sedgwick  took  that  as  a 
challenge.  At  any  rate,  he  said,  after  some  time  given  to 
consideration  of  the  matter, '  *  he  believed  he  would  make 
room  there/*  and  he  did. 
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Resulting  from  that  decision  came  with  him  to  Nebras- 
ka a  most  estimable  lady,  his  wife,  and  two  sisters,  effi- 
cient social  workers,  and  their  husbands,  a  physician 
one,  the  other,  a  minister  of  the  gospel,  and  the  two 
brothers  before  mentioned,  every  one  a  gain  for  the  new 
state  of  Nebraska. 

As  a  lawyer,  none  gave  a  client  better  service,  and 
never  was  a  client  of  his  led  into  needless  litigation  that 
his  counsel  might  gain  thereby. 

As  a  trial  judge,  the  law  was  his  guide,  and  no  con- 
sideration but  just  and  impartial  administration  thereof 
moved  him.  His  court  impressed  all  coming  therein  as 
a  Temple  of  Justice.  And  his  quick  and  accurate  com- 
prehension of  the  facts  and  the  law  applicable  thereto 
made  easy  the  labors  of  counsel  appearing  before  him. 
I  cannot  recall  his  using  the  phrase  *^ Substantial  Justice," 
but  his  decisions  proclaimed  as  his  aim  "Justice  to  All 
and  Equality  before  the  Law,"  and  write  him  down  a 
just  and  fearless  judge. 

As  a  justice  of  the  supreme  court,  his  colleagues  upon 
the  bench  are  more  entitled  to  speak  than  I,  but,  can  we 
not  all  of  us  recall  opinions,  especially  dissenting  opin- 
ions, that  '*made  our  hearts  burn  within  usf"  Can  we 
doubt  that  the  wonderful  interpretation  of  the  facts 
shown  in  his  opinions  in  many  cases  will  make  them  of 
lasting  service?  and  his  accurate  analysis  of  the  law  be 
a  guiding  star  over  the  sea  of  jurisprudence  in  years  to 
come ! 

^^That  the  good  we  do  is  buried  with  us"  is  not  written 
of  justices  of  the  supreme  court ;  as  to  them,  the  good  is 
written  on  the  tables  of  the  law  and  shall  ever  be  read  of 
men. 

Personally  the  members  of  the  bar,  and  collectively  the 
profession  of  the  law,  have  suffered  a  loss.  The  memory 
of  such  a  man  is  a  gain  to  be  cherished  and  preserved. 
To  me,  a  comforting  thought  is,  that  he  boldly  stepped 
across  the  dark  river  with  no  lingering  pains  and  with 
his  mental  vigor  at  his  zenith.    Truly  a  good  and  useful 
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life  well  finished,  which  may  well  be  an  inspiration  to  all 
men. 

Judge  Edward  E.  Good  ; 

May  It  Please  The  Court :  It  was  my  good  fortune  to 
have  had  an  extended  acquaintance  with  the  late  Judge 
Sedgwick.  Our  acquaintance  began  nearly  thirty  years 
ago,  and  soon  ripened  into  a  close  friendship  that  en-  * 
dured  until  he  put  aside  the  mantle  of  mortality.  Our  fre- 
quent meetings  and  intimate  associations  afforded  an  op- 
portunity to  form  an  accurate  estimate  of  his  qualities  of 
heart  and  mind,  and  to  know  his  real  character  and  worth. 
I  knew  and  observed  him  as  citizen  and  friend,  as  lawyer 
and  jurist. 

Judge  Sedgwick  was  endowed  by  nature  with  a  supe- 
rior intellect,  which  he  cultivated  by  persistent,  continu- 
ous study  and  serious  reflection.  He  seldom,  if  ever,  in- 
dulged in  light  or  frivolous  conduct  or  conversation.  He 
did  not  know  the  language  of  those  who  indulged  in  small 
talk.  His  mind  was  always  occupied  by  serious  and 
weighty  matters.  To  those  who  knew  him  but  slightly 
he  may  have  seemed  cold,  unsympathetic  and  austere, 
but  not  so  to  those  who  knew  him  well.  While  he  was 
modest  and  unassuming,  he  was,  to  his  intimate  friends, 
a  genial,  whole-souled  man;  a  veritable  wellspring  of 
helpful  information  and  kindly  suggestions,  and  was  an 
inspiration  to  high  ideals  and  right  living. 

As  a  citizen  he  had  no  divided  allegiance.  He  knew  but 
one  flag  and  one  country,  and  was  ever  foremost  in  sup- 
porting men  and  measures  for  the  welfare  of  his  country, 
state  and  community.  He  never  indulged  in  any  question- 
able or  underhanded  conduct,  and,  while  he  was  charitable 
to  the  faults  of  others,  he  was  intolerant  of  cant,  hypocri- 
sy and  chicanery. 

As  a  friend  he  was  true  and  loyal,  sympathetic  and 
helpful.  He  never  betrayed  a  confidence,  and  his  word 
or  promise  needed  no  indorsement  or  guaranty.  To  those 
who  knew  him  his  simple  word  was  all  suflScient. 
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Early  in  life  he  adopted  the  law  as  a  pirofession.  He 
made  the  law  his  mistress  and  was  ever  devoted  to  her. 
By  his  tireless  and  energetic  study  of  the  law  he  came  to 
possess  a  profound  knowledge  of  it.  His  great  knowledge 
of  the  law  and  his  rugged  honesty  and  high  sense  of  honor 
made  him  a  valuable  counselor  and  one  in  whom  a  client 
could  entrust  his  legal  affairs  and  feel  secijire  that  his 
rights  would  be  protected  and  safeguarded,  and  also  feel 
ian  abiding  faith  that  he  would  not  be  involved  in  useless 
or  fruitless  litigation. 

The  lawyers  who  practiced  before  Judge  Sedgwick 
while  he  was  on  the  district  bench  admired  him  for  his 
wide  knowledge  of  the  law  and  his  fearless  and  correct 
application  of  its  principles.  He  presided  with  great  dig- 
nity, and  his  absolute  fairness  and  candor  won  the  esteem 
of  all.  So  highly  did  he  stand  in  the  estimation  of  lawyers 
and  litigants  that  few  appeals  were  taken  from  his  deci- 
sions, and  a  reversal  of  his  decision  on  appeal  was  indeed 
rare. 

When  he  was  called  to  the  supreme  court  he  came  with 
a  rich  store  of  knowledge  and  ripe  experience.  As  a 
justice  of  this  Honorable  Court  he  labored  unceasingly; 
he  never  shirked  a  responsibility  that  was  rightfully  his ; 
he  was  not  content  to  dispose  of  any  case  along  the  lines 
of  least  resistance,  but  believed  in  going  to  the  bottom 
of  every  case,  and  was  satisfied  only  when  he  had  master- 
ed the  case  and  found  the  very  right  of  the  controversy. 

In  my  opinion  no  greater  jurist  has  ever  adorned  the 
bench  of  this  Honorable  court  than  Samuel  H.  Sedgwick. 
^0  one  has  ever  wielded  a  greater  influence  in  this  court 
while  a  member  of  it  than  he ;  none  have  made  a  deeper 
and  more  enduring  impress  on  the  jurisprudence  of  the 
state. 

He  was  a  kind  and  generous  friend;  an  able,  con- 
scientious lawyer;  an  honest,  fearless,  upright  judge. 
He  is  gone,  but  his  influence  for  good  will  Uve  for  genera- 
tions to  come. 
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Chief  Justice  Andrew  M.  Morbissey  : 

The  court  is  convened  this  morning  to  pay  a  last  tribute 
to  the  memory  of  our  late  associate ;  but  how  vain  it  is  to 
attempt  to  portray  the  worth  of  this  man,  who  gave  the 
major  part  of  his  mature  manhood  to  the  development  of 
the  jurisf)rudence  of  our  state. 

Though  a  prominent  figure — a  leader — for  nearly  two 
score  years,  his  finest  and  best  qualities  were  known  only 
to  those  who  were  privileged  to  be  closely  associated  with 
him.  To  the  lawyers  he  was  known  as  a  profound  jurist ; 
to  the  people  generally  as  a  just  and  fearless  judge ;  but 
the  power  of  his  intellect  was  known  only  to  those  who  sat 
with  him  at  the  consultation  table.  Many  are  the  opin- 
ions that  bear  his  name,  and  they  will  help  to  light  the 
judicial  pathway  so  long  as  our  jurisprudence  endures. 
But  they  give  no  adequate  account  of  the  prodigious  la- 
bor he  performed.  The  lawyer  of  the  future  who  turns 
the  pages  of  the  Nebraska  Reports  will  little  know  how 
much  of  the  very  spirit  of  Judge  Sedgwick  is  written  into 
them.  To  every  case  that  came  to  the  court  he  gave  the 
same  painstaking  care  he  bestowed  upon  the  record  when 
he  wrote  the  opinion  himself.  He  held  himself  responsible 
for  the  result  of  every  decision,  even  to  the  phraseology 
in  which  rules  of  law  for  future  guidance  were  announced. 
Nor  were  his  wonderful  powers  of  analysis,  his  compelling 
logic,  and  his  high  character,  his  only  contributions  to 
the  court.  He  would  be  just;  but  justice  he  would  ad- 
minister with  mercy.  Quiet  and  reserved,  almost  to  the 
point  of  austerity,  the  gentleness  of  his  nature  and  the 
warmth  of  his  friendship  were  known  only  to  the  few 
whose  good  fortune  it  was  to  know  him  in  those  intimate 
relations  of  life  where  the  ermine  was  laid  aside,  and  the 
man  whom  God  made  was  permitted  to  function  in  his 
own  way. 


IN  MEMORIAM 
SILAS  ALEXANDER  HOLCOMB. 

« 

At  the  session  of  the  Supreme  Court  of  the  State  of 
Nebraska,  September  20, 1920,  there  being  present  Honor- 
able Andrew  M.  Morrissey,  Chief  Justice,  Honorable 
Charles  B.  Letton,  Honorable  William  B.  Rose,  Honor- 
able James  R.  Dean,  Honorable  Chester  H.  Aldrich,  Hon- 
orable Geo.  A.  Day,  and  Honorable  Leonard  A.  Flansburg, 
Associate  Justices,  the  following  proceedings  were  had : 

To  The  Honorable,  The  Suebeme  Court  of  Nebraska  : 

Your  committee,  appointed  to  prepare  and  submit  a 
testimonial  to  the  life  and  character  of  our  late  Silas 
Alexander  Holcomb,  at  one  time  a  member  and  chief 
justice  of  this  court,  respectfully  present  the  following: 

Silas  Alexander  Holcomb  was  born  at  Goshen,  in  the 
state  of  Indiana,  on  August  25,  1858.  He  obtained  his 
education  in  the  common  schools  of  that  state,  and  re- 
moved to  the  state  of  Nebraska  about  the  year  1879.  He 
settled  at  Broken  Bow,  in  Custer  county,  where  he  studied 
law  and  was  admitted  to  practice  in  the  year  1882.  In 
politics  he  was  originally  a  democrat,  but  in  the  days  of 
populism  he  embraced  that  faith. 

He  was  elected  judge  of  the  twelfth  judicial  district,  de- 
feating Judge  Francis  G.  Hamer  for  that  office,  and  served 
the  state  in  that  capacity  for  four  years.  In  1894  he  was 
elected  governor  of  this  state.  He  was  once  re-elected, 
and  served  as  Governor  for  four  years,  with  credit  to 
himself  and  to  the  state.  He  was  elected  judge  of  the 
supreme  court  on  the  fusion  ticket  of  the  populists  and 
democrats,  and  served  the  state  in  that  capacity  for  six 
years,  retiring  from  the  bench  on  January  1.  1906.  Under 
the  former  system  of  rotation  Judge  Holcomb  was  chief 
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justice  of  the  court  for  the  last  two  years  of  his  service. 
After  retiring  from  the  bench,  Judge  Holcomb  went  back 
to  Broken  Bow  and  engaged  in  the  practice  of  his  pro- 
fession until  July,  1913,  when  he  was  appointed  chairman 
of  the  state  board  of  control,  in  which  capacity  he  served 
the  state  until  July,  1919,  when  he  resigned  his  position 
on  account  of  ill  health,  and  removed  to  the  State  of 
Washington,  where  he  died  April  25, 1920. 

For  many  of  the  last  years  of  his  life  Judge  Holcomb 
suffered  from  disease,  and  while  he  was  mentally  alert 
until  his  death,  he  was  a  physical  wreck.  In  his  prime  and 
when  he  was  in  good  health,  he  was  a  magnificent  specimen 
of  manhood,  standing  over  six  feet  in  height,  and  as 
straight  as  an  arrow.  In  his  last  years  he  was  so  wrecked 
by  disease  that  he  was  an  object  of  pity  to  his  friends,  but 
by  the  exercise  of  his  indomitable  will  and  his  keen  mental 
faculties,  he  refused  to  acknowledge  defeat,  and  bravely 
worked  until  death  came  to  his  relief. 

Judge  Holcomb  was  possessed  of  a  rugged  honesty  of 
character.  He  always  served  the  state  with  credit,  and 
honor  to  himself,  and  he  has  left  an  example  of  good  and 
faithful  service,  and  of  a  well-spent  life. 

We  recommend  that  this  testimonial  to  our  departed 
associate  and  once  chief  justice  of  this  court  be  ordered 
spread  upon  the  journal  of  the  court,  and  that  a  copy, 
duly  certified  under  the  seal  of  the  court,  be  sent  to  his 
daughters. 

John  B.  Barnes*, 

John  J.  Suluvan, 

W.  D.  Oldham, 

Andbew  G.  Wolfenbargeh, 

H.  M.  Sullivan. 
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JUDGE  JAMES  lU  DEAN  : 

Not  long  ago  I  was  commissioned  by  my  associates  to 
attend  the  funeral  of  Judge  Silas  Alexander  Holcomb  at 
Broken  Bow.  My  home  community  then  mourned  the  loss 
of  a  man  who  was,  as  the  expression  is  currently  uised, 
both  good  and  great.  And  our  loss  is  shared  by  the  entire 
state. 

My  acquaintance  with  Judge  Holcftmb  began  when  I 
came  to  Nebraska,  as  a  young  lawyer,  and  settled  in  Bro- 
ken Bow  in  the  early  nineties.  He  was  then  an  established 
lawyer  there.  It  has  been  my  good  fortune  to  enjoy  his 
personal  acquaintance  and  his  friendship  longer  than  any 
other  person  here  present.  Let  me  relate  a  coincidence. 
Shortly  after  my  arrival  at  Broken  Bow  a  member  of  the 
local  bar  courteously  gave  me  a  much  appreciated  *'try 
out ' '  by  associating  me  with  him  in  the  trial  of  a  case  in 
the  county  court.  The  sole  question  involved  was  one  of 
fact,  namely,  whether  the  plaintiff  was  an  innocent  holder 
of  the  note  in  suit.  At  the  trial  two  lawyers  were  on  each 
side,  but  only  two  participated  in  the  argument,  on  the  one 
side  Judge  Holcomb,  on  the  other  myself.  So  that  in  my 
first  case  in  Nebraska  we  appeared  as  opposing  counsel. 
About  six  years  ago  Judge  Holcomb  argued  his  last  case 
in  the  supreme  court.  It  happened  that  we  were  opposing 
counsel  in  that  case  and  on  appeal  we  so  argued  it  here. 
When  he  was  first  nominated  for  a  state  office,  at  his  re- 
quest, I  wrote  for  him  an  introduction  to  the  people  that 
appeared  in  the  Omaha  World-Herald  and  other  papers 
of  the  time. 

In  1891  the  judge  was  elected  to  the  district  bench  of 
the  twelfth  judicial  district,  then  composed  of  Custer, 
Buffalo,  Dawson,  and  Sherman  counties.  It  was  after 
he  became  district  judge  that  I  began  to  know  and  to  ap- 
preciate him  for  his  real  worth.  In  personality  and  char- 
acter he  combined  strength  and  gentleness,  and,  while  he 
was  impartial  and  rigorously  just  in  his  decisions,  he 
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did  not  lose  sight  of  the  humanities.  He  could,  and  on 
occasion  did,  scathingly  rebuke  fraud  and  oppression,  and 
particularly  when  the  poor  were  the  victims  of  the  proud 
and  arrogant.  He  was  so  big  and  brave  and  honest  that, 
in  the  progress  of  a  trial,  he  would  reverse  himself  on  the 
instant  when  he  found  that  he  was  in  error. 

So  marked  was  his  ability  as  a  trial  judge  that,  in 
1893,  he  was  nominated  on  a  fusion  ticket  as  a  candidate 
for  judge  of  the  supreme  court.  In  the  election  that 
followed  he  was  defeated  by  the  republican  nominee. 
Judge  Harrison,  of  Grand  Island.  In  1894  he  was  nominat- 
ed by  the  fusion  forces  for  governor  and  was  elected.  In 
1896  he  was  re-elected  and  was  the  war  governor  during 
the  Spanish-American  hostilities.  In  1899  he  was  again 
nominated  on  the  fufsion  ticket  as  a  candidate  for  judge 
of  the  supreme  court  and  was  elected.  His  term  began  in 
1900  and  he  served  six  years.  At  this  election  he  de- 
feated the  distinguished  jurist,  Judge  Manoah  B.  Eeese, 
who  had  formerly  been  judge  of  the  supreme  court,  and 
who,  in  later  years,  again  became  a  valued  member  of  the 
court. 

Judge  Holcomb  is  one,  of  only  three  men,  who  in  the 
first  50  years  of  its  history,  has  been  governor  and  subse- 
quently judge  of  the  supreme  court  of  Nebraska.  It  sel- 
dom falls  to  the  lot  of  any  man  to  be  so  signally  honored; 
to  be  given  opportunity  so  great  for  distinguished  and 
useful  service.  And  his  name  will  be  revered  as  one  who 
measured  up  to  his  opportunity  for  public  service.  OflBce 
did  not  spoil  this  man.    He  grew  under  responsibilities. 

But  for  the  physical  infirmity  that  was  the  result  of 
close  application  to  his  labor  as  a  judge  of  this  court,  it 
is  generally  believed  that  another  door  of  opportunity 
for  distinguished  service  would  have  opened  to  him.  From 
time  to  time,  in  party  councils,  he  was  prominently  men- 
tioned for  the  position  of  United  States  senator.  But 
this  is  the  human  side  of  the  argument.  There  is  another 
side.  There  is  a  Divinity  that  shapes  the  destiny  of  men 
and  of  worlds.  Therewith  must  we  be  content.  Notwith- 
standing his  physical  afSiction,  his  mind  was  clear  and 
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his  will  was  unbroken  so  long  as  life  lasted.  He  was 
never  heard  to  complain. 

About  six  years  before  the  end  came  he  was  appointed 
to  membership  on  the  board  of  control.  After  an  eflScient 
service  of  five  years,  or  thereabouts,  his  illness  became  so 
pronounced  that  he  resigned.  So  that  his  distinguished 
service  for  the  state  extended  over  a  period  of  more  than 
17  years. 

Judge  Holcomb  was  a  man  of  deep  religious  conviction. 
But  I  am  sure  that  few  persons  ever  heard  him  discourse 
on  religious  topics.  No  need  for  him  to  so  discourse. 
His  was  a  religion  that  was  attested  day  by  day.  His 
name  will  endure.  His  fame,  it  is  secure.  It  is  well  with 
him. 

Chief  Justice  Andrew  M.  Morrissey  : 

Judge  Holcomb  came  into  public  life  at  a  time  when 
political  prejudice  was  strong,  and  the  political  contests 
through  which  he  passed  were  marked  by  intense  party 
spirit.  But  so  well  did  he  acquit  himself  in  the  oflSce  of 
governor  that  many  of  those  who  most  strongly  opposed 
his  political  policies  became  his  warm  friends.  His  dig- 
nity, candor  and  inherent  honesty  challenged  the  admira- 
tion of  the  people.  His  subsequent  election  to  this  court 
opened  a  new  field  of  activity,  and  again  he  showed  those 
qualities  of  heart  and  mind  that  had  made  his  conduct  of 
the  Governor's  oflSce  so  successful.  Studious,  conscien- 
tious and  upright,  he  helped  to  maintain  the  high  standard 
of  the  Bench  and  inspired  in  the  public  mind  respect  for 
our  jurisprudence. 


IN  MEMORIAM 

ALBERT  J.  CORNISH. 

At  the  session  of  the  Supreme  Court  of  the  State  of 
Nebraska,  September  20, 1920,  there  being  present  Honor- 
able Andrew  M.  Morrissey,  Chief  Justice,  Honorable 
Charles  B.  Letton,  Honorable  William  B.  Rose,  Honor- 
able James  R.  Dean,  Honorable,  Chester  H.  Aldrieh,  Hon- 
orable George  A.  Day,  and  Honorable  Leonard  A.  Flans- 
burg,  Associate  Justices,  the  following  proceedings  were 
had: 

May  It  Please  The  Coubt: 

Your  committee  to  draft  resolutions  in  commemoration 

of  the  life  and  services  of  the  late  Honorable  Albert  J. 

t 

Cornish,  report: 

Albert  J.  Cornish  was  born  December  10,  A.  D.  1856. 
He  graduated  from  Iowa  State  Law  School  in  1879 ;  took 
post  graduate  course  at  Harvard;  was  admitted  to  the 
bar  March,  1881 ;  was  elected  district  judge  of  Lancaster 
county,  Nebraska,  in  November,  1895 ;  served  as  district 
judge  continuously  until  January,  1917,  when  he  became 
a  member  of  this  court  and  served  until  the  date  of  his 
death.    Judge  Cornish  died  Sunday,  April  18,  1920. 

During  his  long  service  upon  the  district  bench  he  dis- 
played rare  ability.  His  instructions  to  the  jury  were 
models.  His  grasp  of  principles,  his  almost  intuitive 
sense  in  discerning  the  truth,  his  nature  and  tempera- 
ment, made  him  conspicuously  strong  in  the  trial  of  equity 
causes.  He  was  integrity  personified.  No  lawyer,  nor 
litigant,  ever  questioned  his  honesty,  sincerity,  or  ability. 
His  valuable  service  upon  the  bench  is  an  enduring  monu- 
ment to  his  memory.  Throughout  his  long  judicial  career 
he  was  universally  recognized  as  an  able,  honest,  faithful 
judge.     His  opinions  are  embellished  with  conciseness 

(xxi) 
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of  statement  and  legal  lore,  giving  him  high  rank  as  an 
able  jurist.  He  was,  in  a  broad  sense,  a  refined,  profound 
scholar  and  thinker,  with  wide  range  of  general  informa- 
tion and  culture.  His  friends  are  legion.  He  had  no 
enemies.  He  was  always  afifable  and  courteous.  He  took 
an  active  interest  in  all  public  questions  and  had  an 
extensive  knowledge  of  public  men  and  measures.  He 
was  free  from  blind  partisanship ;  was  one  hundred  per 
cent.  American;  made  no  compromise  with  any  doctrine 
that  contravened  any  cardinal  tenet  of  the  Republic.  Dur- 
ing his  whole  career  he  was  free  from  any  attempt  at  dis- 
play or  appeal  for  popular  applause  No  self-adulation 
ever  marred  his  exalted  standing.  Modesty  and  simplic- 
ity of  manner  and  style  were  his  characteristic  virtues. 
He  loved  and  was  sincerely  devoted  to  his ,  family  and 
home. 

THEREFORE,  BE  IT  RESOLVED : 

That,  in  the  death  of  Judge  Cornish,  the  State  of  Ne- 
braska has  lost  one  of  her  most  valued  and  esteemed  citi- 
zens ;  this  Court  an  honored  and  highly-valued  judge : 

That  we  shall  ever  cherish  and  emulate  his  noble  ex- 
ample : 

That  for  years  to  come,  we  who  are  privileged  to  re- 
main on  this  side  of  the  Great  Divide,  when  we  assemble 
in  social  concourse,  will  speak  his  name,  recall  incidents 
from  his  beautiful  life,  will  be  happier,  nobler,  and  better 
because  he  dwelt  among  us: 

That  ultimately  we  shall  renew  his  acquaintance  in  that 
broader,  higher,  better  field  of  activity,  when  mortal  puts 
on  immortality. 

That  these  resolutions  be  made  a  permanent  record 
in  this  court  and  a  copy  furnished  the  family. 

William  E.  Stewart, 
F.  M.  Hall, 
A.  C.  Wakeley, 

W.  F.  GURLEY, 

T.  J.  Doyle, 
H.  H.  Wilson. 
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Judge  Willabd  E.  Stewart  : 

May  It  Please  The  Court :  A  few  short  months  have 
passed  since  the  Honorable  Albert  J.  Cornish  was  sitting 
on  this  bench,  with  your  Honors,  engaged  in  the  per- 
formance of  his  duties  as  a  member  of  this  Court.  It  is 
fitting  that  this  morning  hour  be  spent  in  listening  to  a 
word  of  eulogy  upon  the  life  and  character  of  this  dis- 
tinguished man. 

At  the  age  of  sixty-four  years  Judge  Cornish  died  on 
April  18th,  1920,  a  few  moments  after  having  served  as 
an  honorary  pall-bearer  at  the  funeral  of  Edwin  C. 
Strode,  a  prominent  member  of  this  bar.  His  was  a  noble 
life,  worthily  ended.  He  fell  asleep  without  a  word  of 
warning.  His  sun  suddenly  set  while  he  was  yet  in  the 
noon-day  light  of  his  useful  life,  only  to  rise  again  in  the 
Great  Hereafter  more  effulgent  than  before.  No  life 
closes  without  sadness,  and  his  going  leaves  in  this  com- 
munity a  genuine,  universal  feeling  of  regret.  Every  one 
of  his  close  friends  will  agree  that  his  life  was  always 
happy.  Those  who  stood  near  him,  familiar  with  the 
story  of  his  daily  walk,  can  testify  to  his  many  alluring 
and  enduring  traits,  which  endeared  him  to  his  family, 
his  friends,  and  his  fellow  citizens  of  this  state. 

It  takes  but  little  imagination  to  recall  the  real  Judge 
Cornish,  as  we  knew  him :  The  memory  of  his  pleasant 
smile,  his  cheerful  greeting  and  his  genial  personality 
will  ever  recur  to  remind  us  of  the  loss  of  a  valued  friend. 
What  is  it  to  which  this  affectionate  remembrance  at- 
tache's? It  is  not  only  the  recollection  of  his  scholarly 
intellectual  attainments,  his  social  and  oflScial  station,  but 
the  memory  of  his  beautiful  devotion  to  his  loved  ones, 
the  magnetism  of  his  gentle,  kindly,  lovable  goodness,  his 
reverence  for  the  humble,  simple  virtues,  his  delicate  sense 
of  honor,  and  his  plain,  well-balanced  common  sense. 

Judge  Cornish  served  his  state  in  the  23d  session  of 
the  legislature,  and  upon  the  bench  of  the  district  and 
supreme  courts,  respectively,  for  over  a  quarter  of  a  cen- 
tury.   As  a  jurist  he  must  be  assigned  a  very  high  rank 
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among  the  illastrions  and  imperishable  names  npon  the 
canvas  of  Nebraska's  judicial  history.  Nothing  dis- 
closes the  real  character  of  a  judge  of  a  court  like  the  use 
of  power.  If  he  were  ever  in  error  as  a  judge,  it  was  on 
the  side  of  mercy.  In  his  labors  upon  the  bench  he  was 
lenient,  patient,  thoughtful,  industrious  and  sound  in 
judgment.  He  seemed  to  have  an  instinct  for  what  was 
right,  and  had  no  fear  except  that  justice  micht  miscarry 
through  fault  of  hift  He  believed  that  the  first  duty  of 
every  citizen  was  obedience  to  the  laws  of  our  eountrj- ; 
that  of  the  lawyer  to  nourish  a  wholesome  respect  for 
law,  and  of  the  courts  to  faithfully  and  impartially  con- 
strue and  administer  the  law  in  the  promotion  of  equal 
and  exact  justice. 

Honorable  Frank  M.  Hall: 

Albert  J.  Cornish  was  born  December  10, 1856.  He  at- 
tended school  at  Tabor  College,  Iowa;  Cornell  Univer- 
sity, New  York;  graduated  at  the  Iowa  City  Law  School 
in  1879;  and  afterwards  took  a  post-graduate  course  in 
the  Harvard  Law  School.  He  commenced  the  practice  of 
law  in  this  city  in  1881,  where  he  continued  to  reside  until 
his  death.  He  was  elected  to  the  lower  house  of  the  Legis- 
lature of  this  state  in  1891,  and  again  in  1893,  \vhere  ho 
served  with  credit  and  distinction  to  himself  and  his 
state.  He  was  elected  district  judge,  the  first  time,  in 
November,  1895,  and  was  re-elected  from  time  to  time,  and 
continued  to  serve  as  district  jud^e  until  about  the  first 
of  January,  1917,  having  been  elected  to  the  supreme 
court  in  November,  1916.  He  had  served  as  a  member  of 
that  court  a  little  over  three  years  and  three  months, 
when  he  was  suddenly  called  to  the  Great  Beyond. 

His  work  here  among  us  is  finished,  but  we  hope  and 
believe  that  his  work  will  continue  where  it  left  off  here, 
and  that  the  life  here  was  but  a  preparation  for  the  life 
beyond  the  grave. 

Judge  Cornish  had  an  impressive  manner  both  of  action 
and  speech.  What  he  said  usually  carried  conviction,  be- 
cause of  its  sincerity,  candor,  fairness,  and  moderation. 
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He  was  a  man  of  broad,  generous  mold ;  was  never  nar- 
row, dogmatic  nor  partisan  in  his  views,  and  this  added 
force  and  conviction  to  his  utterances. 

He  was  not  what  you  would  call  a  clear-cut,  direct  and 
forceful  man ;  he  rather  reached  his  conclusion  in  a  round- 
about, argumentative  way,  examining  each  step  as  he 
proceeded  with  great  caution  and  care,  apparently  feeling 
his  way  as  he  advanced  with  unerring  certainty  to  a  final  . 
and  correct  conclusion.  His  mental  processes  were  most 
original  and  unusual.  He  was  of  the  persuasive  order, 
gentle,  insinuating  and  convincing  by  the  manner,  moder- 
ation and  fairness  of  his  statements.  He  never  reached 
any  particular  eminence  at  the  bar  as  a  practitioner.  He 
attracted  no  particular  attention,  as  I  recall  it,  as  a  trial 
lawyer  or  an  advocate.  I  am  of  the  opinion  now  that  tbe 
general  practice  of  law  was  not  particularly  attractive  to 
him,  and  made  no  particular  appeal  to  him.  He  was  real- 
ly at  his  best  and  his  strong  qualities  appeared  to  better 
advantage  on  the  bench,  than  as  a  practitioner. 

On  the  other  hand,  however,  he  was  not  what  might  be 
called  an  ideal  trial  judge,  because  he  was  wholly  lacking 
in  executive  ability.  He  had  no  idea  of  expediting  and 
dispatching  business.  He  was  nothing  of  a  disciplina- 
rian; his  mind  did  not  seem  to  run  in  this  direction  or 
along  these  lines.  He  was  not  suited  by  nature  or  tem- 
perament for  a  good  trial  judge,  and  yet  his  work  gave, 
I  dare  say,  almost,  if  not  quite,  universal  satisfaction,  be- 
cause of  his  integrity  and  sincerity,  and  because  every- 
body was  convinced  that  he  was  honest  in  trying  to  do  his 
duty  as  he  saw  and  understood  it ;  so  that,  notwithstand- 
ing what  might  be  deemed  his  faults  as  a  district  judge, 
he  was  highly  satisfactory,  and  all  the  lawyers  of  the  bar 
really  loved  Judge  Cojrnish,  and  thoroughly  believed  in 
him ;  and  so,  in  spite  of  his  lack  of  executive  ability  and 
of  putting  push  and  go  into  the  trial  of  cases,  his  other 
qualities  so  far  overbalanced  these  shortcomings,  if  short- 
comings they  can  be  called,  that  he  left  the  trial  bench 
with  universal  regret  among  the  lawyers  of  the  Lancaster 
county  bar. 
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He  was  very  much  better  fitted  by  nature,  tempera- 
ment and  makeup  for  the  supreme  bench  than  he  was  for 
the  trial  bench,  and  in  the  latter  position  was  at  his  best ; 
and  if  he  could  have  remained  upon  the  supreme  bench  of 
this  state  for  a  period  of  years,  he  would  have  made  for 
himself  a  high  and  enviable  name  as  one  of  the  supreme 
judges  of  this  state,  because  he  possessed  in  an  eminent 
.  degree  those  particular  qualities  of  both  head  and  heart 
that  are  required  to  make  a  great  judge.  He  seemed  at 
sixty-four  years  of  age  in  the  very  prime  of  his  intel- 
lectual vigor  and  manhood,  and  was  splendidly  equipped 
and  readv  to  do  his  most  mature  and  valuable  work  as 
a  supreme  judge  for  the  State  of  Nebraska. 

He  had  a  high  and  proper  appreciation  of  the  responsi- 
bility, the  nobility,  and  the  dignity  and  importance  of  that 
great  position.  He  fully  realized  that  the  due  and  order- 
ly administration  of  justice  was  the  most  important  and 
august  work  given  to  man  on  this  earth,  and  that  who- 
ever labors  in  that  great  field  with  distinction  and  ability 
makes  an  invaluable  and  lasting  contribution  to  the  eleva- 
tion of  all  mankind  and  the  social  betterment  of  the  world. 
It  is,  therefore,  a  matter  of  the  most  serious  moment  that 
a  judge  of  the  highest  court  of  the  state  and  nation  should 
first  have  a  proper  conception  and  appreciation  of  the 
duties,  obligations  and  responsibilities  of  that  great  of- 
fice. The  lawyers  understand  this  better,  perhaps,  than 
any  other  class  of  people.  The  duty  of  the  lawyer  is, 
therefore,  correspondingly  increased  to  constantly  labor 
for  the  strengthening,  improving,  elevating  and  ennobling 
of  our  judiciary. 

The  gravity  of  this  subject  is  emphasized  at  the  present 
time,  when  we  have  evidence  on  every  hand  of  an  ap- 
parently growing  distrust  among  our  people  of  the  law 
and  of  our  judicial  system. 

Judge  Cornish  fully  appreciated  the  fact  that  the  very 
foundation  stones  of  this  republic,  as  of  all  republics,  is 
respect  for  and  obedience  to  the  law.  No  one  has  stated 
this  obligation  more  strongly  than  Abraham  Lincoln  when 
he  said : 
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**Let  reverence  for  the  law  be  breathed  by  every  Ameri- 
can mother  to  the  babe  that  prattles  on  her  lap ;  let  it  be 
taught  in  the  schools  and  colleges ;  let  it  be  preached  from 
the  pulpit,  proclaimed  in  legislative  halls  and  enforced  in 
courts  of  justice ;  and  in  short,  let  it  become  the  political 
religion  of  the  nation,  and  let  the  old  and  the  young,  the 
rich  and  the  poor,  the  grave  and  the  gay,  of  all  sexes, 
tongues,*colors  and  conditions,  sacrifice  unceasingly  upon 
its  alter.** 

Judge^  Cornish  was  of  heroic  mold,  both  mentally  and 
physically.  He  held  to  his  convictions  with  a  tenacity 
that  was  admirable.  No  amount  of  opposition  could  ever 
shake  him.  He  held  to  his  belief  in  the  single  tax  theory 
as  a  solvent  for  many  of  our  economic  ills,  against  the 
ritVicule  and  argument  of  all  his  friends  for  years  and 
years,  without  a  single  supporter  that  I  ever  heard  of.  No 
amount  of  argument  ever  made  the  slightest  impression 
upon  him.  I  could  mention  many  other  illustrations,  but 
this  will  suflSce. 

The  place  of  Judge  Cornish  in  the  community  will  not 
be  easily  filled.  The  influence  of  his  life  and  character 
among  us  will  not  be  soon  forgotten.  His  cordial  manner, 
genial  smile,  and  kindly  nature  will  be  remembered,  and 
we  shall  continue  to  respect  and  revere  his  memory.  He 
was  a  tender  and  loving  husband,  a  kind  and  indulgent 
father;  he  found  his  chief  pleasure,  recreation  and  enter- 
tainment in  his  family  circle  and  books.  While  he  has 
gone  from  among  us,  he  has  left  behind  for  our  instruction 
a  lesson  of  a  beautiful,  well-spent,  sympathetic  life  of 
service  and  devotion  to  his  country.  His  sun  went  down 
on  the  evening  of  his  well-spent  life,  to  rise  again  in  the 
radiant  light  of  a  new  morn. 

HoNOBABLE  Henby  H.  Wilson  : 

May  It  Please  Your  Honors :  I  wish  to  bear  testimony 
to  the  splendid  qualities  of  Judge  Cornish.  He  was  an 
able  and  courageous  judge,  a  rugged  and  independent 
thinker,  and  a  genial  and  lovable  personality.    During  my 
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forty  years  of  practice  I  tried  more  cases  before  Judge 
Cornish  than  before  any  other  judge.  I  never  doubted 
that  in  his  decisions  I  got  his  real  opinions.  These  de- 
cisions were  not  always  right,  because  he  was  human,  but 
that  he  believed  them  to  be  right  was  never  questioned. 

He  possessed  in  a  marked  degree  the  judicial  faculty. 
He  was  open-minded,  and  a  case  in  his  court  was  always 
debatable  as  long  as  the  record  was  within  hil^  control. 
He  had  no  pride  of  opinion,  and  was  ever  ready  to  re- 
verse himself  when  convinced  that  he  was  wrong.  He 
was  especially  strong  in  the  trial  of  equity  cases,  where  he 
was  called  upon  to  pass  upon  the  facts  as  well  as  upon 
the  law.  His  findings  of  fact  were  seldom  disturbed  by 
this  court. 

Judge  Cornish  always  took  a  friendly  interest  in  the 
younger  members  of  the  Bar  and  often  gave  them  useful 
suggestions  and  kindly  hints  in  their  practice  before  him. 
No  young  man  before  Judge  Cornish  was  ever  overawed 
by  the  eminence  of  his  opponent,  and  always  had  a  patient 
and  sympathetic  hearing.  Scores  of  young  men  will  re- 
member Judge  Cornish  with  gratitude  for  his  kind  treat- 
ment of  them  when  they  were  beginners  at  the  bar.. 

The  judge  was  a  great  reader  and  an  independent 
thinker.  He  was  a  political  philosopher.  Neither  party 
traditions  nor  party  platforms  could  bind  his  mind,  con- 
dition his  thinking  or  control  his  teachings.  That  he 
might  find  himself  quite  alone  in  his  opinions  did  not  dis- 
turb him  in  the  least.  Yet  the  expression  of  his  opinions 
was  so  mild  and  considerate,  his  manner  was  so  kindly 
and  thoughtful  of  others,  that  even  his  sometimes  extreme 
opinions  provoked  no  personal  hostility. 

He  had  unbounded  faith  in  his  fellow  men  and  was  al- 
ways optimistic  as  to  the  future  of  the  race. 

Judge  Cornish  was  by  nature  most  kind  and  considerate 
of  others,  and  during  the  thirty-nine  years  of  our  acquain- 
tance I  do  not  recall  a  harsh  remark  or  a  bitter  comment 
falling  from  his  lips.  He  was  a  most  interesting  and 
congenial  companion  and  possessed  a  most  likable  per- 
sonality. 
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HONOBABLE  ThOMAS  J.  DOYLE : 

Judge  Cornish  was  unique.  In  him  was  hlended  in 
beautiful  proportions  America 's  true  conception  of  nobil- 
ity; sociability  to  almost  childlike  gentleness — ^nothing 
forbidding.  He  had  the  faculty  of  making  the  most  un- 
sophisticated feel  they  were  leading  the  converisation,  fur- 
nishing the  ideas  upon  which  depended  the  future  weal 
or  woe  of  mankind.  Then,  following  Pope's  rule 
*'Men  must  be  taught  as  if  you  taught  them  not,  and 
things  unknown  proposed  as  things  forgot,"  exposing 
fallacies,  substituting  higher  principles,  sounder  theo- 
ries, imparting  information  from  his  well-stored  mind, 
making  the  listener  feel  that  he  still  occupied  the  center 
of  the  stage.  If  a  stranger,  when  the  conversation  ended 
he  departed  feeling  he  had  made  a  new  friend  whose 
friendship  was  worth  while.  If  an  old  friend,  if  an  old 
acquaintance,  there  had  been  added  new  bonds  of  friend- 
ship. 

He  was  a  noble  exemplar  of  that  higher  life,  adding 
to  the  joys  of  life  for  all  that  wide  circle  privileged  to 
claim  him  a&  friend. 

This  presence,  these  ceremonies  here,  the  scene  of  his 
final  labors,  dignified  and  graced  by  his  presence,  cause 
us  to  almost  feel  his  living  presence ;  witness  the  greeting 
of  his  welcoming  smile;  hear  words  of  wisdom  uttered 
by  his  gentle  voice. 

For  twenty  years  I  practiced  law  in  his  court.  I  never 
saw^  him  ill-natured.  His  mental  processes  were  his  own; 
his  reasoning  faculties  finely  developed.  He  sought  con- 
troversy for  sake  of  arriving  at  truth.  He  quickly  dis- 
cerned fallacy.  He  was  magnanimous  in  acknowledging 
any  error  as  to  premise  or  conclusion  in  his  own  state- 
ments. He  was  patient  to  a  fault.  With  him,  to  settle  a 
controversy  aright  was  more  important  than  expedition. 
He  was  sometimes  criticized  for  devoting  too  much  time 
to  the  trial  of  a  lawsuit.  To  my  mind  this  was  a  virtue, 
rather  than  a  fault.  Long  experience  taught  him  in  legal 
controversies  were  interwoven  truth  and  fiction;  that 
collateral  views  cast  a  flood  of  light  on  the  main  issue. 
He  knew  many  an  honest  man  had  been  defeated  by  an 
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incompetent  jurist  holding  competent  testimony  incompe- 
tent. As  Chancellor,  his  policy  was  to  hear  all  the  evi- 
dence offered,  unless  obviously  wide  the  mark ;  as  Judge 
in  the  law  court,  to  receive  whispered  purpose  of  offered 
evidence,  and  admit  it  if  it  had  any  bearing  upon  the 
question  at  issue.  His  guiding  star  was  Justice.  He  was 
a  great  jurist,  a  benefactor  to  mankind.  He  will  be 
cherished  in  fondest  memory  by  the  bench  and  bar  of  this 
state,  so  long  as  those  who  knew  him  remain  on  the  stage 
of  being. 

I  like  to  think  of  Judge  Cornish  in  his  admirable  social 
qualities.  An  hour  in  social  concourse  was  never  spent 
with  him  without  lasting  benefit.  He  took  a  keen  interest 
in  the  current  topics.  He  made  an  intricate  study  of  men 
and  measures.  The  conversation  would  take  a  wide  range 
— literature,  politics,  history,  philosophy.  He  was  famil- 
iar with  the  teachings  of  Huxley,  Herbert,  Spencer,  Dar- 
win; recognized  the  great  intellectual  strength  of  each; 
also  some  of  their  fallacies.  He  formed  his  own  conclu- 
sions, then  was  anxious  to  know  if  his  conclusions  were 
identical  with  those  of  other  minds.  Thus  he  sought  the 
opinions  of  men  in  all  walks  of  life.  He  frequently  con- 
sulted the  wisdom  of  his  bailiff,  the  janitors,  farmers, 
lawyers,  doctors,  divines — anybody,  everybody,  the  inter- 
ested and  disinterested  parties.  He  roamed  about  in  an 
atmosphere  of  intellectual  freedom,  seeking  wisdom  from 
every  source.  He  would  disagree  with  you  so  politely, 
gently,  you  would  feel  he  was  half  persuaded. 

He  was  at  his  best  in  the  sacred  environment  of  home. 
Down  on  the  floor  or  on  the  lawn  playing  leapfrog  with 
the  boys.  Here  he  was  a  boy  again,  animated  with  all  the 
exuberance  of  youth,  casting  aside  the  dignity  of  the 
bench,  relaxing  into  that  higher,  nobler  state,  when  man 
lives  just  as  God  made  him.  What  an  influence  for  good ! 
Leaving  an  ineffaceable  imprint  upon  the  character  of  his 
children. 

The  same  qualities  made  the  young  members  of  the 
bar  love  him.  If  he  ever  committed  a  breach  of  ethics,  it 
was  some  kindly  suggestion  to  the  young  lawyer  as  to  an 
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additional  fact  to  develop,  or  a  dangerous  pit  to  stay- 
away  from. 

The  m^n  who  knew  Judge  Cornish  and  did  not  love  him 
does  not  function  normally. 

God  bless  you,  Judge,  we  all  loved  you.  We  miss  you. 
You  are  a  big  loss  to  this  comniunity.  Your  influence 
lives  and  shall  continue  to  mould  and  guide  men.  If,  in 
that  progression  beyond  the  tomb,  good  works  avail,  you 
are  way  up  among  the  Celestials. 

In  the  words  of  a  great  American  poet, — 
*'Were  a  star  quenched  on  high. 

For  ages  would  its  light. 
Still  traveling  downward  from  the  sky, 

Shine  on  our  mortal  sight. 
So  when  q.  great  man  dies. 
For  years  beyond  our  ken. 
The  light  he  leaves  behind  him  lies 
Upon  the  paths  of  men.'* 

Jtjdoe  Abthub  C.  WakeIaBY  : 

May  It  Please  Your  Honors  and  Gentlemen  of  the  Bar : 
My  friendship  with  Judge  Cornish  commenced  in  the  days 
when  we  were  fellow  students  at  Cornell  University.  His 
cousin.  Judge  A.  S.  Tibbets,  so  well  remembered  in  this 
county,  was  also  in  the  University,  although  in  a  class 
preceding  ours.  We  were  in  the  mom  and  liquid  dew  of 
youth.  The  college  campus,  poised  above  the  shores  of 
Cayuga  Lake,  was  the  boundary  of  our  little  world.  From 
college  windows,  university  life  presented  to  us  the  micro- 
cosm— the  world  in  miniature ;  not  yet  for  us  the  macro- 
cosm— the  great  world  outside. 

In  the  cloistered  quiet  of  these  academic  halls,  from 
minds  like  those  of  Andrew  D.  White,  then  president  of 
the  university,  of  Bayard  Taylor,  and  Goldwin  Smith, 
and  others,  occasional  lecturers.  Judge  Cornish  absorbed 
that  love  of  learning  and  of  literature  reflected  in  the 
activities  of  his  professional  life. 
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Afterwards,  tempting  fortune  in  this  capital  city,  as  a 
nisi  prius  judge  for  many  years,  he  deflected  the  conflict- 
ing currents  of  litigation  into  the  common  channel  of 
justice  as  it  was  revealed  to  him;  and  his  elevation,  at 
last,  to  a  seat  beside  Your  Honors,  attested  the  esteem 
of  his  fellow  citizens.  The  work  of  the  judge  is  not 
spectacular.  It.  is  accomplished,  as  your  Honors  know, 
only  by  exacting  and  unremitting  labor ;  not  in  the  public 
gaze,  but  rather  in  the  enforced  seclusion  of  study;  but 
work  responsive,  however,  only  to  the  dictates  of  your 
approving  conscience.  This  still  small  voice  was  always 
•  audible  to  Judge  Cornish,  In  every  vicissitude  of  the 
case,  he  sought  the  reason,  the  philosophy,  the  justice  of 
the  law.  He  discarded  technicalities.  He  attached  not 
too  much  importance  to  precedent  and  made  all  bend  to 
the  very  right  of  the  case. 

m 

He  had  travelled  much.  He  was  well  read  on  social  and 
economic  questions.  The  great  poets,  Shakespeare,  Ten- 
nyson, Byron,  and  the  others,  were  familiar  to  him.  Emer- 
son was  perhaps,  his  favorite  author.  It  is  said.  Your 
Honors,  that  those  who  listened  to  Lord  Chatham  felt 
that  there  was  something  finer  in  the  man  than  anything 
that  he  had  said.  So  with  our  friend.  I  sit  again  beside 
him.  I  forget  the  lawyer  and  the  judge.  I  forget  the 
honors  he  had  earned.  I  see  his  friendly  smile.  I  feel 
the  glow  of  his  companionship.  I  find  in  his  conversation, 
consideration  for  all.  I  feel  the  promptings  of  a  heart 
as  gentle  as  any  woman  ever  had,  and  I  know  that  I  stand 
before  one  whose  transparent  honesty,  whose  solicitude 
to  do  right,  and  whose  innate  nobility  of  soul  reassures 
my  faith  in  human  kind. 

The  influence  of  a  good  man's  life — the  life  that  Judge 
Cornish  led — is  one  of  those  imponderable  assets  we  can- 
not weigh,  but  it  is  ever  present.  As  I  look  about  these 
walls,  and  see  pictured  here  the  faces  and  the  lineaments 
of  those  who  like  your  Honors,  have  labored  in  this  tem- 
ple, I  feel  sure  that  their  benisons  still  rest  upon  this  com- 
monwealth. For  we  are  the  heirs  of  all  these  noble  spirits 
that  have  gone  before.    Whether  we  realize  it  or  not,  the 
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lives  of  all  of  ns  reach  backward  and  appropriate  out  of 
those  that  have  preceded  ours,  something  of  their  inspira- 
tion, something  of  their  beneficence. 

The  flowers  we  placed  upon  his  grave  have  long  since 
withered;  resolved,  perhaps,  into  the  elemental  dust 
from  which  they  blossomed  forth ;  but  the  stainless  record 
he  has  bequeathed  will  exhale  a  perfume  and  an  incense 
which  the  passing  years  will  never  dissipate.  He  fol- 
lowed Emerson 's  advice.  He  hitched  his  wagon  to  a  star ; 
**and  by  the  vision  splendid  was  on  his  way  attended.*' 
In  life 's  varied  round,  he  listened  for  the  touches  of  sweet 
harmony. 

' '  Such  harmony  is  in  immortal  souls ; 
But,  whilst  this  muddy  vesture  of  decay 
Doth  grossly  close  it  in,  we  cannot  hear  if 

I  believes  that  he  hears  it  now. 

Judge  Leonard  A.  Flansbttbg  : 

I  feel  that  I  cannot  let  this  occasion  pass  without  saying 
a  few  words.  My  acquaintance  with  Judge  Cornish  be- 
gan when  I  first  entered  the  practice.  It  was  an  acquain- 
tance that  immediately  sprang  into  friendship.  I  pre- 
sume every  young  lawyer  felt  as  I  did  toward  him.  He 
was  the  friend  of  the  young  lawyer.  His  patience,  fair- 
ness and  great  kindliness  made ,  it  easy  for  the  beginners 
in  his  court.  He  was  always  ready  to  hear  the  young  at- 
torney and  would  enter  into  a  full  discussion  with  him. 
I  have  Ijeard  it  said  that  he  never,  himself,  argued  ques- 
tions of  law,  but  only  discussed  them.  It  seems  to  me  that 
was  largely  true.  What  he  had  to  say  seemed  rather  in 
an  attempt  to  develop  the  truth  for  himself  than  to  con- 
vince others.  Judge  Cornish  was  preeminently  fair.  He 
believed  in  deciding  upon  principles  of  law,  rather  than  in 
attempting  to  warp  principles  of  law  to  bring  about  de- 
sired results.  In  the  discussion  of  questions  of  law,  I 
have  many  times  heard  him  question  himself  aloud  as  to 
whether  the  principle  of  law  urged  would  be  fair.  I  have 
heard  him  say  that  he  had  known  judges  who  could  ride 

104  Neb.— O. 


xxxiv  IN  MEMORIAM.  [104  Neb, 

right  through  a  contract  or  a  statute  in  order  to  do  what 
seemed  to  that  judge  to  be  justice.  He  regretted  to  see 
that  in  a  judge.  His  one  overmastering  purpose  and 
idea  seemed  to  be  justice  administered  through  the  proc- 
esses of  the  law. 

I  would  feel  like  an  ingrate  were  I  not  at  this  time  to 
say  something  of  the  personal  interest  and  kindness  that 
he  showed  me.  It  was  through  his  desire  that  I  received 
appointment  to  the  supreme  court  commission,  and,  when 
I  took  that  appointment  and  left  the  district  bench,  Judge 
Cornish  told  me  that  he  expected  to  resign  before  his  term 
was  up,  and  that  he  hoped  that  I  could  then  be  appointed 
to  the  supreme  court.  Though  he  was  carried  away  and 
our  plan  itself  failed,  still  I  feel  that  I  owe  my  position 
here  to  what  he  did  for  m^  in  his  lifetime. 

The  bench  and  bar  have  sustained  a  great  loss  in  the 
death  of  Judge  Cornish,  but  the  example  of  his  high 
character  as  a  man  and  as  a  jurist  will  ever  be  an  inspira- 
tion to  those  who  knew  him. 

Chief  Justice  Aji^drew  M.  Mohhissey  : 

There  was  an  indefinable  quality  in  Judge  Cornish  that 
endeared  him  to  his  associates.  It  cannot  be  described; 
it  can  only  be  felt.  He  had  a  spirit  of  Democracy  about 
him  such  as  must  have  inspired  Jeflferson  to  write  the 
Declaration  of  Independence.  He  was  opposed  to  sham 
and  pretense  and  autocracy  in  any  form.  His  baby  lulla- 
by might  well  have  been  *'A  man's  a  man  for  a'  that  and 
a'  that."  With  a  deep  sense  of  personal  loss  in  his  going 
I  can  do  no  better  than  to  express  my  full  concurrence  in 
what  has  been  said  of  him  this  morning. 


During  the  period  covered  by  these  reports,  in  addi- 
tion to  the  cases  reported  in  this  volume,  there  were  16 
eases  affirmed  by  the  conrt  without  opinion,  and  113  cases 
disposed  of  by  the  supreme  court  commission. 


(xxxv) 


TABLE  OF  CASES  REPORTED 


Aetna  Life  Ins.  Co.,  Dodder  v.  70 

Alexander,  Dunn  v.  628 

Alfalfa  Butter  Co.,  Nebraska  State  Railway  Commission  v. 797 

American  Eagle  Fire  Ins.  Co.,  Kor  v. 610 

American  Rural  Credits  Ass'n,  Schwabe  v.  46 

American  Rural  Credits  Ass'n,  Schwabe  v. 50 

American  Smelting  &  Refining  Co.  v.  Cassil 706 

Amsberry,  State  v.   273,  279 

Amsberry,  State  v.  -  550 

Amsberry,  State  v.  769 

Amsberry,  State  v.  - 843 

Ancient  Order,  U.  W.  T.  A.,  Grand  Lodge,  A.  O.  U.  W.  v. —  625 

Arent  v.  Arent 562 

Baird  v.  Union  Mutual  Life  Ins.  Co. 352 

Bank  of  Palmyra,  Donovan  v.  652 

Bankers  Surety  Co.  v.  Willow  Springs  Beverage  Co. 173 

Barnhart  v.   State   529 

Bartlett  v.  Dahlsten — '_ 738 

Beadle  v.  Sanders - — 427 

Beddeo  Clothing  Co.,  Broadston  v. 604 

Bee  Publishing  Co.  v.  State 1 

Beisel  v.  Crosby 643 

Bell,  Harrahill  v.  .  777 

Bell  v.  State 203 

Berlo  v.  Omaha  &  C.  B.  Street  R.  Co. ._  827 

Blanchard,  Farmers  Grain  &  Supply  Co.  v. 637 

Boone  County,  Dixon  v. 24f3 

Bowman-Kranz  Lumber  Co.  v.  Bush 165 

Bragonier  v.  Stevenson 578 

Brightenburg  v.   Mulcahy  794 

Broadston  v.  Beddeo  Clothing  Co. 604 

Brower  v.  Umstead 775 

Brown,    Jessop   v.    - 770 

Brown  v.  York  Water  Co. 516 

Buchanan  v.  Seim  444 

Bunning,  Rawleigh  Medical  Co.  v. 179 

Bunting  v.  Hromas - 383 

Burch,   Walker  v.   592 

Burris  v.  State 641 

Bush,  Bowman-Kranz  Lumber  Co.  v.  165 

Butcher,  State  v.  380 

(xxxvi) 


104  Neb.]    TABLE  OF  CASES  REPORTED.       xxxvii 

Calkins,  Farmers  Irrigation  District  v. 196 

Carlson  v.  Ray 18 

Carpenter  v.   Carpenter ^ 635 

Carter  Lake  Club,  Venuto  v.  - - 782 

Cassil,  American  Smelting  &  Refining  Co»  v.  706 

Central  Granaries  Co.,  Hellerich  v. 818 

Chaney  v.  Village  of  Riverton 189 

Chicago,  B.  &  Q.  R.  Co.,  Davis  v. 345 

Chicago,  B.  &  Q.  R.  Co.,  Merkouras  v. 491 

Chicago,  B.  &  Q.  R.  Co.,  Omaha  Elevator  Co.  v. 566 

Chicago,  B.  &  Q.  R.  Co.,  Scandinavian  Mutual  Ins.  Co.  v. 258 

Chicago,  B.  &  Q.  R.  Co.,  Sunderland  Bros.  Co.  v. 319,  322 

Chicago  &  N.  W.  R.  Co.,  Whitnack  Produce  Co.  v. 587 

Chicago,  R.  I.  &  P.  R.  Co.,  Griggs  v.  — _ _ 301 

Citizens  Savings  Trust  Co.  v.  Independent  Lumber  Co. 631 

City  of  Lincoln,  Scott  v.  546 

City  of  Lincoln,  Woods  v. 449 

City  of  Omaha,  Rooney  v. 260 

Clay  V.  Palmer 476 

Coil,  Lang  v. 15 

Cole  V.  State 780 

Colson,  Raitt  vJ 167 

Commonwealth  Power  Co.  v.  State 439 

Cornell    v.    Tuck    _ 759 

Costello,  In  re  Estate  of - - 577 

Crosby,  Beisel  v.  643 

Crowley,  Lincoln  Gas  &  Electric  Light  Co.  v. 701 

Cunningham  v.  Douglas  County - 405 

Cusack  V.  Estate  of  Costello 577 

Dahlsten,  Bartlett  v. J —  738 

Dahlsten  v.  Libby 84 

Davis  v.  Chicago,  B.  &  Q.  R.  Co. 345 

Dawson  County  v.  Dawson  County  Irrigation  Co. . 137 

Dawson  County  Irrigation  Cq.,  Dawson  County  v. 137 

Day,  King  v. 353 

Delozier  v.  Village  of  Magnet  765 

DeVore  v.  DeVore  702 

DcWulf  V.  DeWulf 105 

Dillard  v.   State  ; 209 

Dixon  v.  Boone  County 246 

Dodder  v.  Aetna  Life  Ins.  Co.  i._    70 

Dodder  y.  Pacific  Mutual  Life  Ins.  Co.  — __-     74 

Dodds  V.  Omaha  &  C.  B.  Street  R.  Co. 692 

Donelson  v.   Michelson  666 

Donovan  v.  Bank  of  Palmyra 652 

Donovan  v.  Union  P.  K,  Co., 364 


xxxviii       TABLE  OF  CASES  REPORTED.    [104  Neb. 

Douglas  County,  Cunningham  v. 405 

Dovcy  V.  Schlatcr - 108 

Dunn  V.  Alexander  . ... . . ..  628 

Ellis,    Fried   v.   , 163 

Estate  of  Costello,  Cusack  v. . 577 

Estate  of  Genuchi,  Mullen  v,  684 

Estate  of  Wieland,  Wieland  v. 412 

Evans  v.  Kelly 712 

Pagan  v.  State 161 

Farmers  Grain  &  Supply  Co.  v.  'Blanchard 637 

Farmers  Irrigation  District  v.  Calkins 196 

Farmers  &  Merchants  Bank  v.  Farmers  &  Merchants  Bank 473 

Fenton,  Fuller  v.  358 

Fenton,   Grammer  v.   744 

Fimple  v.  State 471 

First  Nat.   Bank  v.   Gates  -. 230 

First  Nat.  Bank,  White  v. 142 

Fox  V.  Scandinavian  Mutual  Aid  Ass'n 725 

Francis  v.  State 5 

Fried  v.   Ellis  163 

Fuller  V.   Fenton   358 

Fulton,  Rich  v. - 262 

Furnas  County,  Laub  v. 402 

Galligan,    Matousek    v.    731 

Gardiner,  Laughlin  v.   237,  245 

Gates,  First  Nat.  Bank  v. — —  230 

Genuchi,  In  re  Estate  of 584 

Gerdes  v.   State   35 

Gesford  v.  Star  Van  &  Storage  Co. 453 

Gillespie  v.  Truka 115 

Gipple,   Yearsley   v.    88 

Girch    v.    State    503 

Glover  v.  Glover 151 

Glover,  In  re  Estate  of . 151 

Godden  v.   Long   13 

Grammer  v.   Fenton  744 

Grammer,    In   re    744 

Grand  Lodge,  A.  O.  U.  W.,  v.  Ancient  Order,  U.  W,  T.  A. 625 

Grand  Lodge,  A.  O.  U.  W.,  Warren  v. 810 

Gray  v.  Middaugh  . 409 

Griffin,   Schreier  v.   722 

Griggs  V.  Chicago,  R.  L  &  P.  R.  Co. 301 


104  Nkb.]    table  of  cases  REPORTED.       xxxix 

Hagerty,  Watkins  v.  • I 414 

Haley  v.  State  80 

Halsey  v,  Phillips 648 

Hanna  v,  Hanna 231 

Harrahill  v.   Bell  777 

Hartford  Fire  Ins.  Co.,  Jones  v. 735 

Hartshorn  v.  Hartshorn  561 

Heitbrink,  Huenink  v. ^ .—  520 

Hellerich  v.  Granaries  Co. 818 

Herbert  v.  Katzberg 395 

Hoctor,  Yates  v. - 195 

HoUman  v.  Pattison  &  Co. 313,  846 

Howser,  Potter  v.  367 

Hromas,    Bunting   v.    . 383 

Huenink  v.  Heitbrink l 520 

Huenink  v.  Huenink 523 

Huffman  Automobile  Co.,  Perry  v. 211,  214 

Hunt,  Watkins  Medical  Co.  v.   266 

Hunyak,  Lemer  v.  2 

Hustead  v.  Richardson  County   27 

Hutter,  Schreiner  v. - 539 

Hutter  V.  Sute 9 

Iddings  Co.  v.  Lincoln  Construction  Co. 124 

Independent  Lumber  Co.,  Citizens  Savings  Trust  Co.  v. 631 

In  re  Estate  of  Costello - 577 

In  re  Estate  of  Genuchi 584 

In  re  Estate  of  Glover — „ 151 

In  re  Estate  of  Lowe 14? 

In  re  Estate  of  Peterson 574 

In  re  Estate  of  Wieland 412 

In  re  Grammer 744 

Jessop  V.  Brown 770 

Johansen,  Torske  v.   378 

Johnson  v.  St.  Paul  Fire  &  Marine  Ins.  Co. , 831 

Jones  V.  Hartford  Fire  Ins.  Co. 735 

Judson,  Kelley  v. 559 

Katleman  v.  State 62 

Katzberg,  Herbert  v.  395 

Kavan,  Walla  v.  - -  134 

Kelley  v.  Jpdson  559 

Kelley,  Tyrrell  v - —  555 

Kelly,  Evans  v.  712 

King  V.   Day   353 


xl  TABLE  OF  CASES  REPORTED.    [104  Neb. 

Kor  V.  American  Eagle  Fire  Ins.  Co. - .  610 

Kotouc  V.  State  580 

Krause»  Long  v.   599 

Krumm    v.    Pillard    335 

Lang  V.  Coil - 15 

Langdon  v.  Langdon  - 619 

Laub  V.  Furnas  County 402 

Laughlin   v.    Gardiner   237,  245 

Leecy,   Schmelzel   v.   67a 

Lemer  v.  Hunyak - 2 

Libby»  Dahlsten  v.  84 

Lincoln,  City  of,  Scott  v. _i 546 

Lincoln,  City  of.  Woods  v. 449 

Lincoln  Construction  Co.,  Iddings  Co.  v. 124 

Lincoln  Gas  &  Electric  Light  Co.  v.  Crowley 701 

Lincoln  Traction  Co.,  Tankersley  v.  24 

Livingston  v.  Omaha  &  C.  B.  Street  R.  Co. - 118    • 

London  Guarantee  &  Accident  Co.,  Simon  v. . 524 

Long,  Godden  v.  13 

Long  V.   Krause . «-  599 

Lowe,  In  re  Estate  of 147 

Lucas  V.  Omaha  &  C.  B.  Street  R.  Co. —  432 

Lyons  v.  Phillips  296     - 

McCoy  V.  Omaha  &  C.  B.  Street  R.  Co. — 468 

McCutchan,  State   v.   80 

Macfarland,    State   v.    - 42 

McKelvie,  Nebraska  District  of  Evangelical  Lutheran  Synod  v. 93 

McLaughlin  v.   State   - 392 

Magnet,  Village  of,  Delozier  v.  765 

Malsbary  v.   Whyte 147 

Manion  v.  State - 130 

Maple  Grove  Land  &  Live  Stock  Co.,  Spanogle  v. 342 

Marsh.   State   v.   - 159 

Matousek  v.  Galligan  731 

Merkouras  v.  Chicago,  B.  &  Q.  R.  Co. 491 

Metropolitan  Water  District,  State  v. 95 

Meyer  v.  Supreme  Lodge,  K.  oi  P. 505,  511 

Meyers  v.  State  356 

Michelson,  Donelson  v.  ^66 

Middaugh,  Gray  v.  409 

Miller,    State   v. - 838 

Missouri  Valley  Trust  Co.  v.  Nelson - 499 

Moore   v.    Moore   122 

Morrison  v.  Scotts   Bluff  County   - 254 

Mulcahy,   Brightenburg  v.   794 


104  Neb.]    TABLE  OF  CASES  REPORTED.  xli 

Mullen  V.  Estate  of  Genuchi 584 

Murphy  Construction  Co.  v..  Serck 398 

Murray,   State  v.   61 

Neal  V.  State  56 

Nebraska  District  of  Evangelical  Lutheran  Synod  v.  McKelvie  -—     93 

Nebraska  State  Railway  Commission  v.  Alfalfa  Butter  Co. 797 

Nebraska  State  Railway  Commission  v.  Painless  Withers  Dental 

Co.    804 

Nelson,   Missouri  Valley  Trust   Co.  v.  499 

Nugent  V.  State _ 235 

Nye-Schneider-Fowler  Co.  v.  Roeser 389 

Oakes  V.  Omaha  &  C.  B.  Street  R.  Co.  — _ 788 

O'Connor  v.  Omaha  &  C.  B.  Street  R.  Co. 534 

Old  Line  Accident  Ins.  Co.,  Zantow  v. —  655 

Olson  V.  Peterson   - 574 

Olson,  Spear  v.   139 

Omaha,  City  of,  Rooney  v. 260 

Omaha  &  C.  B.  Street  R.  Co..  Berlo  v. — 827 

Omaha  &  C.  B.  Street  R.  Co.,  Dodds  v. - 692 

Omaha  &  C.  B.  Street  R.  Co.,  Livmgston  v. 118 

Omaha  &  C.  B.  Street  R.  Co.,  Lucas  v.  — —  432 

Omaha  &  C.  B.  Street  R.  Co.,  McCoy  v. 468 

Omaha  &  C.  B.  Street  R.  Co.,  Oakes  v. 788 

Omaha  &  C.  B.  Street  R.  Co.,  O'Connor  v. 534 

Omaha  &  C.  B.  Street  R.  Co.,  Schmidbauer  v. 250 

Omaha  &  C.  B.  Street  R.  Co.,  Sternad  v.  „_ 460 

Omaha  Elevator  Co.  v.  Chicago,  B.  &  Q.  R.  Co. 566 

Omaha  Tribe  of  Indians  v.  Phillips ' 296 

Pacific  Mutual  Life  Ins.  Co.,  Dodder  v. i-     74 

Painless  Withers  Dental  Co.,  Nebraska  State  Railway  Commission 

V * 804 

Palmer,  Clay  v 476 

Palmer  v.   Parmele 30 

Palmyra,  Bank  of,  Donovan  v. 652 

Parker   v.   State   - - 12 

Parmele,   Palmer  v.   30 

Pattison  &  Co.,  Hollman  v. 313,  846 

Perry   v.    Huffman   Automobile   Co.    211,  214 

Peterson,    In   re    Estate   of   574 

Peterson,  Olson  v. 574 

Peterson,   Willman  v.    128 

Phelps,  Plymouth  Cordage  Co.  v. 64 

Phillips,  Halscy  v , 648 

Phillips,  Lyons  v. 296 


xlii  TABLE  OF  CASES  REPORTED.    [104  Neb. 

Phillips,  Omaha  Tribe  of  Indians  v. 296 

Phillips,  Wickersham  v. 296 

Picrson,  Waltham  Piano  Co.  v. 1 199 

Pillard,    Krumm  y.    — ^ 335 

Plymouth  Cordage  Co.  v.  Phelps 64 

Potter  V.  Howser 367 

Prairie  Life  Ins.  Co.  v.  Schumann 363 

Quimby,  State  v.  590 

Raitt  V.    Colson   - 167 

Ratekin,  Robinson  Cadillac  Motor  Car  Co.  v. 369 

* 

Rawleigh  Medical  Co.  v.  Bunning 179 

Ray,  Carlson  v.   „ 18 

Reed  v.  Wellman , 292 

Reed  v.   Wellman   295 

Rich  V.    Fulton _ 263 

Richardson  County,  Husted  v. 27 

Riley,  Whittier  v.   _ 805 

Robinson  Cadillac  Motor  Car  Co.  v.  Ratekin 369 

Roeser,  Nye-Schneider-Fowler  Co.  v. 389 

Rooney  v.   City  of  Omaha   260 

Rosewater  v.  State   - * "  1 

Rubin,  Von  Dorn  v. 465 

St.  Paul  Fire  &  Marine  Ins.  Co.,  Johnson  v. 831 

Sanders,    Beadle  v.   427 

Sandlovich  v.  State  169 

Scandinavian  Mutual  Aid  Ass'n,  Fox  v. 725 

Scandinavian  Mutual  Ins.  Co.  v.  Chicago,  B.  &  Q.  R.  Co. 258 

Schlatcr,   Dovey   v.   108 

Schmelzel    v..  Leecy    672 

Schmidbauer  v.  Omaha  &  C.  B.  Street  R.  Co. 250 

Schreier  v.   Griffin   722 

Schreiner  v.   Hutter   - 539 

Schumann,  Prairie  Life  Ins.  Co.  v. - 363 

ScTiwabe  v.  American  Rural  Credits  Ass'n 46 

Schwabe  v.  American  Ruraf  Credits  Ass'n 50 

Scott  V.  City  of  Lincoln i.  546 

Scotts  Bluff  County,  Morrison  v. 254 

Seim,   Buchanan  v.   444 

Serck,  Murphy  Construction  Co.  v. 398 

Sheppard   v.   State   709 

Simon  V.  London  Guarantee  &  Accident  Co. - 524 

Simonsen  v.   Swenson   224 

Spanogle  v.  Maple  Grove  Land  &  Live  Stock  Co. 342 

Spear   v.    Olson   139 


State 
State 

!  State 

State 
State 

,  State 

State 
Stet^ 
State 

I  State 

I  State 
State 
State, 
State 


104  Neb.]    TAELE  OF  CASES  REPORTED.  xliii 

Standard  Accident  Ins.  Co.,  Wheeler  v. 219 

Star  Van  &  Storage  Co.,  Gesford  v. 453 

State,  Barnhart  v.  529 

State,  Bee  Publishing  Co.  v. l 

State,    Bell   v.    203 

State,   Burris  v.   641 

State  ^y.   Butcher   ,  380 

State,  Col^  V.  780 

Commonwealth  Power  Co.  v. 439 

Dillard  v.  209 

Fagan  v.   161 

Fimple  v. 471 

Francis   v.    ' 5 

Gerdes  v.  , 35 

Girch  V. 503 

Haley  v. * 80 

Hutter  V. . 9 

Katleman  v. 62 

Kotouc  V. 580 

McLaughlin  v.  392 

Manion  v.   130 

Meyers  v. ^ 356 

State  V.  Murray 51 

State,  Neal  v.  - 56 

State,   Nugent  v.  235 

State,  Parker  v. -     12 

State,  Rosewater  v. 1 

State,  Sandlovich  v.   169 

State,   Sheppard  v.    709 

State,  Tramp  v. ._  222 

State  Bank  of  Omaha  v.  Waldron 81 

State,  ex  rel.  Ayres,  v.  Amsberry 273.  279 

State,  ex  rel.  Carlberg,  v.  Metropolitan  Water  District 495 

State,  ex  rel.  City  of  Seward,  v.  Marsh 159 

State,  ex  rel.  Equitable  Building,  Loan  &  Savings  Ass'n,  v.  Ams- 
berry   843 

State,  ex  rel.  Haley,  v.  McCutchan  80 

State,  ex  rel.  Hall  County  Farm  Bureau,  v.  Miller 838 

State,  ex  rel.  Hopkins,  v.  Amsberry 769 

State,  ex  rel.  McGuire,  v.  Macfarland 42 

State,  ex  rel.  Maupin  v.  Amsberry 650 

State,  ex  rel.  Scott,  v.  Quimby 590 

Sternad  v.  Omaha  &  C.  B.  Street  R.  Co. 460 

Stevenson,   Bragonier  v.   578 

Sunderland  Bros.  Co.  v.  Chicago,  B.  &  Q.  R.  Co. 319,  322 

Supreme  Lodge,  K.  of  P.,  Meyer  v. 505.  511 


xUv  TABDE  OF  CASES  REPORTED.    [104  Neb. 

Swanson,  Updike  Grain  Co.  v. - 66-1 

Swenson,   Simonsen   v.   224 

Tankcrsley  v.  Lincoln  Traction  Co. «    24 

Thics  V.  Thics 248 

Torskc  V.  Johansen 378 

Tramp  v.  State • 222 

Truka,  Gillespie  v.  115 

Tsiampras  v.  Union  P.  R.  Co. 205 

"Tuck,   Cornell  v.   759 

Tuttle  V.   Winchell 750 

Tyrrell  v.  Kellcy ! 555 

Umstead,   Browcr  v.   775 

Union  Mutual  Life  Ins.  Co.,  Baird  v. 352 

Union  P.  R.  Co.,  Donovan  v. .. 364 

Union  P.  R.  Co.,  Tsiampras  v. 205 

Union  P.  R.  Co.  v.  Wooster 421 

Updike  Grain  Co.  v.  Swanson 661 

Venuto  T.  Carter  Lake  Club 782 

Village  of  Magnet,  Delozier  v. 765 

Village  of  Riverton,  Chaney  v. 189 

Von  Dorn  v.  Rubin ^ . 465 

Waldron,  State  Bank  of  Omaha  v. 81 

Walker  v.  Burch  592 

Walla  v.   Kavan   : 134 

Waltham  Piano  Co.  v.  Picrson 199 

Warren  v.  Grand  Lodge,  A.  O.  U.  W. 810 

Watkins  v.  Hagerty 414 

Watkins  Medical  Co.  v.  Hunt 266 

Wellman,   Reed   v.   292 

Wellman,  Reed  v.  295 

Wheeler  v.  Standard  Accident  Ins.  Co. 219 

White  V.  First  Nat.  Bank  _ _ 142 

Whitnack  Produce  Co.  v.  Chicago  &  N.  W.  R.  Co. 587 

Whittier  v.    Riley   805 

Whytc,   Malsbary  v.   -«.  147 

Wickersham   v,    Phillips    296 

Wieiand  v.  Estate  of  Wieland  412 

Wieland,  In  re  Estate  of 412 

Willman   v.    Peterson    128 

Willow  Springs  Beverage  Co.,  Bankers  Surety  Co.  v. 173 

Winchell,   Tuttle   v.   750 

Wit  V.  Wit 1 298 


104  Neb.]    TABLE  OF  CASES  REPORTED.  xlv 

•Woods  V.  City  of  Lincoln 449 

Woostcr,  Union  P.  R.  Co.  t. —  421 

Yates    V.   Hoctor   195 

Yates   V.  Yates — 678 

Yearsley  v.  Gipple 88 

York  Water  Co.,  Brown  v. 516 

Zantcw  V.  Old  Line  Accident  Ins*.  Co. 655 


CASES  CITED  BY  THE  COURT 


CASES  MARKED  *  ARE  OVERRULED  IN  THIS  VOLUME 
CASES  MARKED  f  ARE  DISTINGUISHED  IN  THIS  VOLUME 
CASES  MARKED  ^  ARE  CRITICISED  IN  THIS  VOLUME 


Acton  V.  Fargo  &  M.  Street  R.  Co.,  20  N.  Dak.  434 438 

Adams  v.  City  of  Omaha,  101  Neb.,  690 861 

Adams  v.  Iten  Biscuit  Co.,  162  Pac.  (Okla.)  938 287 

Aerkfetz  v.  Humphreys,  145  U.  S.  418 1 209 

Aetna  Life  Ins.  Co.  v.  Hoppin,  214  Fed.  928 689 

Aetna  Life  Ins.  Co.  v.  Rehlaender,  68  Neb.  284 725 

Albin  V.   Parmele,  70  Neb.  740  684 

Alexander  v.  Culbertson  Irrigation  &  Water  Power  Co.,  61  Neb 

333    634 

Allan  V,  Kennard,  81  Neb.  289 406 

Allen  V.  Tiffany,  53  Cal.  16 622 

Allertz  V.  Hankins,  102  Neb.  202  464 

Allis  V.  Newman,  29  Neb.  207  281 

Allyn  V.  State,  21  Neb.  593 204 

Alperson  v.  Whalen,  74  Neb.  680 171 

American  Building  &  Loan  Ass'n  v.  Rainbolt,  48  Neb.  434 245 

American  Smelting  &  Refining  Co.  v.  Cassil,  104  Neb.  706 702 

American  Workman  v.  James,  14  Ala.  App.  477 837 

Anderson  v.  Butler,  31  S.  Car.  183  _-' 501 

Anderson  v.  Kiene,  103  Neb.  773 708 

Anderson  v.  Missouri  P.  R.  Co.,  95   Neb.  358 209 

Andrews  v.  Haas,  214  N.  Y.  255 312 

Arden  v.  Patterson,  5  Johns.  Ch.  (N.  Y.)  *44 307 

Armstrong  v.  Portland  R.  Co.,  52  Or.  437 470 

Asbell  V.  State,  62  Kan.  209 781 

Ashley  v.  Young,  79  Miss.  129 318 

Aspinwall  v.  Sabin,  22  Neb.  73 304 

Atchison  &  N.  R.  Co.  v.  Baty,  6  Neb.  37 321 

Attorney  General  v.  M'Carthy,  2  I.  R.  (1911)  260 91 

Atwood  V.  Atwater,  34  Neb.  402 360 

Ault  V.  Hillyard,  138  la.  239 690 

Back  V.  State,  75  Neb.  603 — 133 

Bailey  v.  United  States  Fidelity  &  Guaranty  Co.,  99  Neb.  109 214 

Bails  V.  Davis,  241  111.  536 686 

Baker  v.  Hart,  123  N.  Y.  470 —  487 

Baker  v.  Meisch,  29  Neb.  227 488 

Ball  V.  LaClair,  17  Neb.  39 622 

(xlvi) 


104  Neb.]    CASES  CITED  BY  THE  COURT.  xlvii 

Baltimore  Traction  Co.  v.  State,  78  Md.  409 638 

Bankers  Life  Ass'n  v.  Board  of  Commissioners,  61  Neb.  202 766 

Barber  v.  Roxbury,   11  Allen   (Mass.)   318  194 

Barker  v.  State,  75  Neb.  289 746 

Barnett  v.  Atlantic  &  P.  R.  Co.,  68  Mo.  56 334 

Barrett  v.'  Rickard,  85  Neb.  769  377 

Barron  v.  Kimball,  124   III.  App.  268 808 

Bartley  v.  State,  53  Neb.  310 711 

Bartling  v.  Wait,  96  Neb  532 275 

Bateman  v.  Robinson,  12  Neb.  508 177 

Bates  &  Co.  v.  Stanley,  51  Neb.  252 4 

Beawfage's  Case,  5  Coke  (Eng.)  99 391 

Beebe  v.  Latimer,  59  Neb.  305 122 

tBell  V.  Rice,  60  Neb.  647 - 413 

Belsky  v.  Fourteenth  Street  Store,  121  N.  Y.  Supp.  321 606 

Bemis  v.  City  of  Omaha,  81  Neb.  352 191 

Bergeron  v.  Peyton,  106  Wis.,  377  543 

Bergeron  v.  Richardott,  55  Wis.  129 486 

Bill  V.  Barker,  16  Gray  (Mass.)  62 185 

Bills  V.  Town  of  Kaukauna,  94  Wis.  810 193 

Bisbee  v.  Gleason,  21  Neb.  534 622 

Blakeslee's  Express  &  Van  Co.  v.  Ford,  90  111.  App.  137 698 

Bliven  v.  City  of  Sioux  City,  85  la.  346 _ —  191 

Blocker  v.  Clark,  126  Ga.  484 543 

Blue  Grass  Tra  tion  Co.  v.  Skillman,  31  Ky.  Law  Rep.  480 470 

Bluett  V.  Osborne,  1  Stark.  (Eng.  C.  Law)  *384  — 67 

Blynn  v.  City  of  Pontiac,  185  Mich.  35 _ 261 

Boice  V.  Thames  and  Mersey  Marine  Ins.  Co.,  38  Hun  (N.  Y.)  246  615 

Boles  V.  Lincoln  Traction  Co.,  98  Neb.  405 537 

Bouvier  v.  Stricklett,  40  Neb,  792 _ 91 

Bowen  v.  Lewis,  L.  R.  9  App.  Cas.  (Eng.)  890 682 

Brace  v.  Kirby,  43  Pa.  Super.  Ct.  389 — 606 

Bradford  v.  Adams,  73  Wash.  17 670 

Bradley  v.  Chicago,  B.  &  Q.  R.  Co.,  90  Neb.  28 459 

Bradley  v.  Slater,  58  Neb.  554 - - 48 

Braiden  v.  Mercer,  44  Ohio  St.  339 __ 624 

Branch  v.  Wilmington  &  W.  R.  Co.,  77  N.  Car.  347 334 

Branham  v.  Johnson,  62   Ind.   259   603 

Brec  Bros.  v.  Firestine,  84  Neb.  126 741 

Breen  v.  Mayne,  141  la.  399 763 

Breidenstein  v.  Bertram,  198  Mo.  328 117 

Bremer  v.  St.  Paul  City  R.  Co.,  107  Minn.  326 696 

Brennan  v.  Clark,  29  Neb.  385 323 

Brcyer  v.  State.  102  Tenn.  103 —     54 

Bridges  v.  St.  Paul  Fire  &  Marine  Ins.  Co.,  102  Neb.  316 614 

Briggs  V.  Royal  Highlanders,  84  Neb.  834 _ 505 

Briggs  V.  Royal  Highlanders,  86  Neb.  830 510 


xlviii         CASES  CITED  BY  THE  COURT.    [104  Nbb. 

Brinegar  v.  Copass,  77  Neb.  241 446 

Britton  V.  Michigan  C.  R.  Co.,  122  Mich.  359 700 

Brockett  v.  Fairhaven  &  W.  R.  Co.,  73  Conn.  428 603 

Brogan  v.  National  Surety  Co.,  246  U.  S.  257 127 

Brower  v.  Umstead,  103  Neb.  828 775 

Brown  v.  Manning,  103  Neb.  540 228 

Brown  v.  Webster,  90  Neb.  591  773 

Bruce  v.  Galvin,  183  la.  145 _- 369 

Burk  V.  Diers,  102  Neb.  721 365 

Burlington  Ins.  Co.  v.  Campbell  &  Talbot,  42  Neb.  208 616 

Burnham  v.  Elk  Laundry  Co.,  121  Minn.  1 463 

Burns  v.  Smith,  21  Mont.  251 — -_ 758 

Burrowes  v.  Chicago,  B.  &  Q.  R,,  Co.,  85  Neb.  497 670 

Buse  V.  Russell,  86  Mo.  209 91 

Bush  V.  Tecumseh  Nat.  Bank,  64  Neb.  451 766 

Butler  V.  Fitzgerald,  43  Neb.  192 _ _ 565 

Butler  Bros.  Shoe  Co.  v.  United  States  Rubber  Co.,  156  Fed.  1  —  271 

Cadwallader  v.  McClay,  37  Neb.  359 21 

Cady  Lumber  Co.  v.  Reed,  90  Neb.  293 363 

Cairo  &  St.  L.  R,  Co.  v.  Peoples,  92  111.  97 329 

Calkins  v.  Sumner,  13  Wis.  215 525 

Camp  V.  Pollock,  45  Neb.  771 750 

Carlile  v.  Bentley,  81  Neb.  715 544 

Carpenter  v.  Grimes  Pass  Placer  Mining  Co.,  19  Idaho,  384 525 

Carpenter  v.  Lingenfelter,  42  Neb.  728 488 

Carpenter  v.  Town  of  Rolling,  107  Wis.  559 193 

Case  Threshing  Machine  Co.  v.  Edmisten,  85  Neb.  272 22 

Casey  v.  Boston  &  M.  R.  Co.,  231  Mass.  529 209 

Cash  V.  Childers,  176  Ky.  448 369 

Cass  County  v.  Sarpy  County,  66  Neb.  476 29 

Gathers  v.  Hennings,  76   Neb.   295   287 

Chambers  v.  Niagara  Fire  Ins.  Co.,  58  N.  J.  Law,  216 837 

Chicago,  A.  &  N.  R.  Co.  v.  Whitney,  143  la.  506 736 

Chicago,  B.  &  Q.  R.  Co,  y.  Cram,  228  U.  S.  70 333 

Chicago,  B.  &  Q.  R.  Co.  v.  Emmert,  53  Neb.  237 - 446 

Chicago,  B.  &  Q.  R.  Co.  v.  Kellogg,  54  Neb.  127,  55  Neb.  752 33 

Chicago,  B.  &  Q.  R.  Co.  v.  Mann,  78  Neb.  641 660 

Chicago,  B.  &  Q.  R.  Co.  v.  Powers,  73  Neb.  816 570 

Chicago,  B.  &  Q.  R.  Co.  v.  Troyer,  70  Neb.  293 i...  660 

Chicago,  B.  &  Q.  R.  Co.  v.  Wasserman,  22  Fed.  872 117 

Chicago,  R.  I.  &  P.  R.  Co.  v.  Andreesen,  62  Neb.  456 448 

Chicago,  R.  I.  &  P.   R.  Co.  v.  Kerr,  74  Neb.   1 122,  464 

Chicago,  R.  I.  &  P.  R.  Co.  v.  Sporer,  69  Neb.  8 700 

Chicago,  R.  I.  &  P.  R.  Co.  v.  Wright,  239  U.  S.  548 209 

Chicago  Union  Traction  Co.  v.  O'Brien,  219  111.  303 537 

Christner  v.  Hayes  County,  79  Neb.  167 ...  742 


104  Neb.]    CASES  CITED  BY  THE  COURT.  xlix 

Chwatal  v.  Schreiner,  148  N.  Y.  683 16 

Cincinnati,  N.  O.  &  T.  P.  R.  Co.  v.  Rankin,  241  U.  S.  319 58^ 

City  Nat.  Bank  v.  Phelps,  97  N.  Y.  44 184 

City  of  Florence  v.  White,  50  Neb.  516 340 

City  of  Mankato  v.  County  of  Blue  Earth,  87  Minn.  425 743 

City  of  Richmond  v.  Smith,  101  Va.  161 191 

City  of  St.  Joseph  v.  Elliott,  47  Mo.  App.  418 211 

City  of  Traverse  City  v.  Township  of  Blair,  190  Mich.  313 802 

City  Trust,  Safe  Deposit  &  Surety  Co.  v.  American  Brewing  Co., 

75  N.  Y.  Supp.  140,  84  N.  Y.  Supp.  771 176 

Clark  V.  Dayton,  6  Neb.   192  29 

Clark  V.  Morgan  &  Co.,  21  Neb.  673 281 

Clark  V.  State,  79  Neb.  482 644 

Clark  V.   State,   102   Neb.   728   57,     62 

tClearwater  Bank  v.  Kurkonski,  46  Neb.  1 331,  322 

Cleveland  Oil  &  Paint  Mfg.  Co.  v.  Norwich  Union  Fire  Ins.'  So- 
ciety, 34  Or.  228 --  614 

Clinc  v.  Dexter,  72  Neb.  619 676 

Coan  V.  Patridge,  98  N.  Y.  Supp.  570 185 

Coates  V.  O'Connor,  102  Neb.  602 48 

Cobbey  v.  Wright,  23  Neb.  260 48 

Coffield  V.  State,  44  Neb.  417 356 

Cole  V.  Fcnton,  103  Neb.  802,  807 782 

Cole  V.  Laws,  104  N.  Car.  651  — _ 334 

Collver  V.  Modern  Woodmen  of  America,  154  la.  615 816 

Colona  v.  Parksley  Nat.  Bank,  120  Va.  812  _— 810 

Commercial  Fire  Ins.  Co.  v.  Morris  &  Co.  105  Ala.  498 615 

Commonwealth  v.  Andrews,  211  Pa.  St.  110 205 

Commonwealth  v.  McKie,  1  Gray  (Mass.)  61 37 

Commonwealth  v.  Mash,  7  Met.  (Mass.)  472 266 

Commonwealth  v.  Phelps,  192  Mass.  591 643 

Commonwealth  v.  Wetherbee,  105  Mass.  149 404 

Commonwealth  Power  Co.  v.  State  Board  of  Irrigation,  Highways 

and  Drainage,  94  Neb.  613  441 

Conabccr  v.  New  York  C.  &  H.  R.  R.  Co.,  156  N.  Y.  474 424 

Concordia  Fire  Ins.  Co.  v.  Heffron,  84  111.  App.  610 615 

Cones  v:  Brooks,  60  Neb.  698 310 

Converse  v.  Morse,  149  la.  454 . 736 

Cooper  V.  German-American  Ins.  Co.,  96  Minn.  81 617 

Cordson  v.  Sute,  77  Neb.  416 172 

Cornell  v.  Maverick  Loan  &  Trust  Co.,  95  Neb.  9 665 

Corson  v.  Lewis,  77  Neb.  446,  449  304 

Cosgrave  Brew^ing  &  Malting  Co.  v.  Starrs,  5  Ont.  (Canada)  189  _.  185 

Counsman  v.  Modern  Woodmen  of  America,  69  Neb.  710 303 

Cowan  V.  Ertel,  95  Neb.  380 379 

Cox  V.  Arnold,  129  Mo.  337 •    91 

Craig  V.  Chicago,  St.  P.  M.  &  O.  R.  Co.,  97  Neb.  586 828 

104  Neb.— D. 


I  CASES  CITED  BY  THE  COURT.    [104  Neb. 

Praig  V.  Inhabitants  of  Leominster,  200  Mass.  101 193 

Craig  V.  Shea,  102  Neb.  576 265 

Grain  v.  Miles,  154  Mo.  App.  338 - 677 

Cram  v.  Chicago,  B.  &  Q.  R.  Co.,  84  Neb.  607,  86  Neb.  586 326 

♦Crane  Co.  v.  Specht,  39  Neb.  123 179 

Crenshawe  v.  Pearce,  37  Fed,  432 671 

Criswell  v.  Criswell,  101  Neb.  349 117 

Critchfield  v.  Omaha  &  C.  B.  Street  R.  Co.,  99  Neb.  240 699 

Crocker  v.  Carpenter,  98  Cal.  418   61 

Cross  V.  Moffat,  11  Colo.  210 807 

Crowell  V.  Horacek,  12  Neb..  622  636 

Culhane  v.  New  York  C.  &  H.  R.  R.  Co.,  60  N.  Y.  133 700 

Cunliff  V.  Hausman,  97  Mo.  App  467 678 

Cunningham  v  State,  56  Neb.  691 —    57 

Cutler  V.  Roberts,  7  Neb.  4 391 

Dagan  v.  State,  162  Wis.  353 802 

Darling  v.  Kipp,  93  Neb.  781 177 

Davis  V.  Burke,  179  U.  S.  399 -  782 

Davis  V.  Catlettsburg-Kenova-Ceredo  Water  Co.,  136  Ky.  66  —  602 

Davis  V.  Kelly,   62  Neb.  642 - —  558 

Davis  V.  Pryor,  112  Fed.  274 266 

Davis  V.  School  District,  84  Neb.  858 736 

Davis  V.  Taylor  &  Son,  92  Neb.  769 469 

Deck  V.  Smith,  12  N^b.  389 —      4 

Delorac   v.    Conna,    29    Neb.    791    598 

Denver  Public  Warehouse  Co.  v.  Munger,  20  Colo.  App.  56 458 

Dc!saman  v.  Butler  Bros.,  118  Minn.  198 304 

Des  Moines  Ins.  Co.  v.  Mclntire,  99  la.  50 . 558 

Detroit  &  M.  R.  Co.  v.  Van  Steinburg,  17  Mich.  99 792 

Detroit  Trust  Co.  v.  Engel,  192  Mich.  62 411 

Diers  v.  Mallon,  46  Neb.  121 543 

Dirksen  v.  State,  86  Neb.  334 .; 282 

Disher  v.  Chicago,  R.  I.  &  P.  R.  Co.,  93  Neb.  224 699 

Dr.  Koch  Vegetable  Tea  Co.  v.  Malone,  163  S.  W.  (Tex.  Civ.  App.) 

662    270 

Dodder  v.  Aetna  Life  Ins.  Co.,  104  Neb.  70 74 

Dodge  V.  Alger,  53  N.  Y.  Super.  Ct.  107 544 

Donovan  v.  Kibbler,  3  Neb.  (Unof.)  662 409 

Dotson  V.  State,  62  Ala.  141 266 

Douglas  V.  Shepard  Norwell  Co.,  217  Mass.  127 607 

Dovey  v.  Fchlater,  99  Neb.  735 ! 109 

Doyle  V.  Andis,  127  la.  36 _ 684 

Dravo-Doyle  Co.  v.  Metropolitan  Water  District,  102  Neb.  184  — .  296 

Dunn  V.  Elliott,  101  Neb.  411 108,  116 

Dworak  v.  Dobson,  102  Neb.  696  . 176 


104  Neb.]    CASES  CITED  BY  THE  COURT.  li 

Eden  Musee  Co.  v.  Yohe,  37  Neb.  452 3 

Elliott  V.  Kalkaska  Supervisors,  58  Mich.  452 ^ 743 

Evans  v.  Anderson,  15  Ohio  St.  324 117 

Everson  v.  State,  66  Neb.  154 ; 45,  332 

Ewing  v.   Nesbitt,  88  Kan.  708 687 

Fanton  v.  State,  60  Neb.  351 i 533 

Farley  v.  Peebles,  50  Neb.  723 473 

Farmers  &  Mechanics  Life  Ass'n  v.  Caine,  224  111.  599 837 

Farneman  v.  Farneman,  46  Ind.  App.  453  468 

Farquhar  &  Co.  v.  Dehaven,  70  W.  Va,  738 807 

Fawn  Lake  Ranch  Co.  v.  Cumbow,  102  Neb.  288 484 

Fay  V.  Taylor,  52  Mass.  529 623 

Field  V.  National  Council,  K.  &  L.  of  S.,  64  Neb.  226 815 

Field  &  Co.  V.  LeBosky,  133  111.  App.  316 601) 

First  Nat.  Bank  v.  Bradshaw,  91  Neb.  714 154 

Fischer  v.  Sklenar,  101   Neb.  553 108,  116 

Fitch  v.  State,  102  Neb.  361 394 

Flannery  v.  Flannery,  99  Neb.  557 523 

Fletcher  v.  Leight,  Barrett  &  Co.,  4  Bush  (Ky.)  303 391. 

Fletcher  v.  Tyler,  92  Ky.  145 690 

Floyd  V.  Patterson,  72  Tex.  202 149 

Follmer  v.  Nuckolls  County,  6  Neb.  204 211 

Fowle  v.  Parsons,   160  la.  454 736 

Fowler  v.  Wood,  73  Kan.  511 -— 91 

Fox  V.  Scandinavian  Mutual  Aid  Ass'n,  103  Neb.  117 726 

Frahm  v.  Metcalf,  75  Neb.  241 ^ 344 

Francis  v.  State,  104  Neb.  5 12 

Franklin  County  v.  Wilt  &  Polly,  87  Neb,  132 139 

French  v.  English,  7  Neb.  124 281 

Fricdlander  v.  Texas  &  P.  R.  Co.,  130  U.  S.  416 571 

Friedman  Mfg.  Co.  v.  Industrial  Commission,  284  111.  554 665 

Fromholz  v.  McGahey,  85  Neb.  205 283 

Fugate  V.  State,  85  Miss.  94 781 

Funk  V.  Stevens,  10;2  Neb.  681 . 515 

Galbraith  v.  Shores-Mueller  Co.,  178  Ky.  688 271 

Gaster  v.  Estate  of  Caster,  92  Neb.  6  — 563 

Gay  V.  District  Court,  41  Nev.  330 287 

German  Nat.  Bank  v.  First  Nat.  Bank,  59  Neb.  7 634 

Gcrst  V.  Jones,  32  Grat.  (Va.)  518  - 67 

Gibson  V.  Sherman  County,  97  Neb.  79  — _ 29,  740 

GiiTord  v.  Yarborough,  5  Bing.  (Eng.)  163  (3  B.  &  C.  *91) 90 

Gill   V.   Lydick,   40  Neb.    508   91 

Gillespie  v.  City  of  Lincoln,  35  Neb.  34  — 261 

Gillespie  v.  Truka,  104  Neb.  115 108 

Giozza  V.  Tiernan,  148  U.  S.  657  104 

Gipson  V.  Shrcveport  fraction  Co.,  142  La.  498 470 


m  CASES  CITED  BY  THE  COURT.    [104  Neb. 

Girard  Fire  &  Marine  Ins.  Co.  v.  Canan,  195  Pa.  St.  589 -  837 

Glantz  V.  Chicago,  B.  &  Q.  R.  Co.,  87  Neb.  60 209 

Glatfelter  v.  Security  Ins.  Co.,  102  Neb.  464  __ 614 

Globe  Publishing  Co.  v.  State  Bank  of  Nebraska,  41  Neb.  175  —     50 

Goddard  v.  State,  12  Conn.  *448 - 205 

Goetz  Brewing  Co.  v.  Wain,  92  Neb.  614 741 

Goff  V.  State,  89  Neb.  287  .— - 172 

Goldsberry  v.  State,  66  Neb.  312 - 529 

Goodson  V.  National  Masonic  Accident  Ass'n,  91  Mo.  App.  339 837 

Gorder  v.  Connor,  56  Neb.  781 142 

Gotfredson  v.  German  Commercial  Accident  Co.,  218  Fed.  582—221,  657 

Graham  v.  Kibble,  9  Neb.  182  _ 321 

Grammer  v.  State,  103  Neb.  325  ..- - 782 

Grand  Court,  F.  O.  A.,  v.  Court  Germania,  192  Mich.,  380 637 

Grand  Island  &  W.  C.  R.  Co.  v.  Swinbank,  51  Neb  521  _ 324 

Grand  Lodge,  A.  O.  U.  W.  v.  Scott,  3  Neb.  (Unof.)  851 817 

Granger  v.  Granger,  147  Ind.  95 690 

Grant  v    Hover,  103  Neb.  730 _ 387 

Gray  v.  Cox,  4  Barn.  &  Cr.  (Eng.),  108 67 

Greek  v.  McDaniel,  68  Neb.  569 305 

Grey  v.  Callan,   133   la.   500 - - 177 

Griffin  v.  Chriswisser,  84  Neb.  196 177 

Griffin  v.  Long,  96  Ark.  268   _ _ - 141 

Griggs  &  Ashby  v.  White,  5  Neb.  467 305 

Gross  V.  Omaha  &  C.  B.  Street  R.  Co.,  96  Neb.  307 438 

Gross  V.  White,  80  Minn.  413 _ _  624 

Grosvenor  v.  Fidelity  &  Casualty  Co.,  102  Neb.  6:J9 70 

Guffey  V.  Smith,  237  U.  S.  101 _ — _— _ 489 

Guignon  v.  State,  101  Neb.  587 60 

Gundling  v.  Chicago,   177  U.   S.   183 103 

Gunther  v.  Ullrich,   82  Wis.   222   670 

Gurney  v.  Minneapolis  Union  Elevator  Co.,  63  ^linn.  70 425 

tGutschow  V.  Washington  County,  81  Neb.  275 197 

Gyger  v.  Courtney,  59  Neb.  555  267 

Haffke  v.  Coffin,  89  Neb.  134 _ 323 

Hair  v.  Davenport,  74  Neb.  117  _ 558 

Hajsek  v.  Chicago,  B.  &  Q.  R.  Co.,  5  Neb.  (Unof.)  67  — 700 

Halliburton  v.  Sumner,  27  Ark.  460 317 

Hamblin  v.  State,  81  Neb.   148 33 

Hamilton  v.  Dooly,  15  Utah,  280 503 

Hamlin  v.  State,  67  Kan.  724 - 781 

Hammer  v.   Forde,   125   Minn.    146   527 

Hammond  v.  State,  39  Neb.  252 - 583 

Hammond,  W.  &  E.  C.  R.  Co.  v.  Kaput,  61  Ind.  App.  543 304 

Hancock  &  Co.  v.  Hintrager,  60  la.  374 202 

Hanks  v.  Naglee,  64  Cal.  51 ....  266 


104  Neb.]    CASES  CITED  BY  THE  COUKT.  liii 

Hanlon  v.  Pollard,  17  Neb.  368 558 

Hansen  v.  Berthelsen,  19  Neb.  433 243 

Hardwick  Farmers  Elevator  Co.  v.  Chicago.   R.   I.   &  P.   R.   Co., 

110    Minn.    25    330 

Harriott  v.  Plimpton,  166  Mass.  585 229 

Harrison  v.   Harrison,  80   Neb.    103   719 

Hartford  Life  Ins.  Co.  v.  Barber,  245  U.  S.  146 514 

Hartney  v.  Gosling,   10  Wyo.  346 . 202 

Hartshorn  v.   Hartshorn,   104   Neb.   561 702 

Harvey  v.  First  Nat.  Bank,  56  Neb.  320 -  141 

Hawc  v.  State,  11  Neb.  537 748 

Hawthorne  v.  Board  of  County  Commissioners,  79  Kan.  2C5 743 

Hayden  v.  Woods,   16   Neb.   306 _ _ 601 

Hayes  v.  Hyde  Park,  153  Mass.  514 193 

Hayward  v.  State,  97  Neb.  9  7 

Head  v.  Hargrave,  105  U.  S.  45 _ 736 

Healy  v.  Healy,  66  N.  Y.  Supp.  927 -  757 

Hendrickson  v.  Grand  Lodge,  A.  O.  U.  W.,  lf:o  Minn.  36 816 

Hennig  v.  State,  102  Neb.  271 _ 361 

Hewson  v.  Interurban  Street  R.  Co.,  88  N.  Y.  Supp.  816 463 

Hicr  V.  Hatchings,  58  Neb.  334 321 

Higinbotham  v.   McKenzie,   88   Neb.   323   .— 675 

Hill  V.  Keezer,  115  Me.  548  — - 698 

Hilligas  v.   Kuns,   86  Neb.   68  ".  670 

Hixon  v.  City  of  Lowell,  13  Gray  (Mass.)  59 . 194 

Hoe  v.  Sanborn,  21   N.   Y.   552   — _ —     67 

Hoffard  v.  Illinois  C.  R.  Co.,  138  la.  543 _  700 

Hoffman  v.  Chicago  &  N.  W.  R.  Co.,  91  Neb.  783 209 

Holden  v.  Pennsylvania  R.  Co.,  169  Pa.  St.  1 -  698 

Hollinrake  v.   Neeland,   94    Neb.   530   _ 292 

Holman  v.  Johnson,  1  Cowp.  (Eng.)  341 149 

Holmes  v.  Phenix  Ins.  Co.,  98  Fed.  240 _ 659 

Holt  v.  Supreme  Lodge,  Knights  of  Pythias,  2^5  Fed.  885 507 

tHomc  Fire  Ins.  Co.-  v.  Kennedy,  47  Neb.  138 77 

Home  Fire  Ins.  Co.  v.  Kuhlman,  68  Neb.  488 78 

Home   Ins.  Co.  v.  Adler,  71  Ala.  516  615 

Hooker  v.  Wabash  R.  Co.,  99  Neb.  13 209 

Horbach  v.   Miller,  4  Neb.   31  - 340 

Hotz  V.  Rediske,  116  Wis.  353 ^- —  544 

Howell  Bros.  v.  Roberts,  29  Neb.  483 141 

Hoyt  V.  Chicago,  R.  I.  &  P.  R.  Co..  88  Neb.  161  ._ 305 

Huenink  v   Heitbrink,   104    Neb.   520 _  524 

Hughes  V.  City  of  Fond  du  Lac,  73  Wis.  380  _— 194 

Hughes  V.  Titterington,  168  S.  W.   (Tex.  Civ.  App.)  45 686 

Hume  v.  Mayor,  74  N.  Y.  264 — _ 193 

Hurlbut  V.  Proctor,  88  Neb.  491 750 

Hurtado  v.  California,  110  U.  S.  516 782 


Uv 


CASES  CITED  BY  THE  COURT.    [104  Neb. 


Hutchinson  v.  Capital  Traction  Co.,  36  App.  D.  C.  251 470 

Hutchinson  v.   State,   19   Neb.   262 379 

Hyde  v.  Kent,  47  Neb.  26 48 


man  v.  Inkster,  90  Neb.  704 62 

ndiana  Union  Traction  Co.  v.  Swafford,  179  Ind.  279 470 

n  re  Application  of  Cole,  103  Neb.  802,  807 362 

n  re  Cummins  Amendment,  33  I.  C.  C.  682 167 

n  re  Estate  of  Cheney,  78  Neb.  274 122 

n  re  Estate  of  Dovey,  101  Neb.  11 110 

n  re  Estate  of  Enyart,  100  Neb.  337 676 

n  re  Estate  of  Getchell,  98  Neb.  788 84 

n  re  Estate  of  Hentges,  £6  Neb.  75 686 

n  re  Estate  of  Lowe,  104  Neb.  147  -^ -- 270 

n  re  Estate  of  Powers,  79  Neb.  680 107 

n  re  Estate  of  Sanford,  90  Neb.  410,  91  Neb.  752 563 

n  re  Estate  of  Strahan,  93  Neb.  828 563 

n  re  Hull  and  Selby  Ry.,  5  M.  &  W.  (Eng.)  *327 91 

n  re  Jones,  35  Neb.  499 361 

n  re  Lang,  77  N.  J.  Law,  207 748 

n  re  Martin,  34  N.  J.  Law  J.  17 748 

n  re  Walsh,  37  Neb.  454  — _ 360 

nsurance  Co.  v.  Cappellar,  38  Ohio  St.  560 404 

nwood  V.  State,  42  Ohio  St.  186 205 

ackson  v.  O'Rorke,  71  Neb.  418 315 

acobs  V.  Southern  R.  Co.,  241  U.  S.  229 —  209 

acobson  v.  Anderson,  72  Minn.  426 624 

arrett  v.  Sippely,  175   Mo.   App.   197 810 

efferis  v.  East  Omaha  Land  Co.,  134  U.  S.  178 91 

effres  v.  Cashman,  42  Neb.  594 73 

erabek  v.  Kennedy,  61  Neb.  349 252 

etter  v.  Lyon,  70  Neb.  429 115 

ohnson  v.  Iss,  114  Tenn.  114 266 

obnson  v.  State,  88  Neb.  328 161 

ohnston  v.  Delano,   100  Neb.   192  209 

ohnston  v.  Milwaukee  &  Wyoming  Investment  Co.,  49  Neb.  68 634 

ones  V.  Bright,  5  Bing.  (Eng.)  533 67 

ones  V.  Duff  Grain  Co.  69  Neb.  91 305,  311 


Kalman  v.  Pieper,  168  Wis.  487 698 

Kanschcit  v.  Garrett  Laundry  Co.,  101  Neb.  702 708 

Katzenstein  v.  Raleigh  &  G.  R.  Co.,  84  N.  Car.  688 334 

Keefe  v.  Hart,  213  Mass  476 642 

Keeler  v.  Manwarren,  61  Neb.  663  766 

Keeter  v.  Wilmington  &  W.  R.  Co.,  86  N.  Car.  346 334 

Keith  V.  Inhabitants  of  Easton,  84  Mass.  552 .^.....— 194 


104  Neb.]    CASES  CITED  BY  THE  COURT.  Iv 

Kelly  V.  Morse,  3  Neb.  224  279 

Kclscy  V.  Crowthcr,  162  U.  S.  404 763 

Kelsey  v.  Town  of  Glover,  15  Vt.  708 193 

Kendall  v.  Aleshire,  28  Neb.  707  — 544 

Kendall-Smith  Co.  v.  Lancaster  County,  84  Neb.  654 365 

Kennard,  Daniel  &  Co.  v.  Hollenbeck,  17  Neb.  362 636 

Kemper  v.  Fort,  219  Pa.  St.  85 527 

Kcmplin  v.  State,  90  Neb.  655 712 

Kepler  v.  Larson,  131  la.  438 ^ 687 

King  V.  Day,  101  Neb.  346 353 

Kinkead  v.  Turgeon,  74  Neb.  680 91 

Kirby  v.  Broaddus,  94  Kan.  48  v 683 

Kirk  V.  State,  103  Neb.  484  9 

Kirkland  v.  State,  72  Ark.  171 205 

Kitchen  v.  Carter,  47  Neb.  776  —  493 

Kktle-  V,  DeLamater,  4  Neb.  426 . 177 

Klein  v.   Pederson,   65   Neb.    452   — ^ 1 177 

Knight  &  Jillson  Co.  v.  Castle,  172  Ind.  97 127 

Kock  ▼.  State,  73  Neb.  354 1 282 

Kofka  V.  Rosicky,  41  Neb.  328 1 713 

Koran  v.  Cudahy  Packing  Co.,  100  Neb.  693 33 

Korth  V.  State,  46  Neb.  631  711* 

Kroh  V.  Heins,  48  Neb.  691 107 

Krueger  v.  Jenkins,  69  Neb.  641 366 

La  Londe  v.  Soderberg,  96  Neb.  118 350 

Lamb  v.  State,  69  Neb.  212  56 

Lamb  v.  Thompson,  31  Neb.  448  176 

Lamm  &  Co.  v.  Colcord,  22  Okla.  493 . 185 

Lammers  v.  Nissen,  4  Neb.  245  90 

Lancaster  County  v.  Green,  54  Neb.  98 742 

Lancaster  County  v.  State,  74  Neb.  »11 440 

Land  v.  St.  Louis  &  S.  F.  R.^  Co.,  95  Kan.  441 209 

Lange  v.  Royal  Highlanders,  75  Neb.  188,  196 • 512 

Lange  v.  Royal  Highlanders,  75  Neb.  196 510 

Larkin  v.  O'Neill,  119  N.  Y.  221 606 

Lawson  v.  Vernon,  38  Wash.  422  670 

Lee  V.  Carroll  Normal  School  Co.,  1  Neb.  (Unof.)  681 324 

Lee  ▼.  Smart,  45  Neb.  318 779 

Lee  V.  State,  103  Neb.  87 361 

Leger  v.  Warren,  62  Ohio  St.  500 542 

L^schen  &  Sons  Rope  Co.  v.  Mayflower  Gold  Mining  &  Reduction 

Co.,    173    Fed.    855    141 

Lester  v.  Otis  Elevator  Co.,  153  N.  Y.  Supp.  1058 402 

Letherman  v.  Hauser,  77  Neb.  731 365 

Lett  V.  Hammond,  69  Neb.   339  339 

Levy  V.  Lyon,  153  Cal.  213 : 763 


m  CASES  CITED  BY  THE  COURT.    [104  Neb. 

I 

Lewis  V.  Hovston  Electric  Co.,  39  Tex.  Civ.  App.  625 537 

Lincoln  Traction  Co.  v.  Shepherd,  74  Neb.  369 120 

Livezy   v.    Miller,    61    Md.    336 677 

tLloyd  V.  Reynolds,  26  Neb.  63 279,  283 

Lockman  v.  Anderson,  116  la.  236 ' 763 

Loosing  V.   Loosing,  85   Neb.   66   682 

Lord  V.  Sherer  Dry  Goods.  Co.  205  Mass.  1 600 

Loso  V.  Lancaster  County.  77  Neb.  466 828 

Louisville  &  N.  R.  Co.  v.  Proctor,  21  Ky.  L.  Rep.  447 304 

Loxtercamp  v.  Lininger  Implement  Co.,  147  la.,  29 68 

Lydick  v  State,  61  Neb.  309 365 

Lyon  &  Co.  v.  Plum,  75  N.  J.  Law,  883 185 

Lyons  v.  Mullen,  78  Neb.  151  365 

Mabry  v.  Boston  Elevated  R.  Co.,  214  Mass.  463 470 

McArthur  v.  City  of  Saginaw,   58   Mich.   357   194 

McCall  Co.  V.  Hughes,   102   Mass.  375 _.„  270 

McCarthy  v.  Village  of  Ravenna,  99  Neb.  674 699 

McCarty  v.  Hopkins,  61  Neb.  550 358 

McClure  v.  Bowles,  5  Ohio  Dec.  288 808 

McCollum  V.  City  of  South  Omaha,  84  Neb.  413 -....  191 

McConnell  v.  McKillip,  71  Neb.  712,  719 - 374 

♦McCormick  v.   Brown,  97   Neb.   545   563 

McDonald  v.  Grabow,  46  Neb.  406 _._' 283 

McGarvey  v.  Independent  Oil  &  Grease  Co.,  156  Wis.,  580 402 

McGowan  v.  Wilmington  &  W.  R.  Co.,  95  N.  Car.  417 334 

McGwigan  v.  Wilmington  &  W.  R.  Co.,  95  N.  Car.,  428  _ _  334 

McKennan  v.  Omaha  &  C.  B.  Street  R.  Co.,  97  Neb.  281  —435,  793 

McKillop  V.  Board  of  Supervisors,  116  Mich.  614 743 

McKim  V.  Morse,   130  Mass.  439 623 

McKinnon  v.  New  York  Assets  Realization  Co.,  217  Fed.  339 260 

McLucas  V.  St.  Joseph  &  G.  I.  R.  Co.,  67  Neb.  603 426 

McMasters  v.  City  of  Lincoln,  101  Neb.  278 451 

McNea  v.  Moran,  101  Neb.  476 107 

Mann  v.  Welton,  21  Neb.  541 _ -  73 

Manning  v.   Pomerene,   101    Neb.    127   708 

Masters  v.  Hunt,  197  S.  W.  (Tex.  Civ.  App.)   219 678 

Matthewson  v.    Burr,   6   Neb.   312   504 

Mattoon  v.  Cowing,  13  Gray  (Mass.)  387 623 

Medway  Cotton  Manufactory  v.  Adams,  10  Mass.  360 184 

Meng   V.    Coffee.   67    Neb.   500   _ 91 

Menke  v.  State,  70  Neb.  669 ___  270 

Merkouras  v.  Chicago,  B.  &  Q.  R.  Co.,  101  Neb.  717  _ __.209,  491 

Metcalf  V.  Bockoven,  62  Neb.  877 397 

Meyer  v.  Supreme  Lodge,  Knights  of  Pythias,  104  Neb.  005 511 

Michaelson   v.    Beemer,   72   Neb.   761   360 

Middleborro  Nat.  Bank  v.  Richards,  55  Neb.  682 271 


104  Neb.]    CASES  CITED  BY  THE  COURT.  Ivii 

Miller  v.  Hanna,  89  Neb.  224  _ 565 

Miller  v.  Morris  &  Co.,  101  Neb.  169 708 

Miller  &  Bro.  v.  Mummert.  196  S.  W.  (Tex.  Civ.  App.)  270 184 

Miles  Lamp  Chimney  Co.  v.  Erie  Fire  Ins.  Co.,  164  Ind.  181 184 

Milwaukee  &  St.  P.  R.  Co.  v.  Kellogg,  94  U.  S.  469 494 

Mintzer  v.  Supreme  Council,  A.  L.  H.,  85  N.  Y.  Supp.  23 837 

Missouri,  K.  &  T.  R.  Co.  v.  Nesbit,  43  Tex.  Civ.  App.  630 544 

Missouri  P.  R,  Co.  v.  Humes,  115  U.  S.  512 _—  331 

Missouri  P.  R.  Co.  v.  McFadden,  154  U.  S.  155 571 

•Modern  Woodmen  of  America  v.  Berry,  100  Neb.  820 811 

Modern  Woodmen  of  America  v.  Cohnan,  64  Neb.  162 810 

Modern  Woodmen  of  America  v.  Lane,  62  Neb.  89 817 

Mohat  V.  Hutt,  75  Neb.  732 294 

Moline  v.  Carlson,  92  Neb.  419 719 

Montgomery  v.  Edwards,  45  Vt.  75 335 

Moore  v.  Chicago,  R.  L  &  P.  R.  Co.,  151  la.  353 _.  737 

Moore  v.  Waterman,  40  Neb.  498 283 

Moran  v.   Moran,  101  Neb.  386  684 

Morgan  v.  Bergen,  3  Neb.  209 344 

Morgan  v.  Falls  City,  103  Neb.  795 160 

Mugler  V.  Kansas,  123  U.  S.   623 -  373 

Mundy  v.  Whittemore,  15  Neb.  647  „1 809 

Murdock  v.  City  of  Memphis,  20  Wall.  (U.  S.)   590 514 

Murphy  v.  Chicago,  B.  &  Q.  R.  Co.,  101  Neb.  73 446 

Murphy  v.  Warren  &  Co.,  55  Neb.  220  _ _ 2 

Myers  v.  Pittsburgh  Coal  Co.,  233  U.  S.  184 826 

Naylor  v.  Cox,  114  Mo.  232 91 

Neal  V.  State,   104   Neb.  56  62 

Nebraska  v.  Iowa,  145  U.  S.  519 91 

Nebraska  State  Railway  Commission  v.   Alfalfa   Butter   Co.,   104 

Neb.  797 - - 804 

Nelson  v.  Becker,  32  Neb.  99 _ 473 

Nesbit  V.  Chicago.  R.  I.  &  P.  R.  Co.,  163  la.  39  — 462 

New  Amsterdam  Casualty  Co.  v.  Mesker,  128  Mo.  App.  183 837 

Newhaus  v.  Brennan,  49  Ind.  App.  654 , 686 

New  Orleans  v.  United  States,  10  Pet.  (U.  S.)  ^662 90 

Newton  v.  Hammond,  38  Ohio  St.  430 624 

New  York  African  Society  for  Mutual  Relief  v.  Varick,  13  Johns. 

N.  Y.  38  _ 184 

Nocita  V.  Omaha  &  C.  B.  Street  R.  Co.,  89  Neb.  209 537 

Northern  Assurance  Co.  v.  Borgelt,  67  Neb.  282 178 

Nyc-Schneider-Fowler  Co.  v.  Bridges,  Hoye  &  Co.,  98  Neb.  27 126 

O'Brien  v.  Industrial  Ins.  Department,  100  Wash.  674 665 

Ocean  City  Ass'n  v.  Shriver,  64  N.  J.  Law,  550 91 


Iviu  CASES  CITED  BY  THE  COURT.    [104  Neb. 

O'Connor  v.  Knights  and  Ladies  of  Security,  178  la.  383 817 

O'Connor  v.  Padget,  82  Neb.  95 504 

Olsen  V.  Marquis,  88  Neb.  610 339 

Omaha  &  C.  B.  Street  R.  Co.  v.  Martin,  48  Neb.  65 _  537 

Omaha  Electric  Light  &  Power  Co.  v.  Union  Fuel  Co.,  88  Neb. 

423    _ 670 

tOmaha  Nat.  Bank  v.  Robinson,  73  Neb.  351 601,  603 

Omaha  &  R.  V.  R.  Co.  v.  Talbot,  48  Neb.  627 209 

Omaha  Street  R.  Co.  v.  Duvall,  40  Neb.  29 435,  788 

Omaha  Street  R  Co.  v.  Larson,  70  Neb.  591 792 

Osborne  &  Co.  v.  Ringland,  122  la.  329 419 

O'Shea  v.  Rice,  49  Neb.  893 344 

tOverlander  v.  Ware,  102  Neb.  216 756 

Oxygenator  Co.  v.  Johnson,  99  Neb.  643 67 

Pacific  Telephone  &  Telegraph  Co.  v.  HoflFman,  208  Fed.  221  —  796 

Paddock  v.  Robinson,  63   111.   99   266 

Paducah  Traction  Co.  v.  Tolar,  162  Ky.  50 470 

Palmer  v.  Call,  7  Fed.  737 808 

Palmer  v.  Parmele,  101  Neb.  691,  695 31 

Palmer  v.  Tyler,  15  Gil.  (Minn.)   81  ._ 486 

Parker  v.  Mayor  and  Council  of  Macon,  39  Ga.  725 - 191 

Parker  v.  Supreme  Tent,  K.  M.  O.  W.,  191  Mo.  App.  508 352 

Parket  v.  Nothomb,  65   Neb.  315 157 

Parks  V.  Burney,  103  Neb.  572 . 719 

Parrish  v.  Hodges,  98  Neb.  403 378 

Patrick  v.  Leach,  12  Fed.  661 311 

Patterson  v.  Missouri  P.  R.  Co.,  77  Kan.  236 230 

Patterson  v.  Woodland,  28  Neb.  250 279 

Paul  V.  Virginia,  8  Wall.  (U.  S.)  168 514 

Paxton  V.  State,  59  Neb.  460 520 

Paxton  V.  Yazoo  &  M.  V.  R.  Co.,  76  Miss.  536 425 

Peck  V.  Tingley,  53  Neb.  171 201 

Pemberton  v.  Heirs  of  Pemberton,  76  Neb.  669 758 

Pennoyer  v.  Neff,  95  U.  S.  714 636 

Pennsylvania  R.  Co.  v.  Borough  of  Frecport,  138  Pa.  St.  91 426 

Penoyer  v.  Watson,  16  Johns.  (N.  Y.)  100 185 

People  V.  Backus,  117  N.  Y.  196  184 

People  V.  Bellet,  99  Mich.  151  — 54 

People  V.  Crissman,  41  Colo.  450 287 

People  V.  DeFore,   64   Mich.  693 266 

People  V.  Hummel,  104  N.  Y.  Supp.  308 '—  58 

People  V.  J.ohr,  22  Mich.  461 391 

People  V.  Smith,  275  111.  256 45 

People  V.  Wilson,  249  111.  195 269 

Peppin  V.  Cooper,  2  B.  &  Aid.  (Eng.)  431 391 

Perrin  v.  Blake,  10  Eng.  Rul.  Cas.  689 683 


104  Neb.]    CASES  CITED  BY  THE  COURT.  lix 

Perry  v,  Huffman  Automobile  Co.,  104  Neb.  211  .. 216 

Perry  v.  Staple,  77  Neb.  656 365 

Peterson  v.  Bauer,  83  Neb.  405 ^ 756 

Petit  V.  Minnesota,  177  U.  S.  164 55 

Peuker  v.  Canter,  62  Kan.  363 . 91 

Philadelphia,  B.  &  W.  R.  Co.  v.  Diffendal,  109  Md.  494 -  589 

Philadelphia  &  Reading  Coal  &  Iron  Co.  v.  Daube,  71  Fed.  583  ,J  184 

Philapy  v.  Aukerman-B right  Lumber  Co.,  56  Ind.  App.  2^6 184 

Phoenix  Ins.  Co.  v.  Bohman,  28  Neb.  251 324 

Phoenix  Ins.  Co.  v.  McEvony,  52  Neb.  566 324 

Pierce  v.  Hamilton,  55  Colo.  448 807 

Pierce  v.  Lincoln  Traction  Co.,  92  Neb.  797 792 

Pierce  v.  Pierce,  96  Neb.  611 704 

Pierson  v.  Lane,  60  la.  60 687 

Pitcher  v.  People,  16  Mich.  142 58 

Pittsburgh,  C.  &  St.  L.  R.  Co.  v.  Keokuk  &  Hamilton  Bridge  Co., 

131  U.  S.  371 _ : 634 

Planters  Bank  v.  Union  Bank,  83  U.  S.  483 ^ - ,  150 

Poeggler  v.  Supreme  Council,  C.  M.  B.  A.,  102  Neb.  608 49 

Pointer  v.^  United  States,  151  U.  S.  396 710 

Pollard  V.  Vinton,  105  U.  S.  7 - 571 

Pollock  V.  Gilbert,  16  Ga.  398 , 23 

Portland  Gold  Mining  Co.  v.  Flaherty,  111  Fed.  312 544 

Prante  v.  Lompe,  ^7  Neb.  377 776 

Price  V.  National  Accident  Society,  37  Pa.  Super.  Ct.  299 658 

Pringle  v.  Modern  Woodmen  of  America,  76  Fed.  384 A  816 

Proctor  V.  Louisville  &  N.  R.  Co.,  156  Ky.,  465 312 

Prudential  Ins.  Co.  v.  Cottingham,  103  Md.  319 837 

Quigley  v.  Naughton.  91  N.  Y.  Supp.  491 698 

Quinn  v.  Brown,  71  la.  376 558 

Rac  V.  City  of  Flint.  51  Mich.  526  _ 743 

Ralston  v.  Town  of  Weston,  46  W.  Va.  544 366 

Ramold  v.  Clayton,  77  Neb.  178 73 

Rawleigh  Co.  v.  Grigg,  191  S.  W.  (Mo.  App.)  1019 183 

Ready  &  Banks  v.  Mayor,  6  Ala.  327 _..  184 

Record  v.  Butters,  42  Neb.  786 281 

Redmond  v.  United  States  Health  &  Accident  Ins.   Co.  96  Neb. 

744    - 657 

Reed  v.  Chicago,  B.  &  Q.  R.  Co.,  86  Neb.  54  >„, - 448 

Reed  v.  Wellman,  104  Neb.  292 295 

Reeves  v.  Cook,  71  S.  Car.  275 690 

Renard  v.  Thomas,  50  Neb.  398 281 

Rensenhouse  v.  Seeley,  72  Mich.   603  404 

Reudelhuber  v.  Douglas  County,  100  Neb.  687 828 


Ix  CASJ^JS  CITED  BY  THE  COURT.     [104  Neb. 

Reynolds  v.  Reynolds,  10  Neb.  574 311 

Reynolds  v.  State,  58  Neb.  49  - 266 

tRhoades  v.  Rhoadcs,  78  Neb.  495  — , —  637 

Rice  &  Gorum  v.  Day,  33  Neb.  204 —  305 

Rich  V.  State  Nat.  Bank,  7  Neb.  201  _ —  634 

Richardson  County  v.  Drainage  District,  92  Neb.  776 139 

Rickert  v.  Union  P.  R.  Co.,  100  Neb.  304 _ _207,  700 

tRitchey  v.  Seeley,  68  Neb.  127,  129 _ _ 601,  603 

Roberts  v.  Cantrell,  3  Hayw.  (Tenn.)  219 24 

Robinson  v.  Kerrigan,  151  Cal.  40 287 

Rogers  v.  Rogers,  3  Wend.  (N.  Y.)  503 —  690 

Rogers  &  Bro.  v.  Marriott,  59  Neb.  769 150 

Rohrer  v.  Hastings  Brewing  Co.,  83  Neb.  Ill 402 

Ross  V.  Craven,   84   Neb.   520  — 344 

Ross  V.  Sumner,  57  Neb.  588 593 

Rounds  V.  Delaware,  L.  &  W.  R.  Co.,  64  N.  Y.  129  — 462 

Royal  Highlanders  v.  Scovill,  66  Neb.  213  _— 817 

Rudolf  V.  Winters,   7   Neb.   125 150 

Russell   V.   DeGrand,   15   Mass.   35 149 

Russell  V.  Estate  of  Close,  83  Neb.  232  -- 576 

Russell  V.    Robins,   247    111.    510 300 

Rust-Owen  Lumber  Co.  v.  Holt,  60  Neb.  80 596 

Ryburn  v.  Moore,  72  Tex.  85 543 

St.  Clair  v.  State,  103  Neb.   125 — _ -61,  712 

St.  jftmes  Orphan  Asylum  v.  McDonald,  76  Neb.  630 587 

St.  Louis  I.  M.  &  S.  R.  Co.  v.  Knight,  122  U.  S.  79 571 

Sanders  v.  Graves,  105  Fed.  849 736 

Saxton  V.  Webber,  83  Wis.  617 388 

Schmitt  V.  Dooling,   145  Ky.  240 __ _- -  261 

Schnatterer  v.  Bamberger  &  Co.,  81,  N.  J.  Law,  558 606 

Schoultz  V.  Eckardt  Mfg.  Co.,  112  La.  5C8 351 

Schrandt  v.  Young,  62  Neb.  254 352 

Schroeder  v.  Lodge  No.  188,  I.  O.  O.  P.,  92  Neb.  650 504 

Schwabe  v.  American  Rural  Credits  Ass'n,  104  Neb.  46 50 

Schwanck  v.  Davis,  25  Neb.  196 201 

Scott  V.   Micek,  86  Neb.  421 _^.  107 

Shaffer  &  Co.  v.  Chicago,  R.  I.  &  P.  R.  Co.,  21  I.  C.  C.  8  — 166 

Sharmer  v   Mcintosh,  43   Neb   509   338 

Shavlik  v.  Walla,  86  Neb.  768  _ _ 134 

Shaw  V.   Tobias,   3    N.   Y.    188    _ 391 

Sherwood  v.  Powell,  61   Minn.  479  527 

Sibbald  v.   Bethlehem  Iron  Co.,  83   N.  Y.  378 __  677 

Sigafus    V.    Porter,    84    Fed.    430    61 

Simmons  v.  Western  Travelers  Accident  Ass'n,  79  Neb.  20 221 

Singhaus   v.    Piper,   103   Neb.   493   « 51,  139 

Sioux  City  &  P.  R.  Co.  v.  Finlayson,  16  Neb.  578 779 


104  Neb.]    CASES  CITED  BY  THE  COURT.  Ixi 

Skagit  Railway  &  Lumber  Co.  v.  Cole,  2  Wash.  57 544 

Skidmorc   v.    State,    80    Neb.    698    59 

Skirvin  v.  O'Brien,  43  Tex.  Civ.  App.  1 -  420 

Smith  V.  Chicago,  St.  P.  M.  &  O.  R,  Co.,  99  Neb.  719 326 

Smith  V.  Driscoll,  94  Wash.  441 229 

Smith   V.    Evans,   13    Neb.   314   411 

Smith  V.  McPherson,   176  Cal.   144 266 

Smith  V.   Myers,   56   Neb.   503   237 

Smith  V.  Robertson,  89  N.  Y.  565  -J- 117 

Smith  V.  State  of  Maryland,  18  How.  (U.  S.)  71 375 

Smith  V.  Weeks,  60  Wis.  94  — _ 542 

Smith  &  Baylies  v.  Chicago,  R.  I.  &  P.  R.  Co.,  56  la.  720 306 

Smith  &  Crittenden  v.  Steele,  8   Neb.   115 141 

Smoot  V.  Judd,   161   Mo.   673 23 

Snyder  v.   Lapp,   69   Neb.   243   283 

Snyder  &  Dull  v.  Critchfield,  44  Neb.  66 805 

Sodomka  v.  Cudahy  Packing  Co.,  101  Neb.  446 699 

Southworth  v.  Rosendahl,  133  Minn.  447 312 

Soward  v.  Moss,  69  Neb.  71 - 344 

Spiro  v.  St.  Louis  Transit  Co.,  102  Mo.  App.  250 698 

Springfield  Light,  Heat  &  Power  Co.  v.  Norfolk  &  W.  R.  Co.,  260 

Fed.    254    166 

Springfield  Lighting  Co.  v.  Hobart,  98  Mo.  App.  227 183 

Squires  v.  Elwood,  33  Neb.  126 324 

Staley  v.  State,  89  Neb.  701 « 266 

Standard  Accident  Ins.  Co.  v.  Hite,  37  Okla.  305 660 

Standard  Life  &  Accident  Ins.  Co.  v.  Koen,  11  Tex.  Civ.  App.  273  658 

Stanfeal  v.  State,  78  Ohio  St.,  24 34 

State  v.  Amsberry,  104  Neb.  279 . 769 

State  V.  Bankers  Union,  71  Neb.  622  __. 513 

State  v.  Barker,  79  Neb.  361 746 

State  V-  Board  of  County  Commissioners,  60  Neb.  566 740 

State  V.  Calhoun,  50  Kan.  523 781 

State  V.  Chicago,  St.  P.  M.  &  O.  R.  Co.,  140  Minn.  440 426 

State  V.  City  Council  of  City  of  Lincoln,  98  Neb.  634 548 

State  V.  City  of  Lincoln,  101  Neb.  57 261 

State  V.  Clarke,  98  Neb.  566 _ ™_ 427 

State  V.  District  Court  of  St.  Louis  County,  129  Minn.  423 665 

State  V.  District  Court  of  St.  Louis  County,  138  Minn.   138 _  640 

State  V.  Dobbins,   152   la.  632 61,     63 

State  V.  Fanning,  96  Neb.  123,  97  Neb.  224 43 

State  V.  Farmers  &  Merchants  Irrigation  Co.,  59  Neb.  1 138 

State  V.  Farney,  36  Neb.  537 - 286 

State  V.   Farrington,   ^0  Neb.   628   — 740 

State  V.  Grimes,  96  Neb.  719 426 

State  V.  Hanson.  114  Minn.  136 377 

State  V.  Heins,  14  Neb.  477 44 


bdi  CASES  CITED  BY  THE  COURT.    [104  Nbb. 

State  V.  Heldenbrand,  62  Neb.  136 -  382 

State   V.    Hogan,    115    la.   455    68 

State  V.  Holmes,  60  Neb.  39 48 

State  V.  Hunter,  99  Neb.  520  — _ 1 408 

State  V.  Jones-Hansen  Cadillac  Co.,  103  Neb.  353 372 

State  V.  Kennan,  25  Wash.  621 205 

State  V.  King,  88  Minn.  175 64 

State  V.  Martin,  94  Wash.  313 172 

State  V.   Monroe,   142  Minn.   394  61,     63 

State  V.  O'Connor,  102  Neb.  187 108,  117 

State  V.  PapilHon  Drainage  District,  89  Neb.  808 139 

State  V.  Pope,  79  S.  Car.  87  - v-  377 

State  V.  Power,  63  Neb.  496 287 

State  V.  Robinson,  35  Neb.  401 842 

State  V.  Ryder,  126  Minn.  95 43 

State  V.  ScaflFer,  95  Minn.  311 802 

State  V.  Searlc,  86  Neb.  259 844 

State  V.  Ure,  91  Neb.  31 _ 171,  287 

State  V.  Wabash,  St.  L.  &  P.  R.  Co.,  89  Mo.  562 334 

State  Bank  of  Ceresco  v.  Belk,  68  Neb.  517 249 

State  Board  of  Tax  Commissioners  v.  Holliday,  150  Ind.  216 404 

State  Ins.  Co.  v.  Buckstaff  Bros.  Mfg.  Co.,  47  Neb.  1 766 

Stephenson  v.  Hagan,  15  B.  Mon.  (Ky.)  282 689 

Stettnische  v.  Lamb,  18  Neb.  619 I 500 

Stewart  v.  Barton,  91  Neb.  96 287 

Stewart  v.  Raper,  85  Neb..  816 741 

Stoica  V.  Swift  &  Co.,  100  Neb.  434 214 

Stone  V.  Snell,  77  Neb.  441 317 

Straight  v.  Coleman,  90  Neb.  92 778 

Strohn  v.  Hartford  Fire  Ins.  Co.,  37  Wis.  625 616 

Stull  V.  Cass  County,  61  Neb.  760 281 

Sullivan  v.  McLaughlin,  99  Ala.  60 690 

Summerman  v.  Knowles,  33  N.  J.  Law,  202 ;—  802 

Sumner  v.  Grays  Harbor  R.  &  L.  Co.,  89  Wash.  55 470 

Sunderland  Bros.  Co.  v.  Missouri  P.  R.  Co,  101  Neb.  119 327 

Supreme  Council,  Royal  Arcanum  v.  Green,  237  U.  S.  531 514 

Supreme  Lodge,  Knights  of  Pythias,  v.  Mims,  241  U.  S.  574 513 

Supreme  Lodge,  Knights  of  Pythias,  v.  Smyth,  245  U.  S.  694 515 

Swaney  v.  Gage  County,  64  Neb.  627 284 

Swearingen  v,  Roberts,  12  Neb.  333  211 

Tally  V.  Brown,  146  la.  360  — 404 

Tankersley  v.  Lincoln  Traction  Co.,  101  Neb.  578 25 

Taylor  v.  Illinois  Commercial  Men's  Ass'n,  84  Neb.  799 221,  657 

Tewksbury  v.  City  of  Lincoln,  84  Neb,  571 - 190,  451 

Thomsen  v.  Jobst,  93   Neb.   375   779 

Thrasher  v.  State,  92  Neb.  110 226 


104  Neb.]    CASES  CITED  BY  THE  COUBT.  Ixiii 

Tims  V.  State,  26  Ala.   165 .  205 

Tirre  v.  Bush  Terminal  Co.,  168  N.  Y.  Supp.  883 785 

Todd  V.  German-American  Ins.  Co.,  2  Ga.  App.  789 614 

Toland  v  Paine  Furniture  Co.,  175  Mass.  476 607 

Toledo  Computing  Scale  Co.  v.  Fredericksen,  95  Neb.  689 66 

Tomkins  v.  Tomkins,  3  Stock.  (N.  J.)  512 23 

Tootle  V.  Maben,  21  Neb.  617  — _ 575 

Town  of  Knightstown  v.  Homer,  36  Ind.  App.  139 743 

Townsend  v.  Michigan,  C.  R.  Co.,  101  Fed.  757 425 

Trcdway  v.  The  S.  C.  &  St.  P.  R.  Co.,  43  la.  627 328 

Trotter  v.  Grand  Lodge,  132  la.  613 u 817 

Tucker  v.  Adams,  14  Ga.  548  689 

Tyrrell  v.  Kelley,  104  Neb.  555 - 560 

Underfeed  Stoker  Co.  v.  Farmers  Cooperative  Creamery  &  Supply 

Co.,  98  Neb,  377 67 

Union  P.  R.  Co.  v.  Laramie  Stock  Yards  Co.,  231  U.  S.  190 423 

Union  P.  R.  Co.  v.  Roeser,  69  Neb.  62 304 

United  States  v.  American  Surety  Co.,  200  U.  S.  197 127 

United  States  v.  Brig  Malek  Adhal,  2  How.  (U.  S.)  210 375 

United  States  v.  Massachusetts  Bonding  &  Ins.  Co.,  198  Fed.  924  .  127 

United  States  v.  One  Saxon  Automobile,  257  Fed.  251 374 

United  States  v.  Two  Bay  Mules,  36  Fed.  84  -_ 376 

United  States  Fidelity  &  Guaranty  Co.  v.  Wickline,  103  Neb.  21  -.  665 

Updike  V.  City  of  Omaha,  87  Neb.  228 190,  451 

Updike  Grain  Co.  v.  Swanson,  103  Neb.  872 663 

Usher  v.  American  Smelting  &  Refining  Co.,  97  Neb.  526 779 

Van  Pelt  v.  Gardner,  54  Neb.  701 142 

Van  Swartow  v  Commonwealth,  24  Pa.  St.  131 205 

Vennum  v.  Holmberg,  51  Colo.  306 807 

Vernon  v.  Union  Life  Ins.  Co.,  58  Neb.  494 73 

Victor  Chemical  Works  v.  Industrial  Board,  274  111.  11 784 

Village  of  Ponca  v.  Crawford,  23  Neb.  662 397 

Von  Arx  v.  Shafer,  241  Fed.  649 542 

Votaw  V.  McKeever,  76  Kan.  870 678 

Vrooman  v.  Harvey,  197  S.  W.  (Mo.)  118 637 

Wadsworth  v.  Schisselbauer,  32  Minn.  84 . 249 

Waller  v.  Pollitt,  104  Md.  172 686 

Waller  v.  United  States,  179  Fed.  810 173 

Wallingford  v.  Atchison,  T.  &  S.  F.  R.  Co.,  101  Kan.  644 166 

Ward  V.  Holliday,  87  Neb.  607 — 142 

Washburn  v.  Osgood,  38  Neb.  804  259 

Watkins  Medical  Co.  v.  Coombes,  166  Pac,  (Okla.)  1072 271 

Watkins  Medical  Co.  v.  Hogue,  210  S.  W.  (Ark.)  6^8 271 

Watkins  Medical  Co.  v.  Holloway,  181  S.  W.  (Mo.  App.)  602  _«.  270 

Watson  V.  Roode,  30  Neb.  264  505 


Ixiv  CASES  CITED  BY  THE  COURT.  [104  Neb. 

Weeks  V.  Wayne  Circuit  Judges,  73  Mich.  258 304 

Wehn  V.  Fall,  55  Neb.  647 50 

Weidner  v.  Standard  Life  &  Accident  Ins.  Co.,  130  Wis.  10 837 

Weil  V.  Lankins,  3  Neb.  384 636 

Weller  v.  Consolidated  Gas  Co.,  198  N.  Y.  98  _ 609 

Weller  v.  Noffsinger,  57  Neb.  455  „ -  387 

Welles  V.  Bailey.  55  Conn.  292 91 

Western  Assurance  Co.  v.  McAlpin,  23  Ind.  App.  220 615 

Western  Union  Telegraph  Co.  v.  Apple,  28  S.  W.  (Tex.  Civ.  App.) 

1022    _ 544 

Western  Union  Telegraph  Co.  v.  City  of  Omaha,  73  Neb.  527  _—  428 

Western  Union  Telegraph  Co.  v.  Ferguson,  157  Ind.  37 333 

Westlake  v.  Anderson,  33  N.  Dak.  326 842 

Weston  V.  Ryan,  70  Neb.  211  .._ - 408 

Whedon  v.  Lancaster  County,  76  Neb.  761 430 

Wheeler  v.  Standard  Accident  Ins.  Co.,  104  Neb.  219  _ 657 

White  Auto  Co.  v.  Collins,  136  Ark.  81 374 

Whitehead  &  Stokes  v.  Wilmington  &  W.  R.  Co.,  87  N.  Car.  255—  334 

Whitney  v.  Town  of  Ticonderoga.  127  N.  Y.  40  _ l93 

Widdecombe  v.  Chiles,  173   Mo.   195   91 

Wilder  v.  Millard,  93  Neb.  595 __ 722 

Wilkins  V.   Redding,  70   Neb.   182   _ 352 

Williams  v.   Blizzard,  176  N.  Car.  146 _ _ _—  686 

Williams  v.  Hodges,  IBl  N.  Car.  300  _ 334 

Williams  v.  Igel,  116  N.  Y.  Supp.  778 —  266 

Williams  v.  Miles,  63  Neb.  851 _ 310 

Williams  v.  San  Francisco  &  N.  W.  R.  Co.,  6  Cal.  App.  715 796 

Williamsburg  City  Fire  Ins.  Co.  v.  Cary,  83  111  453 616 

Wilson  V.  Carnley,  1  K.  B.  1908  (Eng.)  729  _ _.  266 

Winne   v.   Winne,    166    N.    Y.    263    757 

Wishcaless  v.  Hammond,  Standish  &  Co.,  201  Mich.  192 640 

Witte   V.    Gilbert,    10    Neb.    539    748 

Wolfe  V.  Shelley,  1  Coke,  93b 680 

Wood  V.   Graves,   144   Mass.  365   542 

Woodenware  Co.  v.  United  States,  106  U.  S.  432 488 

Woodford  v.  Glass,  168  la.  299 686 

Woodruff  V.  State.  72  Neb.  815   -. 580 

Woodward  v.  Conklin  &  Son,  157  N.  Y.  Supp.  948 401 

Yazoo  &  M.  V.  R.  Co.  v.  Keystone  Lumber  Co.,  90  Miss.  391 330 

Young  V.  Lane,  43  Neb.  812 430 

Zancanella  v.  Omaha  &  C.  B.  Street  R.  Co.,  93  Neb.  774  _-.208,  700,  791 

Zantow  V.  Old  Line  Accident  Ins.  Co..  103  Neb.  685 655 

Zimmerman   v.    Makepeace,    152    Ind.    199   23 

Ziska  V.   20  Okla.   634   250 

Zucarro  v.  State,  L.  R.  A.  1918B   (Tex.  Cr.  Rep.)   361  211 

Zwictusch  V.  Village  of  East  Milwaukee,  161  Wis.  519 802 


STATUTES  AND  CONSTITUTIONAL 

PROVISIONS  CITED  AND 

CONSTRUED 


NEBRASKA 
Constitution 


Page 

Art.    I,    sec.   6  42,   205,  338 

Art.    I,    sec.   21   _ - - 319 

Art.    Ill,    sec.    1 - 288 

Art.     Ill,    sec.    iD    - 273 

Art.   Ill,  sec.  11 170,  290,  839 

Art.    Ill,    sec.    15 - 409 

Art.   VI,  sec.  2 281 

Art.    VIII,   sec.   5 42,  319 

Art.,  IX,   sec.  1   — 42,  402,   406,  427 

Art.   IX,  sec.  5 405,  428 

Art.    Xlb,   sec.   4   .v- 139 

Session  Laws 

1895 

Ch.    69,    sec.    58    137 

1897 

Ch.   47,    sec.   1 - 505 

Ch.   47,   sec.  8  .- -  512 

1907 

Ch.    49    ^ -i-1 108 

1913 

Ch.     7     - 546 

Ch.  159 - 279 

Ch.  159,  sec.  5 - 289 

1915 

Ch    22 - 529 

Ch.   109,   sec.   1 - 429 

Ch.    164    709 

Ch.    247    251,  826 

(Ixv) 


Ixvi  STATUTES,  ETC.,  CITET)  ^       flO*  Neb. 

1917 

Ch.  10,  sec.  1 !- 846 

Ch.  68  : 578 

Ch.  85,  sec.  5  261 

Ch.  85,  sec  6 517 

Ch.  85,  sec.  9^  —  662 

Ch.  85,  sec.  12 213 

Ch.  85,  sees.  13,  20,  29 — _  218 

Ch.  85,  sec.  15 - 707 

Ch.  85,  sec.  16 211 

Ch.  85,  sec.  21 516 

Ch.  85,  sec.  23 518,  639 

Ch.  140 284 

Ch.  187  222 

Ch.  187,  sees.  2,  3,  44 394 

Ch.  187,  sec.  11  __ 9,  392 

Ch.  187,  sees.  28-32 376 

Ch.  187,  sec.  33 .- 44 

Ch.  187,  sec.  35 42 

Ch.  1S7,  sec.  42  -_ 370 

Ch.  187,  sec.  55  ^04 

Ch.  201,  sec.  3 I -..-  170 

Ch.  234  _ 51 

Ch.  234,  sec.  1 ; 63 

Ch.  234,  sec.  2 ,.. 54 

1918 

ExTBA  Session 
Ch.  5  85 

1919 

Ch.  26  - 427 

Ch.  46  _ ' — — 160 

Ch.  53  - - 495 

Ch.  67,  sec.  1,  subd.  2 1 429 

Ch.  86  - 273,  2^79 

Ch.  91,  sec.  4 662 

Ch.  91,  sec.  5 707 

Ch.  103,  sec.  2 - 832 

Ch.  109,  sec.  2  369 

Ch.  155  98 

Ch.  203  831. 

Chs.  248,  250 99 

Ch.  249  - 93 

Ch.  259  791 


104  Neb.]  STATUTES,  ETC.,  CITED.  Ixvii 

Ahnotatbd  Statutes 

1893 
Sec.  5264 718 

Revised  Statxttes 

1913 

Sec  272 302 

Sees.    357-384   378 

Sees.  486,  665-586 846 

See.    534    380 

Sees.  549,  577,  586 50 

Sees.   668,   2423   843 

Sees.  577,  2956,  2960 139 

Sees.  796-811   797 

See.    8Q6    803 

Sees.   954,   6300  * 406 

See.  965 739 

Sees.   967,   2737,   2738 741 

See.  1104 742 

Sees.  1117,  1180,  2427,  2428 439 

Sees.  1244-1264,  9263,  9264  ^ 591 

See,  1265  562,  564,  662 

See.  1266  J 13 

See.  1269 564 

Sees.  1303,  7655  157 

See.  1311  116 

See.  1390  153 

Sees.  1567,  1569  123 

Sec.  2134  554 

Sees.  2156,  2160,  2162 552 

See.    2157    551 

Sees.  2335,  2337  273 

See..  2336  275 

See.  2339 278 

See.  2340 277 

See.  2626  718 

Sees.  2721,  7898 227 

See.  2726  . 266 

See.  2735 269 

Sees.  2856,  2857,  7564 366 

See.  2971  427 

See.  3079 240 

Sec.  3092  652 


Izyffi  STATUTES,  ETC.,  CITED.  [104  Neb. 

Sec.  3208  831 

3cc.  3212  . 832 

Sec.  3240 221 

Sec.  3446  138 

Sec.  3597 - 825 

Sees.  3642,  3687  - 516 

Sees.  3642-3689  398 

Sees.  3643,  3666  - 517 

Sees.  3656,  4171,  4208,  5300 261 

Sec.  3666  - 661 

Sec.  3677  1 213 

Sees.  3678,  3680  _  707 

Sec.  3681 _. 211 

Sec.  3693  — 518,  637 

Sec.  3840  — 124 

Sec.  3888 - 173 

Sec.  4343 _ 498 

Sees.  4414,  5298  548 

Sec.  4583 _ 449 

Sec.  6090 — - ^—  765 

Sec.  6131 191 

Sec.  5194  190 

Sec.  6267  — — - 495 

Sees.  6159,  6160,  6162  ._ 319 

Sees.  6159-6164  320 

Sees.  6191,  6192 - 688 

Sec.  6195  417,  678 

Sec.  6300 429 

Sees.  6335-6337  .- 403 

Sec.  7472  456 

Sec.  7642  706 

Sec.  7654 151 

Sec.  7664  234 

Sec.  7713 ; 146,  592 

Sees.  7843,  7844 338 

Sec.  7880 ^ 1 

Sec.  7892 255.  699 

Sec.  7894  105,  574 

Sec.  7960 169 

Sec  8186  284,  599 

Sec.  8189 : 230 

Sees.  8207,  8215 21 

Sec.  8457 - 3 

Sec.  8579 66 

Sec.  8581  5 

Sec.  8768  262 

Sec  8802 ^ ^.     51 


104  Neb.]  STATUTES,  ETC.,  CITED.  Ixix 

Sec  8833   1 235 

Sec.   8845   -^ 796 

Sec.  8938   651 

Sec.    9068    , 356 

Sees.  9098,  9213 744 

Sec  9114   56 

Set    9130    -. 360,  781 

Sec    9255    321 

UNITED  STATES 

Ck>NSTITUTION 

Amendment  XIV  ... . . 94 

Compiled  Statutes 

Vol.  8»  sec.  8604a,  p.  8603  166 

VoL  8,  sec  8659,  p.  9423 256 

Statutes  at  Labge 

Vol.  28,  ch.  119,  sec.  4,  p.  97 507 

Vol.  35,  ch.  149,  p.  65 ^ 346 

Vol.  37,  ch.  181,  p.  138 367 

VoL  37,  ch.  181,  sec  8,  p.  138 422 


104  N^.— H 


CASES  DETERMINED 


IN  THB 


SUPREME    COURT    OF    NEBRASKA 

SEPTEMBER  TERM,  1919. 


Bee  Pubushing  Company  v.  State  of  Nebraska. 
Victor  Rosewater  v.  State  of  Nebraska. 

Filed  Decembeb  15,  1919.  Nos.  21314,  21316. 

Error  to  the  district  court  for  Douglas  county:  Wil- 
liam A.  Rbdick,  Judge.  Ruling  on  Stipulation.  Stipulation 
allowed  in  part. 

Rosewater,  Cotner  (&  Peasinger  and  W.  J.  Connelly  for 
plaintiff  in  error. 

Clarence  A,  Davis,  Attorney  General,  and  A.  V.  Shot- 
well,  contra. 

Per  Curiam. 

A  stipulation  of  the  parties  has  been  filed  in  Bee  Pub- 
lishing Co.  V-  State  (No.  21ol4),  and  also  in  Roseicater  v. 
State  (No.  21315),  that  the  bill  of  exceptions  settled  in 
one  of  these  cases  may  \ie  filed  and  used  by  this  court  in 
the  determination  of  both  cases,  and  we  are  asked  to  make 
an  order  to  that  effect. 

The  bill  of  exceptions  must  be  settled  in  the  district 
court  under  section  7880,  Rev.  St.  1913,  and  **must  bo 
signed  by  the  judge  with  his  certificate  to  the  effect  that 
the  same  is  allowed. ' '  The  parties  cannot  stipulate  as  to 
the  rulings  of  the  trial  court  and  then  predicate  error 
thereon.  Those  rulings  can  only  be  shown  by  the  record, 
and,  if  they  relate  to  the  evidence,  the  evidence  and  the 
ruling  complained  of  must  be  presented  to  the  trial  court 

(1) 
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and  certified  to  by  him,  or  by  the  clerk  in  certain'  cases 
where  the  judge  cannot  act.  This  has  been  frequently 
decided  by  this  court.  Murphy  v.  Warren  <&  Co.,  55  Neb. 
220.  In  that  case  the  law  is  stated  in  the  syllabus :  * '  Sole- 
ly by  stipulation,  a  bill  of  exceptions  in  one  case  cannot 
be  made  a  part  of  the  record  of  another  case,  even  though 
the  two  cases  be  between  the  same  parties."  The  certi- 
fied record  of  the  trial  in  each  case  must  be  file^  in  this 
court.    That  is  jurisdictional. 

It  follows  that  a  bill  of  exceptions  allowed  by  the  trial 
judge  in  one  case  cannot  be  received  as  the  bill  of 
exceptions  in  another  case,  unless  it  is  also  duly  certified 
by  the  trial  judge  as  such. 

The  stipulation  that  the  two  cases  **be  consolidated 
for  hearing  in  the  supreme  court,  and  that  said  causes 
be  heard  in  said  court  as  one  case"  and  that  ** briefs  filed 
by  counsel  on  behalf  of  either  party  shall  be  made  ap- 
plicable to  and  include  both  cases,  and  separate  briefs 
need  not  be  filed  in  each  case, ' '  is  sustained,  and  the  two 
cases  may  be  presented  accordingly. 

Stipulation  allowed  in  part. 


Habry  E.  Lemer  et  al.,  appellees,  v.  Steve  Hunyak  bt 

al.,  appellants. 

Filed  December  15,  1949.     No.  20664. 

1.  Beplevin:  Appeal:  Trial  de  Novo.  An  action  of  replevin  is  in  part 
a  proceeding  in  rem,  and  an  appeal  from  an  inferior  court  having 
jurisdiction  of  the  subject-matter  authorizes  the  district  court  to 
try  the  case  de  novo  as  if  it  had  been  originaHy  instituted  in  that 
court. 

2.   :  :  Dismissal.    Plaintiff  in  a  replevin  suit  prosecuted 

an  appeal  from  a  Judgment  rendered  against  him  in  the  county 
court,  and  procured  an  order  from  the  district  court  taking  the  prop- 
erty from  defendant,  in  whose  possession  it  was  when  the  appeal 
was  lodged,  and  delivering  it  to  plaintiff.  After  thus  bringing  him- 
self and  the  property  within  the  Jurisdiction  of  the  district  court, 
it  was  error  to  permit  him  to  dismiss  his  appeal  and  deny  defend- 
ant an  opportunity  to  have  the  issues  tried  in  that  court. 
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Appeal  from  the  district  court  for  Douglas  county: 
Lee  S.  Estelle,  Judge.    Reversed. 

Piatti  dk  Wear,  John  F.  Moriarty  and  Bernard  Mc- 
Neny,  for  appellants. 

Smith,  Schall  <6  Howell,  contra. 

MOBRISSEY,  C.  J. 

Plaintiff  Lemer  brought  replevin  against  defendants 
for  some  hogs  and  other  personalty  and  obtained  pos- 
session of  the  property  under  his  writ.  On  trial,  the 
county  court  found  in  favor  of  defendants,  and  gave 
judgment  against  Lemer  ^and  one  Pollack,  who  had  inter- 
vened, for  a  return  of  the  property  or  a  recovery  of  its 
value  fixed  at  $1,000.  On  the  tenth  day  after  the  entry  of 
the  judgment,  defendants  had  execution  issued  and  were 
restored  to  possession  of  the  hogs.  On  the  same  day, 
presumably  after  this  restitution.  Pollack  filed  an  appeal 
bond,  and  a  few  days  later  procured  a  mandatory  in- 
junction from  the  district  court  annulling  the  execution 
issued  by  the  county  court  and  effecting  a  retaking  of  the 
property.  Six  weeks  thereafter,  defendants  moved  to 
require  the  filing  of  a  petition  under  the  appeal.  No 
petition  was  filed,  but  more  than  four  months  later 
Pollack  and  Lemer  entered  a  dismissal  of  the  appeal, 
which  the  district  court  allowed.  From  the  order  allow- 
ing this  dismissal,  defendants  appeal. 

The  question  is  whether  a  party  who  has  obtained  pos- 
session of  personalty  under  a  writ  of  replevin  and,  after 
failing  to  establish  his  right  in  the  county  court,  has 
appealed  to  the  district  court  may,*  as  a  matter  of  right, 
in  all  cases,  dismiss  his  appeal  so  as  to  prevent  a  trial  of 
the  issues  in  that  court. 

Plaintiff  and  intervener  rely  upon  section  845^,  Rev. 
Sfe  1913,  and  the  rule  in  Eden  Musee  Co.  v.  Yoke,  37  Neb. 
452,  that  **a  party  appealing  from  a  judgment  of  a 
justice  of  the  peace  to  the  district  court  may  dismiss  his 
appeal,  without  the  consent  of  the  appellee,  at  any  time 
before  the  cause  is  submitted  to  the  court  or  jury.*'    De- 
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f  endants  contend  that  this  rule  is  inapplicable  to  actions 
of  replevin;  that,  where  the  district  court  has  obtained 
jurisdiction  over  the  property  and  over  the  parties,  it 
should  retain  the  cause  so  as  to  do  complete  justice 
between  the  parties ;  that  in  this  case  a  dismissal  should 
not  have  been  allowed  without  giving  defendants  an  op- 
portunity to  show  the  value  of  the  property  in  the  dis- 
trict court. 

An  action  of  replevin  is  in  part  a  proceeding  in  rem, 
and  an  appeal  from  an  inferior  court  having  jurisdiction 
of  the  subject-matter  authorizes  the  district  court  to  try 
the  case  de  novo  as  if  it  had  been  originally  instituted 
in  that  court.  Bates  £  Co.  v.  Stanley,  51  Neb.  252,  259. 
Not  only  does  it  have  the  authority,  but  it  is  the  duty  of 
the  district  court  to  decide  the  case  so  as  to  do  complete 
justice  between  the  parties,  even  to  allowing  defendant 
to  recover  for  an  increase  in  the  value  of  the  property 
pending  the  appeal.    Beck  v.  Smith,  12  Neb.  389. 

Where  the  plaintiff  prosecutes  an  appeal  from  the 
judgment  rendered  against  him  in  the  county  court,  and 
by  means  of  the  appeal  is  enabled  to  repossess  himself 
of  the  property,  he  cannot  be  allowed  to  escape  the  force 
and  operation  of  these  rules  by  an  arbitrary  dismissal 
of  the  appeal.  It  is  the  duty  of  the  court,  before  allowing 
a  dismissal  of  the  appeal,  to  give  defendant  an  oppor- 
tunity to  establish  his  right  to  the  property  in  that 
court,  and,  in  case  it  cannot  be  had,  to  a  money  judgment 
for  its  value. 

Plaintiff  contends  that  the  effect  of  this  rule  will  be 
to  give  defendant  the  advantage  of  overthrowing  a  judg- 
ment from  which  he  has  not  appealed.  Perhaps  so.  But 
we  fail  to  see  how  such  proceeding  can  result  in  any 
injustice  to  plaintiff.  If  he  has  disposed  of  the  property, 
no  possibility  should  be  left  him  to  profit  by  the  con- 
version, and,  if  he  has  not  disposed  of  it,  he  is  in  a  posi- 
tion to  protect  himself  by  a  return  of  the  property. 

The  judgment  is  reversed  and  the  cause  remanded, 

Bevebsed. 
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Letton  and  Cornish,  JJ.,  dissenting. 

Being  of  the  opinion  that  an  appeal  in  a  replevin  ease 
is  governed  by  the  same  rules  as  other  appeals,  and  that 
if  the  defendant  was  not  satisfied  with  the  judgment  in 
the  lower  court,  and  desired  a  review,  he  should  have 
taken  a  cross-appeal,  we  dissent  from  the  conclusion 
reached. 


John  Eobebt  Francis  v.  State  of  Nebraska. 

Filed  December  16,  1919.    No.  21004. 

1.  Iiidictment  and  Information:  Variance.  An  Immaterial  Tarianco 
between  the  complaint  on  which  defendant  was  given  a  preliminary 
hearing  and  the  information  filed  is  not  sufficient  basis  for  a  motion 
to  quash  the  information. 

2.  Homicide:  Murder  in  First  Degree.     Where  a  party »  discovered 

in  the  act  of  burglarizing  a  building,  attempts  to  escape,  and,  in 

furtherance  of  such  attempt,  shoots  and  kills  another,  such  killing 

may  constitute  murder  in  the  first  degree  under  section  8581,  Rev. 

St.  1&13,  arJiough  the  killing  may  not  occur  at  the  site  of  the  bur- 
glary. 

3.  CMminal  Law:  Instructions.  Instruction  No.  12,  when  read  in 
connection  with  the  other  instructions  given,  held  free  from  error. 

4.    :  .     A  judgment  of  conviction  will  not  be  set  aside 

merely  for  the  giving  of  an  instruction  which,  because  of  apparent 
errors  in  phraseology,  is  rendered  meaningless,  when  the  other  in- 
structions given  constitute  a  clear  and  correct  exposition  of  the 
law  applicable  to  the  case,  and  no  prejudice  to  defendant  appears. 

5.  Homicide:  Premeditation.  No  special  period  of  time  for  pro- 
meditation  and  deliberation  is  required  in  order  to  constitute  the 

* 

unlawful  taking  of  human  life  murder  in  the  first  degree. 

o.    iESvidbncb:    Sufficiency.  Evidence  outlined  in  the  opinion 

held  sufficient  to  sustain  the  verdict. 

Ebbob  to  the  district  court  for  Cedar  county:  Guy  T. 
Gbaves,  Judge.   Affirmed. 

J.  C.  Robinson,  for  plaintiff  in  error. 

Clarence    A.   Davis,   Attorney    General,  George    W. 
Ayres,  J.  B.  Barnes  and  Ralph  P.  Wilson,  contra. 
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From  a  verdict  of  guilty  of  murder  in  the  first  degree 
and  a  sentence  to  imprisonment  in  the  penitentiary  for 
life,  for  the  killing  of  Harold  C.  Crownover,  defendant 
prosecutes  error  to  this  court. 

The  information  is  in  three  counts.  The  first  makes 
the  ordinary  charge  of  murder.  The  second  alleges  that 
the  murder  was  committed  while  defendant  was  engaged 
in  the  perpetration  of,  or  attempt  to  perpetrate,  the 
burglary  of  a  storehouse  owned  by  one  Ankeny,  and  the 
third  is  like  unto  the  second,  except  that  the  storehouse 
alleged  to  have  been  burglarized  was  owned  by  one  Hoile. 

In  the  night  season,  June  14,  1918,  burglars  were  dis- 
covered in  one  of  the  store  buildings  mentioned  in  the 
information,  in  the  city  of  Laurel.  The  city  marshal  and 
other  citizens  were  notified  and  steps  were  taken  to 
apprehend  the  burglars.  The  latter  escaped  from  the 
building,  made  their  way  to  an  automobile  which  they 
had  left  in  the  city  park,  and  drove  rapidly  out 
of  the  city,  pursued  by  the  city  marshal  and  four  citizens 
who  had  undertaken  to  assist  in  effecting  a  capture  of 
the  burglars.  After  the  burglars  had  driven  something 
less  than  a  mile,  closely  followed  by  the  car  in  which 
the  marshal  and  his  party  were  riding,  they  turned 
slightly  to  one  side  of  the  road  and  stopped.  The 
pursuers  drove  up  and  stopped  their  car  within  a  few 
feet  of  the  car  occupied  by  the  burglars.  The  marshal 
gave  an  order  to  halt,  whereupon  the  burglars  opened 
fire  on  him  and  his  party.  Harold  C.  Crownover  was 
shot  through  the  head  and  died  almost  instantly.  Dr. 
Sackett,  the  driver  of  the  car,  was  mortally  wounded, 
and  another  member  of  the  party  was  shot  through  the 
arm.  The  burglars  made  their  escape,  for  the  time 
being,  but  were  subsequently  apprehended,  both  being 
found  wounded.  The  evidence  is  amply  suflScient  to  show 
that  defendant  was  one  of  the  party  engaged  in  tli€ 
battle  with  the  marshal. 
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Defendant  filed  a  motion  to  quash,  alleging  that  the 
information  varied  materially  from  the  original  com- 
plaint on  which  preliminary  hearing  was  had.  The 
motion  was  overruled,  and  this  ruling  is  assigned  as 
error.  The  only  change  or  addition  alleged  to  be  made 
in  the  information  consists  of  the  following  words: 
*  *  Him,  the  said  Harold  C.  Crownover. ' '  Defendant  does 
not  undertake  to  show  wherein  the  addition  of  these 
words  worked  to  his  prejudice,  or  changed  in  any  way 
the  substance  of  the  crime  charged.  If  omitted  the  in- 
formation would  still  be  sufficiently  explicit  to  charge 
the  crime.  The  addition  is  wholly  immaterial,  and  the 
ruling  of  the  court  was  not  prejudicial.  y 

Instruction  No.  11,  given  by  the  court  on  its  own 
motion,  is  based  on  the  theory  that  the  shooting  occurred 
while  defendant  was  engaged  in  the  perpetration  of,  or 
attempt  to  perpetrate,  a  burglary.  It  is  argued  that 
this  is  unsupported  by  the  evidence,  because,  it  is  said, 
even  if  it  were  admitted  that  defendant  was  one  of  the 
parties  who  had  burglarized  the  store  buildings,  the 
burglary  was  completed  before  the  shooting  occurred, 
and  defendant  ''had  got  nearly  a  mile  away  from  the 
scene  of  the  burglaries.'*  Defendant  cites  Hay  ward  v, 
StatCy  97  Neb.  9,  and  insists  that  the  crime  of  burglary 
is  complete  whenever  there  is  a  wilful,  malicious,  and 
forcible  entry  of  a  storehouse,  with  intent  to  steal  prop- 
erty of  any  value,  or  to  commit  a  felony.  This  may  be 
true;  such  acts  alone  may  be  sufficient  to  constitute  a 
burglary;  but  it  does  not  follow  that,  if  the  breaking 
and  entering  are  complete  and  the  burglar  then  attempts 
to  make  an  escape  from  the  scene  of  the  crime,  while 
pursued  by  officers  of  the  law,  and,  in  the  furtlierance  of 
his  efforts  to  escape,  shoots  and  kills  another,  such  kill- 
ing is  not  included  in  the  burglary  under  the  provision 
of  section  8581,  Eev.  St.  1913. 

Instruction  No.  12  is  subdivided  and  criticized  as  not  a 
proper  statement  of  the  law  applicable  to  the  second  and 
third  counts  of  the  information.    It  is  argued  that  this 


I 
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instruction  permits  a  conviction  of  murder  in  the  first 
degree  as  a  principal  upon  an  assumed  state  of  facts 
which  would  make  him  guilty  as  an  accessory  only. 
When  thei  charge  is  read  as  a  whole,  the  instruction  is 
not  subject  to  this  construction,  and  the  facts  in  evi- 
dence warrant  a  finding  that  he  was  in  fact  a  principal 
to  the  burglary.  Further  complaint  is  made  of  this 
instruction  because  it  does  not  tell  the  jury  that,  in  order 
to  constitute  murder  in  the  first  degree,  the  killing  must 
have  occurred  while  the  slayer  was  engaged  in  the  per- 
petration, or  attempt  to  perpetrate,  a  burglary.  When 
the  entire  charge  is  read,  these  matters  are,  however, 
sufficiently  covered. 

EiTror  is  predicated  on  the  giving  of  instruction  No. 
25%,  which  reads  as  follows :  *  *  If  the  evidence  fails  to 
establish  bevond  a  reasonable  doubt  that  the  defendant 
Francis  did  not  participate  in  the  burglary,  and  did  not 
consort  with  said  burglars  in  said  offense,  and  if  you  fur- 
ther believe  that  the  defendant  did  not  participate  in  the 
shooting,  then  you  should  find  the  defendant  not  guilty. ' ' 
It  is  apparent  that  the  use  of  the  word  **not"  before  the 
word  *' participate,  * '  and  its  use  again  before  the  word 
** consort,"  are  typographical  errors.  The  instructi9n 
tells  the  jury  that  certain  facts  must  be  proved  by  the  evi- 
dence beyond  a  reasonable  doubt,  and  that,  if  not  so 
proved,  defendant  must  be  found  not  guilty.  It  is  clear 
that  words  are  included  in  the  instruction  which  were 
not  intended  to  be  there,  or  that  wor(is  intended  to  be 
there  are  omitted.  It  does  not  point  out  any  condition 
which  would  warrant  a  verdict  of  guilty.  Other  para- 
graphs of  the  instructions  clearly  and  explicitly  state  the 
law  applicable  to  the  charge  and  the  evidence.  This 
instruction,  even  if  properly  phrased,  would  be  only  a 
repetition  of  the  substance  of  other  paragraphs  properly 
given.  In  the  form  in  which  it  is  found  in  the  trans- 
cript it  is  meaningless  and  could  not  have  been  to  the 
disadvantage  of  defendant. 
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In  the  final  assignment  it  is  claimed  that  the  evi- 
dence is  insuflScient  to  sustain  the  charge  of  murder  in 
the  first  degree,  as  charged  in  the  first  count  of  the  in- 
formation; it  being  argued  that  the  evidence  fails  to 
show  malice,  premeditation,  and  deliberation.  We  have 
already  stated  the  facts  surrounding  the  shooting.  It  is 
conclusively  shown  that,  when  defendant  and  his  com- 
panion were  overtaken  by  the  oflScer  and  his  posse,  they 
had  their  guns  drawn  and  were  ready  to  shoot  upon  the  ar- 
rival of  the  marshal  and  his  aids.  Upon  being  accosted  by 
the  officer,  if  not  even  before  he  spoke,  they  opened  fire, 
discharging  ten  or  twelve  shots  with  deadly  effect.  We 
have  held  that  parties  using  deadly  weapons  intend  the 
natural  and  probable  consequences  of  their  use.  Kirk  v. 
State,  103  Neb.  484.  No  special  period  of  time  for  pre- 
meditation and  deliberation  is  required  in  order  to  con- 
stitute the  unlawful  taking  of  human  life  murder  in  the 
first  degree.  The  record  clearly  shows  that  these  men 
determined  to  effect  an  escape.  Their  employment  of 
deadly  weapons  must  have  been  in  furtherance  of  that 
purpose.  It  cannot  be  doubted  that,  when  they  drove 
their  car  to  one  side  of  the  road,  drew  their  guns,  and 
awaited  the  arrival  of  the  marshal,  they  had  determined 
upon  taking  the  lives  of  their  pursuers. 

The  record  is  free  from  any  error  to  the  prejudice  of 
defendant.  Indeed,  the  jury  tempered  justice  with  mercy 
and  imposed  a  lighter  penalty  than  defendant  might  have 
received  under  the  evidence.    The  judgment  is 

Affirmeb. 
Sedgwick  and  Alqrich,  JJ.,  not  sitting. 


Louis  Hutter  v.  State  of  Nebraska. 

Filed  Decembeb  15,  1919.    No.  21014. 

Intoxicatiiig  laqiiors:  Evidence.  Evidence  reviewed  in  the  opinion  held 
insufficient  to  sustain  a  conviction  under  section  11,  ch.  187,  Laws 
1917. 
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Erbob  to  the  district  court  for  Sarpy  county:  James 
T.  Begley,  Judge.    Reversed. 

A.  E.  Langdon  and  Murphy  &  Winters,  for  plaintiff  in 
error. 

Clarence  A.  Davis,  Attorney  General,  George  W. 
Ayres,  J.  B.  Barnes  and  Ralph  P.  Wilson,  contra. 

MORRISSEY,  C.  J. 

Defendant  was  convicted  in  the  district  court  for 
Sarpy  county  of  having  and  keeping  intoxicating  liquors 
in  a  bam  or  shed  the  same  not  being  his  private 
dwelling-house,  in  violation  of  section  11,  ch.  187,  Laws 
1917. 

The  testimony  shows  that  this  shed  was  18  or  20  feet 
wide,  60  feet  long,  and  opened  on  an  alley  at  the  rear  of 
defendant's  place  of  residence.  On  the  evening  of 
September  15,  1918,  the  building  was  destroyed  by  fire. 
The  members  of  the  local  fire  department,  together  with 
other  citizens,  went  to  the  premises  to  assist  in  fighting 
the  fire.  The  building  was  used  as  a  general  storeroom 
and  garage.  Defendant  had  been  engaged  in  the  meat  busi- 
ness, and  also  in  the  sale  of  macaroni.  A  miscellaneous 
assortment  of  goods  and  chattels,  including  an  auto- 
mobile, a  considerable  quantity  of  macaroni,  macaroni 
sacks,  furniture,  and  stock  food  or  medicine,  were  kept 
in  the  building.  Practically  all  of  this  stuff  was  destroyed 
by  the  fire.  According  to  the  testimony  of  the  witnesses 
for  the  state,  while  they  were  going  through  the  mass 
of  debris  with  a  view  of  extinguishing  the  fire,  they 
came  upon  a  box,  or  case,  containing  numerous  bottles 
filled  with  liquid.  There  is  some  discrepancy  as  to  the 
number  of  bottles ;  one  witness  places  j;he  number  as  low 
as  6,  while  others  estimate  the  number  as  high  as  24. 
All  agree,  however,  that  they  were  of  uniform  size  and 
shape,  and  that  they  were  placed  in  regular  order  in  the 
case,  with  cardboard  between  the  bottles.  The  fire  ap- 
pears to  have  burned  away  the  sfreater  part  of  tlie  case 
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and  to  have  heated  the  bottles  to  such  a  degree  that, 
when  one  of  the  witnesses  undertook  to  pick  one  up  by 
the  neck,  the  bottle  broke.  One  witness  testifies  that 
he  poured  some  of  the  liquid  into  his  hand,  and  that  it 
had  the  odor  of  whiskey.  The  witnesses  who  stood 
around  while  he  was  doing  this  corroborate  his  testi- 
mony. One  of  the  parties,  with  an  iron  bar,  broke  every 
bottle  in  the  case,  permitting  the  liquid  to  flow  out  upon 
the  ground.  The  witnesses  for  the  state  testify  that 
they  saw  these  bottles  broken,  and  that  the  contents  had 
the  odor  of  whiskey.  Defendant  was  not  present,  and 
is  in  no  way  responsible  for  the  destruction  of  the 
bottles.  The  evidence  is  not  clear  as  to  whether  the 
bottles  bore  labels.  One  witness  says  they  did,  but,  if 
so,  the  labels  were  not  read,  and  neither  bottle  nor  label 
was  offered  in  evidence. 

The  cross-examination  of  the  state's  witnesses  shows 
that  they  could  not  tell,  \nth  any  degree  of  certainty, 
the  difference  between  the  odor  of  whiskey,  alcohol, 
*  *  anti-f reeze, ' '  and  kindred  liquids.  Defendant  testified 
that  he  had  quite  a  quantity  of  **anti-freeze"  liquid  in 
the  building,  which  was  intended  for  use  in  automobile 
radiators,  and  we  think  it  may  be  fairly  said  from  the 
record  that  the  odor  of  this  liquid  might  be  mistaken 
for  that  of  whiskey,  especially  when  smelled  in  con- 
nection with  the  mass  of  debris  that  was  then  on  fire. 
It  is  not  disputed  that  defendant  was  a  man  of  good- 
standing  in  the  community.  The  presence  of  the  ''anti- 
freeze" liquid  in  the  building,  the  improbability  of  a 
man  storing  whiskey  where  it  would  be  within  reach  of 
every  passer-by,  together  with  the  good  character  of 
defendant,  and  the  absence  of  even  a  suggestion  in  the 
record  that  he  either  used  or  trafficked  in  intoxicants, 
may  reasonably  raise  a  doubt  as  to  his  guilt. 

In  addition  to  this,  the  record  shows  that  defendant's 
son,  who  was  then  in  the  army,  had  left  some  goods  in 
the  building,  and  the  representative  of  a  packing-house 
also  used  the  building  as  a  storeroom.    Defendant  denied 
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that  he  had  any  liquor,  or  that  he  had  any  knowledge  of 
any  liquor  in  the  shed.  The  witnesses  for  the  prosecution 
who  found  this  case  of  bottles  might  easily  have  preserv- 
ed them,  or  at  least  one  of  them.  They  might  have  read 
the  labels,  if  there  were  labels.  The  contents  of  the 
bottles  was  the  best  evidence  of  what  they  contained  and 
ought  to  have  been  preserved  in  place  of  being  poured 
into  the  debris  and  a  jury  asked  to  convict  upon  mere 
conjecture. 

The  evidence  is  insufficient  to  sustain  the  verdict,  and 
the  judgment  is 

Bevebsed. 

Sedgwick  and  Dean,  JJ.,  not  sitting. 


James  L.  Parker  v.  State  of  Nebraska. 

Filed  December  15,  1919.    No.  21115. 

The  controlling  questions  presented  are  covered  by  the  opinion   in 
Francis  v.  State,  ante^  p.  5. 

Error  to  the  district  court  for  Cedar  county :  Guy  T. 
Graves,  Judge.    Afjfirmed. 

J.  C.  Robinson,  for  plaintiff  in  error. 

Clarence  A.  Davis,  Attorney  General,  George  W.  Ay  res, 
J.  B.  Barnes  and  Ralph  P.  Wilson,  contra. 

Morrissey,  C.  J. 

From  a  verdict  of  guilty  of  murder  in  the  first  degree, 
and  a  sentence  to  imprisonment  in  the  penitentiary  for 
life,  for  the  killing  of  Harold  C.  Crownover,  defendant 
prosecutes  error  to  this  court. 

The  information  is  in  the  same  form  as  the  information 
in  Francis  v.  State,  ante,  p.  5. 

Defendant  was  tlie  companion  of  Francis,  and  the 
evidence  and  instructions  in  the  two  cases  are  substan- 
tially the  same.     The  difference  is  that  instruction  No. 
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25%,  given  in  the  Francis  case,  was  not  given  in  the 
instant  case,  and  that  instruction  No.  10,  given  in  both 
eases,  but  not  criticized  in  the  Francis  case,  is  complain- 
ed of  here.  It  is  argued  that,  under  this  instruction, 
the  jury  were  permitted  to  find  defendant  guilty  of  mur- 
der in  the  first  degree,  though  defendant  intended  to 
kill  some  person  other  than  Crownover,  and  the  killing 
of  Crownover  was  merelv  an  accident.  The  instruction 
is  not  open  to  this  construction  under  the  evidence.  De- 
fendant and  his  companion,  Francis,  were  apprehended 
in  the  commission  of  a  burglary.  They  attempted  to 
escape  and  were  closely  pursued  by  the  city  marshal 
and  four  other  citizens  who  volunteered  to  assist  him 
in  making  an  arrest.  All  parties  were  traveling  in  auto- 
mobiles. Defendant  and  companion  drove  their  car  to 
one  side  of  the  road,  awaited  the  arrival  of  the  other 
car,  and,  when  it  drew  up  and  the  marshal  called  upon 
them  to  surrender,  they  opened  fire  upon  the  party,  kill- 
ing two  and  wounding  a  third.  There  is  nothing  in  this 
conduct  to  suggest  an  accidental  killing.  It  is  clear  that 
the  purpose  was  to  kill  the  entire  party,  if  necessary, 
to  enable  them  to  make  good  their  escape.  In  view  of 
this  situation,  the  instruction  was  not  prejudicially  er- 
roneous. 

In  aU  other  questions,  the  opinion  in  Francis  v.  StatCf 
supra,  is  controlling,  and  the  judgment  is 

Affirmed. 

Sedgwick  and  Aldrich,  JJ.,  not  sitting. 


Horace  E.  Godden  et  al.,  appellees,  v.  William  Long 

ET  AL.,  appellants. 

Filed  December  15,  1919.    No.  21121. 

Descent  and  Distribution:  "Lawful  Issue.''  The  term  "lawful  issue/' 
as  used  In  the  first  subdivision  of  section  1266,  Rev.  St.  1913,  held 
to  mean  descendants  generally,  and  not  merely  children,  and  to 
entitle  the  great-grandchildren  of  an  intestate  to  share  in  the 
inheritance  of  real  estate  according  to  the  rights  of  representation. 
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Appeal  from  the  district  court  for  Lancaster  county: 
Fbedebick  E.  Shepheed,  Judge.    Affirmed. 

Strode  £  Beghtol,  for  appellants. 

Charles  E.  Matson,  contra. 

MORRISSBY,  C.  J. 

This  cause  comes  here  under  rule  14  (94  Neb.  xiii)  of 
this  court,  as  a  case  stated.  There  is  no  disputed  question 
of  fact,  but  a  construction  is  asked  of  the  following 
provision  of  section  1266,  Rev.  St.  1913 : 

'*  Section  1266.  When  any  person  leaving  no  hus- 
band or  wife  surviving  shall  die,  seized  of  any  real 
estate,  or  any  right  thereto,  or  entitled  to  any  interest 
therein  in  fee  simple,  or  for  the  life  of  another  not 
having  lawfully  devised  the  same,  it  shall  descend 
subject  to  his  debts,  in  the  manner  following: 

''First — ^In  equal  shares  to  his  children,  and  to  the 
lawful  issue  of  any  deceased  child  by  the  right  of  rep- 
resentation; and  if  there  be  no  child  of  the  deceased  • 
child  living  at  his  death,  the  estate  shall  descend  to 
all  his  other  lineal  descendants;  and  if  all  said  de- 
scendants are  in  the  same  degree  of  kindred  to  the 
deceased,  they  shall  have  the  estate  equally;  other- 
wise they  shall  take  according  to  the  right  of  represen- 
tation. * ' 

The  immediate  question  is  whether  the  term  '''lawful 
issue, ' '  as  used  in  the  subdivision  quoted,  means  children 
or  lineal  descendants.  Defendants  contend  that  it  means 
children  only,  and  the  great-grandchildren  of  an  in- 
testate, through  a  predeceased  daughter,  cannot  share 
in  the  inheritance  of  real  estate  where  there  are  sur- 
viving children  of  the  intestate.  Plaintiffs  contend  that 
"lawful  issue,"  as  used  in  the  statute,  refers  to  de- 
scendants generally,  and  they,  as  great-grandchildren, 
are  entitled  to  share  in  the  inheritance  of  intestate 's  real 
estate  according  to  the  rights  of  representation.  The 
district  court  entered  judgment  for  plaintiffs. 
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The  term  '4ssue,"  or  ** lawful  issue/'  in  its  primary 
legal  sense,  means  descendants  or  lineal  descendants 
generally,  and  not  merely  children.  3  Words  and  Phrases 
(2d  series)  46;  23  Cyc.  359.  It  is  only  when  it  is  used 
in  a  special  instrument,  whose  context  shows  that  a 
narrower  construction  was  intended,  that  its  meaning 
tvill  be  limited.  Chwatal  v.  Schreiner,  148  N.  Y.  683, 
688.  There  is  no  reasonable  foundation  for  assuming 
that  other  than  the  usual  legal  meaning  was  intended  by 
the  legislature  in  this  statute.  In  fact,  a  reading  of  the 
subdivisions  following  the  one  in  question,  where  the 
term  ''issue"  is  employed,  clearly  indicates  that  the 
legislature  did  not  regard  '*  issue '*  as  synonymous  merely 
with  *' children. ' ' 

The  judgment  of  the  district  court  is 

Affirmed. 

Aldrich,  J.,  not  sitting. 


LiBBiE  E.  Lang,  appellee,  v.  Bosa  Lee  Coil,  appellant. 

Filed  Decembeb  15,  1919.    No.  20572. 

Partition:  Ck>NTRACT:  Constbuction.  A  contract  between  two  heirs. 
by  which  a  conveyance  was  to  be  made  by  A.  of  the  shares  of  aU 
the  heirs  in  certain  lands  except  that  of  B.  to  B.,  and  by  B.  of  her 
share  in  certain  other  tracts  of  the  inherited  land  to  A.  by  warranty 
deed,  does  not  require  a  better  title  to  be  conveyed  than  that  held 
by  their  intestate.  The  covenants  of  warranty  relate  to  the  title 
to  the  shares,  and  not  to  the  title  to  the  land. 

Appeal  from  the  district  court  for  Dawes  county : 
William  H.  Westoveb,  Judge.  Affirmed. 

E.  D.  C rites  and  F.  A.  C rites y  for  appellant. 

J.  E.  Porter,  contra. 

Letton,  J. 

Plaintiff  and  defendant,  Rosa  Lee  Coil,  were  two  of 
the  heirs  to  the  estate  of  one  McLain,  a  nonresident  who 
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died  intestate,  leaving  certain  lands  in  Nebraska.  Plain- 
tiff acquired  by  purchase  from  all  the  other  heirs,  ex- 
cept the  defendant  Coil,  their  entire  interest  and  estate 
in  all  of  the  Nebraska  land.  By  a  written  agreement  be- 
tween plaintiff  and  defendant,  it  was  provided  that  plain- 
tiff and  her  husband  would,  **on  or  before  the  1st  day 
of  March,  A.  D.  1913,  and  as  soon  as  they  shall  obtain 
deeds  in  form  from  the  other  heirs  and  the  widow  of 
said  deceased,  before  that  time;  convey  by  a  good  and 
sufficient  warranty  deed  all  of  said  shares,  including  their 
own,  to  the  said  Rosa  Lee  Coil  in  and  to  the  following 
described  land."  (Here  follows  legal  description.)  In 
consideration  of  said  grant,  the  said  Bosa  Lee  Coil  and 
her  husband  agreed  that  they  would  on  the  1st  day  of 
March,  1913,  pay  to  Libbie  E.  Lang  the  sum  of  $3,200 
in  cash,  and  would  execute  and  deliver  to  her  *'a  good 
and  sufficient  warranty  deed  of  the  undivided  share  and 
portion  of  the  said  Bosa  Lee  Coil  as  an  heir  at  law  of 
said  deceased  in  and  to  the  following  described  land 
belonging  to  said  deceased  at  the  time  of  his  death,  to 
wit:  (Description  follows.)  The  delivery  of  said  deed 
and  the  payment  of  said  money  to  be  concurrent  with 
the  delivery  of  the  deed  hereinbefore  stipulated  for  by 
the  said  Libbie  E.  Lang  and  husband,  both  of  said  deeds 
to  carry  a  good  and  indefeasible  title  to  the  shares  of 
said  parties  in  and  to  the  lands  and  interests  therein 
purported  to  be  conveyed." 

The  petition  alleges  that,  shortly  after  plaintiff  se- 
cured the  deeds  from  the  other  heirs  mentioned,  she 
tendered  her  warranty  deed  to  Rosa  Lee  Coil  to  the 
property  agreed  to  be  conveyed  to  her,  but  she  refused 
to  accept  it,  claiming  that  there  was  some  defect  in  the 
title;  that  plaintiff  remedied  the  defects  suggested,  and 
again  tendered  the  warranty  deed  and  demanded  com- 
pliance with  the  contract,  but  defendants  still  refuse  to 
accept  the  deed  or  pay  the  consideration.  The  answer 
pleads  that  defendants  have  kept  the  covenants  and  con- 
ditions of  the  contract;  that  the  parties  bave  each  enter- 
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ed  into  possession  of  the  lands  to  be  received  by  them; 
that  plaintiff  contracted  that  the  title  to  the  land  to  be 
conveyed  to  defendants  should  be  a  good  and  indefeasi- 
ble one ;  that  it  was  known  and  understood  that  the  titles 
were  defective,  and  that  it  would  be  necessary  for  plain- 
tiff to  quiet  the  title  to  some  of  the  lands ;  that  plaintiff 
at  the  time  she  tendered  the  deed  did  not  have,  and 
does  not  now  have,  a  good  and  indefeasible  title  to  the 
land,  or  any  part  thereof;  that  administration  was  taken 
out  on  the  estate  of  McLain,  but  has  never  been  com- 
pleted; that  the  title  of  the  plaintiff  and  the  heirs  at 
law  is  subject  to  the  debts  of  the  deceased;  that  there 
exists  unpaid  claims  in  the  sum  of  $250  and  more,  but 
no  decree  of  heirship  has  ever  been  entered;  and  also 
alleging  other  flaws  in  the  titles;  that  defendants  are, 
and  always  have  been  willing  **to  receive  said  convey- 
ances and  to  pay  said  moneys  upon  being  tendered  good 
and  sufficient  warranty  deeds  conveying  a  good  and  in- 
defeasible title  of  record  in  said  lands/' 

The  reply  denies  every  allegation  of  new  matter  in 
the  answer.  A  supplemental  petition  pleads  the  settle- 
ment of  the  McLain  estate,  and  an  order  of  distribution 
to  the  heirs  made  on  October  15,  19 Iv.  The  court  found 
upon  the  pleadings  for  the  plaintiff,  rendered  judgment 
accordingly,  and  defendant  appeals. 

The  question  presented  is,  whether  the  contract  re- 
quires that  a  perfect  title  to  the  lands  be  conveyed  by 
plaintiff.  Defendant  argues  that,  in  the  absence  of  an 
express-  provision  indicating  the  character  of  the  title 
provided  for  by  a  contract  of  sale  of  real  property, 
the  implication  is  that  a  good  and  marketable  title  in 
fee  simple  is  intended,  and  that  the  contracts  required 
that  **a  good  and  indefeasible!  title"  be  conveyed  by 
*'good  and  sufficient  warranty  deeds."  Plaintiff  in- 
sists that  the  contract  was  not  to  convey  a  good  and  in- 
defeasible title  to  the  lands  by  warranty  deed,  but  it  was 
to  convey  a  good  and  sufficient  title  to  the  respective 
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shares  of  the  parties  in  the  lands  in  Nebraska  belonging 
to  the  McLain  estate,  and  that  defendant  is  only  entitled 
to  title  such  as  the  heirs  inherited. 

We  believe  the  latter  to  be  the  proper  construction  of 
the  contract.  These  heirs  were  undertaking  to  partition 
the  lands  by  agreement.  Plaintiff  only  agreed  to  convey 
the  shares  obtained  from  other  heirs,  together  with  her 
own,  to  the  defendant,  and  defendant  only  agreed  to 
convey  her  share  to  plaintiff.  The  contract  provides: 
'*B6th  of  said  deeds  to  carry  a  good  and  indefeasible 
title  to  the  shares  of  said  parties  in  and  to  the  lands 
therein  purported  to  be  conveyed.^'  The  obligation  rests 
alike  on  each  of  the  parties. 

In  our  opinion  the  deed  tendered  more  than  fulfils  the 
the  obligations  of  the  contract.  We  find  no  error  in 
the  judgment  of  the  district  court. 

Affirmed. 

Sedgwick  and  Aldrich,  JJ.,  not  sitting. 


Andrew  A.  Carlson  et  al.,  appellants,  v.  James  A.  Ray 

ET   AL.,   appellees. 
Filed  December  15,  1919.    No.  20676. 

1.  Justices  of  the  Pe^^e:  Judgment:  Vacation.  Justices  of  the  peace 
and  county  courts  exercising  the  jurisdiction  of  justices  of  the 
peace  have  no  equity  power  to  vacate  a  judgment  after  the  time 
to  appeal  therefrom  has  expired. 

2.  : : .    The  statutory  power  to  vacate  a  fraudulent 

judgment  procured  at  a  former  term  of  court  hy  the  prevailing 
party  does  '^ot  extend  to  a  justice  of  the  peace  or  to  a  county 
court  exercising  the  Jurisdiction  of  a  justice  of  the  peace. 

3.  :  :  Fraud:  Injunction.    Where  plaintiff  in  an  action 

before  a  justice  of  the  peace  procures  by  fraud  and  perjury  an  un- 
conscionable judgment,  prevents  an  appeal  therefrom  by  the  same 
methods,  and  attempts  to  enforce  the  fraudulent  judgment  in  an- 
other county  by  means  of  a  transcript  and  an  execution,  the  dis- 
trict court  In  which  the  transcript  is  filed  may,  on  a  proper  pe- 
tition in  equity,  enjoin  the  judgment  creditor  and  tho  sheriff  from 
proceeding  under  the  execution. 
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Appeal,  from  the  district  court  for  Dawes  county: 
WiLUAM  H.  Westoveb,  Judge.    Reversed. 

J.  E.  Porter,  for  appellants. 

E.  D.  Crites  and  F.  A,  Crites,  contra. 

BosE,  J. 

This  suit  was  conunenced  in  the  district  court  for 
Dawes  county  to  prevent  the  execution  of  a  judgment 
which  the  county  court  of  Fillmore  county,  exercising 
the  jurisdiction  of  a  justice  of  the  peace,  had  rendered 
against  plaintiffs  for  $179.93  on  a  promissory  note.  A 
transcript  of  the  judgment  had  been  filed  in  the  ofiBce 
of  the  clerk  of  the  district  court  for  Dawes  county  and 
collection  is  attempted  by  means  of  an  execution  in  the 
hands  of  the  sheriff  of  Dawes  county.  The  trial  court 
sustained  a  demurrer  to  the  petition  and  dismissed  the 
suit  in  equity.    Plaintiffs  have  appealed. 

The  question  presented  by  the  appeal  is  the  sufficiency 
of  the  petition.  Plaintiffs  herein  are  the  signers  of  the 
note  and  reside  in  Dawes  county.  C.  W.  Buckley,  James 
A.  Bay  and  Vet  Canfield  are  defendants,  Buckley  is 
named  in  the  note  as  payee  and  resides  in  York.  Ray 
clain^s  to  be  assignee  of  Buckley,  is  the  judgment  creditor 
and  resides  in  Fillmore  county.  Canfield  is  the  sheriff 
of  Dawes  county  and  the  execution  is  in  his  hands. 

For  the  purpose  of  testing  the  demurrer  the  wrongs 
of  which  plaintiffs  complain  onay  be  outlined  as  follows : 
Buckley  operated  what  he  termed  the  **York  Business 
College  and  Normal  School."  By  means  of  an  agent 
employing  false  representations,  alluring  promises  and 
other  forms  of  deceit  Buckley  enticed  Mary  Carlson,  one 
of  the  plaintiffs  herein,  a  minor,  into  promising  to  attend 
the  school  named  and  into  signing  the  note  in  controversy 
for  tuition.  In  like  manner  the  child's  parents,  who  are 
the  other  plaintiffs  herein,  were  induced  to  consent  to 
their  daughter's  becoming  a  pupil  of  Buckley.  Intend- 
ing only  to  commit  such  consent  to  writing  they  were 
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tricked  into  signing  the  note.  Plaintiffs  advanced  $17 
on  tuition.  The  minor  child  became  a  pupil  of  Buckley, 
remained  in  York  a  short  time  and  withdrew  without 
benefit  to  herself  after  Buckley  had  violated  his  duties 
and  broken  his  promises.  Afterward  Buckley  corruptly 
entered  into  a  conspiracy  with  Ray  to  procure  a  judg- 
ment against  plaintiffs  by  fraud  and  perjury.  In  further- 
ance thereof  Buckley  left  his  residence  in  York,  went 
into  Fillmore  county  and  was  there  served  with  a  sum- 
mons in  an  action  wherein  he  was  ostensiblv  made  a  de- 
f endant  for  the  fraudulent  purpose  of  procuring  from  the 
county  court  of  Fillmore  county  a  summons  which  was 
served  on  plaintiffs  here  in  Dawes  county.  In  the  action  on 
the  note  plaintiffs  herein  were  the  only  real  defendants. 
They  were  thus  summoned  to  appear  in  a  forum  far  re- 
moved from  their  residence,  where  the  cost  of  a  defense 
would  exceed  the  amount  for  which  the  action  was 
brought.  By  special  appearance  they  objected  to  the 
jurisdiction  of  the  county  court  of  Fillmore  county  and 
the  objection  was  sustained.  Later,  in  the  same  case, 
they  were  again  served  with  summons  in  Dawes  county 
and  again  objected  to  the  jurisdiction  of  the  county  court 
of  Fillmore  county  but  that  court  was  induced  by  the 
fraud  and  perjury  of  the  conspirators  to^  entertain  juris- 
diction and  to  enter  judgment  against  plaintiffs.  Answers 
in  the  county  court  of  Fillmore  county,  pleading  fraud 
as  a  defense  to  the  note,  are  made  a  part  of  the  petition 
in  equity.  Plaintiffs  were  taken  by  surprise  as  a  re- 
sult of  the  conspiracy  and  perjury,  and  not  being  pres- 
ent in  Fillmore  county  at  the  time,  not  being  acquainted 
there,  and  having  no  property  there,  were  unable  to 
procure  or  arrange  for  an  appeal  or  for  a  supersedeas 
wathin  the  time  allowed  by  law.  If  the  allegations  of  the 
petition  in  equity  are  true  the  judgment  of  the  county 
court  of  Fillmore  county  is  iniquitous  and  unconscion- 
able. 

Does  the  petition  in  equity  state  a  cause  of  action!  One 
ground  of  demurrer  is  stated  as  follows : 
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"The  plaintiffs  in  this  case,  as  defendants  in  the  cause 
mentioned  in  the  petition,  having  challenged  the  juris- 
diction of  the  justice  of  the  peace,  and  having  also  enter- 
ed a  general  appearance  by  way  of  answer  and  plea  in 
said  cause,  and  having  suffered  adverse  judgment,  and 
having  failed  to  appeal  from  said  adverse  judgment, 
are  bound  thereby,  and  the  same  has  become  res  judicata, 
and  may  not  be  assailed  in  these  proceedings  by  collat- 
eral attack  or  otherwise. ' ' 

To  justify  the  sustaining  of  the  demurrer  defendants 
herein  insist  that  plaintiffs  in  equity  filed  answers  in 
the  original  action,  pleaded  to  the  merits  therein,  and 
thus  submitted  their  defense  to  the  county  court  of  Fill- 
more county ;  that  judgment  was  rendered  against  them ; 
that  plaintiffs  in  equity  had  adequate  remedies  at  law 
by  application  to  the  court  of  original  jurisdiction  and 
by  appeal;  and  that  therefore  relief  in  equity  is  not 
grantable  under  the  petition  herein. 

The  first  of  the  remedies  suggested  is  unavailing. 
Justices  of  the  peace  and  county  courts  exercising  the 
jurisdiction  of  justices  of  the  peace  have  no  equity  power 
to  vacate  a  judgment  after  the  time  to  appeal  therefrom 
has  expired.  The  statutory  i)ower  to  vacate  a  fraudu- 
lent judgment  procured  at  a  former  term  of  court  by 
the  prevailing  party  does  not  extend  to  a  justice  of  the 
peace  or  to  a  county  court  exercising  the  jurisdiction  of 
a  justice  of  the  peace.  Rev.  St.  1913,  sees.  8207,  8215; 
Cadwallader  v.  McClay,  37  Neb.  359.  Conceding  the 
allegations  of  the  petition  in  equity  to  be  true,  it  is  clear, 
however,  that  the  fraudulent  judgment  of  the  county 
court  of  Fillmore  county  could  be  canceled  by  a  proper 
exercise  of  the  equity  powers  of  the  district  court  for 
that  county.  Cadwallader  v.  McClay,  37  Neb.  359.  The 
.<?erious  question  then  is  the  authority  of  the  district  court 
for  Dawes  county,  as  a  court  of  equity,  to  enjoin  proceed- 
ings under  the  execution  issued  on  the  transcribed  judg- 
ment. The  general  rule  is  that  the  application  for  such 
an  injunction  should  be  made  in  the  venue  of  the  court 
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of  original  jurisdiction.  17  Cyc.  1185.  This  rule  has 
a  substantial  foundation  in  justice  and  reason.  Conflict 
in  the  jurisdiction  of  courts  of  equal  rank  can  only  be 
avoided  by  the  application  of  such  a  rule.  The  judg- 
ments of  the  courts  in  the  venue  of  original  jurisdiction 
and  of  the  appellate  courts,  except  for  the  purposes  of 
liens  and  executions,  are  beyond  the  reach  of  the  process 
or  judgment  of  other  courts.  The  power  of  courts  of 
original  jurisdiction  over  their  own  judgments  and  proc- 
esses is  not  changed  by  the  transcribing  of  the  judg- 
ments to  other  forums.  Transcripts,  when  filed  else- 
where, serve  the  purposes  of  liens  and  executions  only. 
Except  as  thus  affected,  the  original  judgments  and  the 
control  of  the  counts  in  the  venue  of  original  jurisdiction 
remain  unchanged.  The  respective  powers  of  different 
courts  of  equal  rank  in  respect  to  original  and  tran- 
scribed judgments  was  discussed  in  Case  Threshing 
Machine  Co.  v.  Edmisten,  85  Neb.  272,  where  it  was  ob- 
served : 

'^The  jurisdiction  of  the  court  to  which  the  judgment 
is  transferred  is  not  the  same  as  that  of  the  court  render- 
ing the  judgment,  unless  made  so  by  statute.  The  powers 
are  derived  from  different  sources.  The  court  of  orig- 
inal jurisdiction  adjudicates  the  matters  in  controversy 
and  gives  vitality  to  the  obligation  or  liabilities  involved 
in  the  litigation.  In  rendering  and  in  enforcing  its  judg- 
ment, it  acts  under  general  authority  conferred  by  the 
Constitution  and  statutes.  When  the  transcript  enters 
another  jurisdiction,  the  office  of  the  transfer  is  the  en- 
forcement of  the  judgment,  and  in  the  new  sphere  of 
operation  the  statute  makes  provision  for  a  lien  and  for 
execution.'* 

In  the  present  case,  therefore,  the  district  court  for 
Dawes  county  cannot  change  or  cancel  the  original  judg- 
ment, and  the  equitable  jurisdiction  in  the  new  territory 
is  limited  to  the  transcribed  lien  and  the  execution.  Ac- 
cording to  the  petition  in  equity  the  lien  of  the  un- 
conscionable judgment  procured  by  fraud  and  perjury 
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in  the  county  court  of  Fillmore  county  has  gone  beyond 
the  original  venue  and  has  become  in  Dawes  county  an 
instrument  of  wrong  and  oppression.  As  such  it  clouds 
title  to  land  of  plaintiffs  in  equity  and  by  levy  may  be- 
come a  lien  on  their  personal  property.  If  the  expense 
of  a  defense  in  the  original  action  more  than  400  miles 
from  the  residence  of  the  plaintiffs  in  equity  would  ex- 
ceed the  claim  in  litigation  and  if  the  original  judgment 
was  procured,  and  the  right  of  appeal  defeated,  by 
fraud  and  perjury,  it  is  fair  to  presume  that  an  appli- 
cation to  the  district  court  for  Fillmore  county  for  equi- 
table relief  would  not  afford  an  adequate  remedy.  It 
would  be  a  reproach  to  equity  in  a  situation  of  this 
kind  to  hold  that  relief  cannot  be  granted  in  Dawes 
county,  where  the  unconscionable  Uen  and  oppressive 
execution  are  employed  to  gather  the  iniquitous  fruits  of 
fraud  and  perjury.  In  TomJcins  v.  Tomkins,  3.Stockt. 
(N.  J.)  512,  the  Chancellor  said: 

**The  power  of  a  court  of  equity  to  look  into  the 
judgment  of  other  courts,  and  relieve  against  them,  on 
the  ground  of  fraud,  is  well  established.  ♦  *  *  Where 
the  judgment  has  been  procured  by  artifice  or  conceal- 
ments, on  the  part  of  the  plaintiff,  and  the  court  where  the 
fraud  has  been  perpetrated  is  not  able  to  afford  adequate 
relief,  there  this  court  will  take  hold  of  the  party  who 
has  committed  the  fraud,  and  will  prevent  his  using  the 
judgment  to  the  injury  of  his  adversary.'' 

Courts  of  equity  have  often  exercised  this  power. 
Smoot  V.  Judd,  161  Mo.  673,  84  Am.  St.  Rep.  738; 
Pollock  V.  Gilbert,  16  Ga.  398,  60  Am.  Dec.  732 ;  1  Black, 
Judgments  (2d  ed.)  sec.  371*;  10  R.  C.  L.  304,  sec.  47. 
Kelief  of  this  nature  is  not  necessarily  confined  to  courts 
in  the  venue  of  original  jurisdiction.  In  Zimmerman  v* 
Makepeace,  152  Ind.  199,  the  doctrine  is  stated  as  follows : 

"The  court  of  one  county  may  restrain  the  illegal  sale 
of  lands  in  such  county  under  an  execution  issued  from 
the  court  of  another  county.'* 
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Interference  with  the  right  of  appeal  from'  a  fraudu- 
lent judgment  has  also  been  held  to  be  ground  for  equi- 
table relief.  In  Roberts  v.  Cantrell,  3  Hayw.  (Tenn.) 
219,  it  was  held : 

**  Where  a  party  has  become  without  remedy  at  law, 
and  by  no  fault  or  neglect  on  his  part,  as  for  example, 
where,  being  a  stranger,  he  was  unable  to  get  sureties 
for  ari  appeal,  or  certiorari  from  a  justice's  judgrtient, 
equity  will  relieve." 

As  a  pleading  the  petition  in  equity  seems  to  be  suf- 
ficient to  justify  the  district  court  for  Dawes  county 
in  canceling  the  transcribed  lien  and  in  enjoining  pro- 
ceedings under  the  execution.  In  this  view  of  the  case 
there  was  error  in  the  sustaining  of  the  demurrer  and 
in  the  dismissing  of  the  suit  in  equity.  The  dismissal 
is  therefore  reversed  and  the  cause  remanded  for  further 
proceedings. 

Reversed. 

Sedgwick  and  Aldrich,  JJ.,  not  sitting. 


Charles   Tankersley,   appellee,  v.    Lincoln    Traction 

Company,  appellant. 

Filed  Decembeb  15,  1919.    No.  20760. 

1.  Carriers:  Injuby  to  Passengeb:  Liability.  A  street  railway  com- 
pany cannot  evade  its  duty  to  passengers  by  its  operating  con- 
tracts with  other  corporations,  or  thus  avoid  liability  for  negli- 
gence resulting  in  personal  Injury  to  passengers. 

2.  :  Action  fob  Pebsonal  Injubies:   Damages:   Inbtbuctions. 

In  an  action  for  personal  injuries  resulting  from  the  negligence 
of  defendant,  it  is  prejudicial  error  to  instruct  the  Jury,  in  esti- 
mating the  damage  to  plaintiff,  to  consider  "the  probable  expense 
of  his  personal  livelihood." 

Appeal  from  the  district  court  for  Lancaster  county : 
Willard  E.  Stewart,  Judge.  Reversed, 

Field,  Ricketts  &  Ricketts,  for  appellant. 

Berge  &  McCarty,  contra. 
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Rose,  J. 

This  is  an  ax^tion  to  recover  damages  in  the  sum  of 
$15,000  for  personal  injuries  alleged  to  have  been  caused 
by  the  negligence  of  defendant.    On  0  street  in  Lincoln 
plaintiff,  after  dark,  boarded  a  street  car  on  the  street 
railway  running  westward  to  Ci*pital  Beach,  alighted 
at  the  regular  stoppjtig  place  or  station  near  the  cast 
side  of  Lakeview  and  started  to  walk  westward  on  a 
cinder  path  running  from  the  street  railway  station  along 
the  north  side  of  the  street  railway  track  to  the   east 
end  of  a  cement  sidewalk.     The  cinder  walk  and  the 
electric  railway  cross  the  Chicago,  Burlington  &  Quincy 
Railroad  track,  at  right  angles.   When  there  is  no  street 
car  on  the  crossing  an  arm  six  feet  or  more  above  the 
ground  extends  south  across  the  ^cinder  walk  and  the 
street  railway  track  from  a  perpendicular  iron  post  a 
few  feet  west   of  the   r&ilroad   track.    The   moving  of 
the  arm  to  permit  a  street  car  to  cross  the  railroad  track 
turns  the  iron  post  and  by  means  of  two  wires,  running 
one  above  the  other  through  a  duct  under  the  street  rail- 
way track,  operates  a  signal  on  the  railroad  2,000  feet 
south  of  the  crossing.     The  wires  were  exposed     for 
two  or  three  feet  before  entering  the  duct.     Plaintiff, 
while  following  the  cinder  walk  across  the  railroad  trip- 
ped on  these  wires  and  fell.     To  recover  damages  for 
resulting  injuries  this  action  was  brought.     Negligence 
in  knowingly  ])ermitting  the  dangerous  condition  to  exist 
and  in  discharging  plaintiff  from  the  street  car  under  an 
implied  invitation  to  use  the  cinder  walk  without  warning 
him  of  the  danger  is  imputed  to  defendant.  Defendant  de- 
nied  negligence  and  liability  for  damages  and  pleaded 
negligence  on  the  part  of  plaintiff.    The  case  has  boon 
tried  twice.  The  first  trial  resulted  in  a  judgment  in  favor 
of  plaintiff  for  $3,200,  but  it  was  reversed  for  error  in  the 
proceedings.  Tankersley  v.  Lincoln  Traction  Co.,  101  Neb. 
578.    At  the  second  trial  plaintiff  recovered  a  judgment 
for  $4,300.    Defendant  has  again  appealed. 
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Defendant  asserts  that  it  did  not  install  or  maintain 
the  wires,  and  that  it  was  without  authority  to  meddle 
with  them,  and  argues  that  it  is  not  liable  for  the  negli- 
gence charged.  In  this  connection  it  is  insisted  that  the 
signal  system  was  installed  and  maintained  by  the  Chica- 
go, Burlington  &  Quincy  Railroad  Company  pursuant  to 
a  contract  with  the  Lincoln,  Capital  Beach  &  Milford 
Railway  Company,  the  latter  being  owner  of  the  street 
railway  track  on  which  defendant,  under  a  contract, 
operates  its  street  cars  from  Lincoln  through  Lakeview 
to  Capital  Beach.  On  these  grounds  defendant  cannot 
escape  liability,  if  it  was  negligent  in  the  performance 
of  its  duties  to  plaintiff  as  a  passenger.  The  consequence 
of  such  negligence  cannot  be  evaded  by  contract.  Though 
street  cars  on  the  Capital  Beach  line  did  not  run  farther 
west  at  the  time  of  plaintiff's  injury. than  defendant's 
station  east  of  Lakeview,  def end'ant  in  fact  operated  the 
signals  while  running  street  cars  to  the  pleasure  resort 
at  Capital  Beach  during  the  summer  season.  The  post 
and  wires  at  the  place  of  the  dangerous  exposure  were  on 
premises  occupied  both  by  defendant  and  the  Chicago, 
Burlington  &  Quincy  Railroad  Company.  Under  the  evi- 
dence defendant  may  fairly  be  charged  with  knowledge  of 
existing  conditions.  In  the  night  it  discharged  plaintiff,  a 
passenger,  on  a  cinder  platform  connected  in  a  direct 
line  west  by  a  short  cinder  walk  with  the  east  end  of 
a  cement  walk  on  the  north  side  of  the  principal  street 
of  Lakeview.  This  cinder  walk  ran  along  the  north  side 
of  a  public  highway  close  to  and  parallel  with  the  street 
railway  track  where  it  crossed  the  railroad  track.  Under 
the  circumstance  plaintiff  had  an  implied  invitation  from 
defendant  to  follow  this  cinder  walk.  In  doing  so  he 
tripped  on  the  wires  and  was  injured.  He  had  not  been 
warned  of  the  dangerous  wires  and  in  the  dark  was 
not  aware  of  his  peril.  Defendant,  had  he  known  of  the 
danger,  could  have  gone  south  from  the  cinder  plat- 
form of  the  street  railway  station  across  the  street  rail- 
way track,  turning  west  in  the  public  highway,  thus 
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avoiding  the  Wires,  but  his  natural  course  was  directly 
west  where  he  was  also  invited  by  defendant  to  go.  in 
any  event  he  could  not  avoid  crossing  the  railroad  track. 
While  the  arm  across  the  street  railway  track  and  other 
signals  indicated  a  crossing  at*  a  public  highway,  they 
did  not  necessarily  give  warning  in  the  night  of  the 
dangerous  wires.  It  may  also  be  inferred  that  the  arm 
did  not  warn  foot  passengers  not  to  cross  the  railroad 
on  the  cinder  walk,  since  they  could  and  did  pass  under 
the  arm.  These  conclusions  are  fairly  deducible  from 
the  evidence,  and  they  clearly  show  that  the  negligence 
imputed  to  defendant  may  be  inferred  from  the  proofs. 

For  another  reason,  however,  the  verdict  cannot  be 
permitted  to  stand.  The  trial  court  directed  the  jury, 
if  they  found  plaintiff  was  entitled  to  recover,  to  con- 
sider as  an  element  of  damages  **the  probable  expense 
of  his  personal  livelihood.''  This  was  a  direct  misstate- 
ment of  the  law,  and  there  was  no  basis  in  the  evidence 
for  an  estimate  of  such  expense.  How  much  the  jury  in- 
cluded in  their  verdict  on  account  of  this  item  caRuot 
be  ascertained.  The  error  was  manifestly  prejudicial 
to  defendant.  The  judgment  is  therefore  reversed  and 
the  cause  remanded  for  further  proceedings. 

Revebsed. 

Sedgwick  and  Aldrich,  J  J.,  not  sitting. 


C.  L.  Hustead,  appeijl.ant,  v.  Richardson  County  et  al., 

APPEULiEES. 

FiLEa>  December  15,  1919.    No.  20586. 

1«  Oomitiefl:  Void  Contract:  Liability.  When  valuable  services  are 
rendered  a  count3[^  under  a  void  contract,  the  county  will  be  liable 
for  the  value  of  the  benefits  so  received  if  the  county  board  could 
have  made  a  valid  contract  for  such  services.  (Rose,  J.,  dissenting.) 

2.  Paupers:  County  Board:  Unauthorized  Contract.  A  contract  by 
a  county  board  to  i>ay  a  specified  sum  to  one  who  will  undertake 
to  satisfy  all  contingent  claims  under  the  poor  laws  that  might 
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arise  against  the  county  is  in  the  nature  of  insurance  against  such 
claims,  and  is  not  authorized  by  the  statute. 

Appeal,  from  the  district  court  for  Richardson  county : 
John  B.  Raper,  Judge.    Affirmed. 

J.  E.  Leyda,  for  appellant. 

Kelligar,  Ferneau  and  Gagnon,  contra. 

Sedgwick,  J. 

'  The  plaintiff  presented  a  claim  to  the  county  board 
of  Richardson  county  under  a  contract  with  the  county 
whereby  he  agreed  to  furnish  medical  services  for  the 
poor  of  the  county  as  county  physician,  and  also  to  pro- 
vide **  medicines,  nurses,  surgical  operations,  and  assist- 
ants,'^  and  other  things  specified  in  the  contract.  The 
county  board  allowed  the  claim,  and  certain  ^taxpayers 
of  the  county  appealed  from  the  allowance  of  the  claim 
to  the  district  court.  The  plaintiff  filed  a  petition  in 
the  district  court,  to  which  the  court  sustained  a  general 
demurrer,  and  dismissed  the  case,  and,  the  plaintiff  has 
appealed. 

The  petition  alleged  that  the  plaintiff  is  a  physician 
and  surgeon,  and  that  *Hhe  county  board  had  been  em- 
ploying medical  or  surgical  care,  medicines,  nursing, 
and  hospital  service  f  pr  each  individual  case  as  the  needs 
arose,  and  on  April  16, 1915,  the  county  board  of  Richard- 
son county,  having  found  from  the  experience  of  the 
last  two  or  three  preceding  years  that  it  was  costing 
the  county  some  $2,000  or  $3,000  a  year  to  provide  need- 
ed medical  service,  surgical  attention,  nursing,  hospital 
accommodations,  medicines,  and  supplies  for  the  indigent 
poor  of  the  county,  and  for  those  inhabitants  of  the 
county  who  were  unable  to  provide  such  needs  for  them- 
selves, in 'Cases  of  emergency, ''  instructed  the  county 
clerk  to  '*  advertise  for  bids  for  a  physician  to  do  the 
medical  and  surgical  work,  provide  all  medicines,  nurses, 
surgical  operations,  and  assistants  for  same,  and  medi- 
cal supplies  to  care  for  the  indigent  poor  of  the  county. 
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nnd  all  those  inhabitants  of  the  county  who  were  unable 
to  provide  such  needs  for  themselves  in  cases  of  emer- 
gencies;" that  the  plaintiff's  bid  was  accepted  by  the 
board  and  the  contract  entered  into  with  provisions  as 
specified  in  the  advertisement;  that  he  had  performed 
all  the  duties  under  the  contract  for  two  months,  and 
asked  to  recover  for  those  two  months  at  the  rate  of 
$900  a  year  as  specified  in  the  contract. 

It  has  frequently  been  decided  in  this  state  that,  even 
if  the  county  board  has  exceeded  its  powers  in  entering 
into  a  contract  under  which  the  services  were  rendered, 
still  the  county  would  be  liable  for  valuable  benefits  re- 
ceived by  it  under  the  contract  for  which  the  county 
would  be  liable  undqr  a  valid  contract.  Clark  v.  Dayton, 
6  Neb.  192 ;  Cass  County  v.  Sarpy  County  (on  rehearing), 
66  Neb.  476;  Gibson  v.  Sherman  County,  97  Neb.  79. 

The  petition  demurred  to,  however,  in  this  case  does 
not  allege  any  special  service  rendered  by  the  plaintiff 
beyond  his  acting  as  county  physician,  for  which  the  law 
limits  the  salary  to  $200  a  year,  nor  any  special  benefit 
received  by  the  county  which  the  county  commissioners 
might  have  authorized  and  for  which  the  county  would 
be  liable.  The  county  commissioners  are  not  authorized 
to  procure  insurance  for  the  county  against  the  contin- 
gency that  such  claims  as  those  specified  in  this  contract 
might  arise  against  the  county.  An  agreement  to  pay 
a  specified  sum  for  undertaking  to  satisfy  all  such  claims 
would  be  in  the  nature  of  insurance,  and  would  seem  to 
be  beyond  the  power  of  the  county.  It  seems  to  follow 
that  the  petition  failed  to  state  a  valid  claim  against 
the  county.  The  $200  salary  which  the  statute  allows  is 
for  the  year  which  was  not  yet  completed  when  this  claim 
was  filed. 

The  demurrer  was  properly  sustained,  and  the  judg- 
ment of  the  district  court  is 

Affirmed. 
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Emma  Kauffman  Palmer,  affelLtEe,  v.  Thomas  E. 

Parmele,  appellant. 

Emma  Kauffman  Palmer,  appellee,  v.  Thomas  E. 
Parmele,  appellant  :  James  Terryberry  et  al., 

appellants. 

Filed  Deckmber  15,  1919.     Nos.  20963,  20964. 

1.  AppeaL'  Abandonment.  When  the  trial  court  dismisses  an  inter- 
vener from  the  case,  and  he  takes  an  appeal  to  this  court,  hut 
presents  no  hrief,  although  It  is  alleged  in  the  brief  of  opposite 
counsel  that  there  is  no  merit  in  his  intervention,  the  intervener 
will  he  considered  to  have  abandoned  the  appeal. 

2.  :  Law  of  the  Case.  When  the  principal  matters  are  de- 
termined by  this  court  upon  appeal,  and  specific  questions  are  re- 
ferred to  the  trial  court  for  trial,  the  issues  so  determined  become 
the  law  of  the  case  as  against  the  parties  to  the  former  appeal. 

3.   :   Instructions.     In  such  case  the  trial  court  should  state 

the  law  in  his  instructions  to  the  jury  as  so  determined  by  this 
court,  and,  if  he  should  state  a  wrong  reason  for  so  doing,  that 
would  not  necessarily  render  such  instruction  erroneous. 

4.   :   Affidavit:    Evidence.     An  affidavit  filed  in  support  of  a 

motion  for  new  trial  in  the  district  court  will  not  be  evidence  of 
rulings  of  the  court  in  the  trial  or  in  the  proceedings  preparatory 
for  the  trial. 

5.  Witnesses:  Competency.  A  plaintiff  who  derived  title  from  a  de- 
cedent is  a  competent  witness  as  to  that  title  against  a  defendant 
who  denies  her  right.  If  other  parties  intervene  in  the  action, 
claiming  as  representatives  of  the  deceased,  against  whom  the 
plaintiff  would  not  be  allowed  to  testify  as  to  transactions  with 
the  deceased,  such  testimony  would  be  competent  as  against  the 
defendant  upon  his  sole  appeal. 

6.  Appeal:  Instruction.  An  instruction  that  might  be  erroneous  and 
prejudicial  to  the  plaintiff  will  not  require  a  rcversn,l  on  appeal 
of  the  party  not  prejudiced  thereby. 

7.  Trial:  Affidavit  of  Juror:  Evidence.  An  affidavit  of  a  juror  as  to 
what  items  the  jury  allowed  or  disallowed  in  computing  the 
amount  due,  or  what  the  jury  believed  they  had  a  right  to  do  under 
the  instructions,  is  incompetent.  Such  matters  arc  commonly  held 
to  inhere  in  the  verdict. 
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Appeal  from  the  district  court  for  Cass  county :  JxMrji 
T.  Beglby,  Judge.  Affirmed. 

Jesse  L.  Root,  C.  A.  Rawls  and  W.  A.  Robertson,  for 
appellants . 

D.  0.  Dwyer  and  Brogan,  Ellick  <&  Raymond,  contra. 

Sedgwick,  J. 

When  this  case  was  in  this  court  upon  a  second  ap- 
peal, 101  Neb.  691,  695,  the  issues  presented  were  deter- 
mined upon  the  record  then  presented,  with  the  excep- 
tion of  two  questions,  which  were  reserved  and  referred 
to  the  trial  court  for  a  new  trial.  These  two  questions 
were  -'the  value  of  these  bonds  less  the  amount  loaned 
thereon  and  not  returned,"  and  ** whether  there  were 
deductions  made  from  the  $50,000  purchase  price, '  and 
80  ascertain  the  net  amount  received  by  the  Norfolk,  com- 
pany, and  compute  the  proportion  that  should  have  bof^n 
applied  upon  these  bonds  accordingly.''  When  the  case 
was  returned  to  the  district  court,  Peter  Volk  and  others, 
claiming  to  be  the  heirs  at  law  of  the  deceased,  William 
Volk,  were  allowed  to  intervene,  presumably  upon  suit- 
able terms,  and  they  alleged  that  they  were  entitled  to 
an  interest  in  the  bonds  in  question,  and  the  case  ap- 
X>ears  to  have  been  tried  upon  the  theory  that  these 
interveners  had  presented  issues  against  both  the  plain- 
tiff and  the  defendant.  The  trial  resulted  in  a  verdict  and 
judgment  in  favor  of  the  plaintiff,  and  against  the  de- 
fendant Thomas  E.  Parmele  in  the  sum  of  $7,415.27. 
From  this  judgment  the  defendant  Parmele  appealed  to 
this  court,  and  the  interveners  also  prosecuted  a  separate 
appeal.  It  is  suggested  in  the  appellee's  brief  that,  as 
an  administrator  had  been  appointed  for  the  estate  of 
William  Volk,  deceased,  who  was  entitled  to  recover 
whatever  assets  belonged  to  that  estate,  these  inter- 
veners  were  not  entitled  to  any  relief  in  this  case.  The 
trial  court  seems  to  have  so  held.  The  interveners  have 
not  presented  any  brief  or  appeared  further  in  the  case. 
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The  interveners  having  abandoned  their  appeal,  the 
questions  for  ns  to  determine  are  between  the  plaintiff 
and  the  original  defendant,  Thomas  E.  Parmele.  It 
would  seem  from  some  of  the  instructions  given  to  the 
jury  that  the  trial  court,  as  well  as  the  parties,  has  ignor- 
ed the  fact  that  only  the  two  questions  above  specified 
were  submitted  to  the  trial  court  upon  the  last  appeal, 
and  several  matters  that  were  finally  determined  upon 
that  appeal  are  again  somewhat  discussed  in  the  present 
briefs. 

1.  The  court  instructed  the  jury:  **You  are  therefore 
instructed  that  the  plaintiff  became  the  owner  of  said 
bonds  and  stock  involved  in  this  action  on  the  7th  day  of 
January,  1911/'  This  instruction  was  correct,  as  that 
question  was  disposed  of  on  the  former  appeal,  and  was 
not  submitted  for  further  trial.  The  fact  that  the  trial 
court  gave  a  wrong  reason  for  the  instruction  would  be 
immaterial. 

2.  It  is  complained  that  the  trial  court  ruled  *Hhat 
appellant  and  interveners  combined  should  have  but 
three  challenges.''  It  is  not  necessary  to  determine 
whether  such  ruling  would  be  erroneous  in  an  action  of 
this  kind,  because  the  question  is  not  presented  by  the 
record.  After  the  verdict  and  judgment  there  was  an 
aflSdavit  filed  upon  a  motion  for  a  new  trial,  reciting  that 
the  court  made  such  a  ruling,  and  that  *  *  at  said  time  the 
jurors  had  all  been  examined  for  cause,  and  three  of 
the  jurors  had  been  excused  for  cause,  and  there  remain- 
ed in  the  box  sixteen  jurors;  the  plaintiff  exercised  but 
one  challenge  and  waived  the  other  two  challenges;  the 
defendant  exercised  two  challenges  and  the  interveners 
one  challenge,  and  there  remained  twelve  men  in  the  box ; 
the  said  jurors  were  then  sworn  to  try  said  cause ;  that, 
if  the  court  had  permitted  the  defendant  to  have  exer- 
cised three  challenges,  counsel  for  defendant  would  have 
peremptorily  challenged  another  of  the  jurors,  and  there- 
by would  have  excused  one  of  the  jurors  who  participated 
in  the  trial  of  said  cause."    It  appears  from  the  record 
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that  the  practice  in  the  trial  court  in  calling  jurors  for 
examination  on  their  voir  dire  was  similar  to  that 
mentioned  in  Koran  v.  Cudahy  Packing  Co.,  100  Neb.  693. 
The  record  of  the  trial  itself  must  show  how  such  ques- 
tions were  presented  to  the  trial  court,  and  show  with  ac- 
curacy his  ruling  thereon.  An  affidavit  filed  after  the  ver- 
dict and  judgment  is  not  sufficient  to  present  such  ques- 
tions to  this  court  for  review.  Chicago,  B.  <&  Q.  R.  Co,  v. 
Kellogg,  54  Neb.  127.  This  ruling  was  examined  with  care 
upon  rehearing,  55  Neb.  752,  and  adhered  to,  and  was 
later  re-affirmed  in  Hamblin  v.  State,  81  Neb.  148.  The 
defendant  has  not  in  his  brief  referred  to  any  part  of 
this  very  voluminous  record  containing  such  ruling  of 
the  trial  court. 

3.  If  the  collateral  heirs  of  William  Volk  could  be 
said  to  be  the  representatives  of  the  deceased,  that  is, 
if  they  instead  of  the  administrator  were  the  proper 
party  to  intervene,  the  qompetency  of  the  plaintiff  to 
testify  upon  the  issues  so  presented  would  be  question- 
able, but  as  between  the  plaintiff  and  the  defendant  Par- 
mele it  cannot  be  said  that  the  defendant  was  the  rep- 
resentative of  the  deceased,  and  on  that  issue  the  plain- 
tiff would  be  competent  to  testify.  Therefore  there  was 
no  prejudicial  error  as  against  this  appellant  in  the 
court's  ruling  allowing  her  testimony. 

4.  The  defendant  Parmele  was  asked  whether  he  had 
any  business  transactions  with  William  Volk  after  the 
bonds  and  stock  were  deposited  with  him.  Thjls  was 
objected  to  on  the  ground  that  the  representative  of  the 
deceased  was  the  adverse  party.  This  w^as  a  transaction 
directly  between  the  defendant  and  the  deceased,  and 
was  incompetent.  If  it  is  true  that  the  court  allowed 
other  similar  evidence,  such  ruling  may  have  been  er- 
roneously prejudicial  to  the  plaintiff,  but  would  not  justi- 
fy a  continuance  of  erroneous  rulings.  The  witness  was 
allowed  to  testify  to  facts  within  his  knowledge  affect- 
ing the  amount  properly  chargeable  by  the  bank  or  the 
defendant  against  these  bonds. 

104  Neb.— 3 
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5.  The  instructions  of  the  court  as  to  the  value  of  the 
bonds,  and  as  to  the  burden  of  proof  on  the  question  of 
the  defendant 's  converting  the  honds,  and  that  the  bonds 
were  held  by  the  bank  as  collateral  security  were  not 
prejudicial  to  this  appellant,  since  those  questions  were 
not  submitted  for  trial,  but  were  determined  upon  the 
former  appeal. 

An  affidavit  of  a  juror  as  to  what  items  the  jury  allow- 
ed or  disallowed  in  computing  the  amount  due,  or  what 
the  jury  believed  they  had  a  right  to  do  under  the  in- 
structions, is  incompetent.  Such  matters  are  commonly 
held  to  inhere  in  the  verdict. 

Many  instructions  were  offered  by  defendant  and  re- 
fused by  the  court,  but,  so  far  as  they  were  correct  and 
applicable  to  the  issues  to  be  submitted  to  the  jury  as 
determined  by  this  court  upon  the  former  appeal,  they 
were  unnecessary  because  of  the  instructions  given. 

The  principal  question  of  difficulty  is  whether  the  evi- 
dence supports  the  verdict.  The  records,  including  bills 
of  exceptions  of  the  tw^o  former  trials  and  the  brief  in 
this  court,  are  attached  to  the  bill  of  exceptions,  and 
appear  to  have  been  allowed  by  the  trial  court  as  a  part 
of  the  bill  of  exceptions  in  this  case.  Apparently  some, 
but  not  all,  of  these  records  and  briefs  were  actually  re- 
ceived in  evidence  by  the  trial  court.  It  appears  that  the 
defendant  Parmele  traded  the  stock  and  bonds  to  Wil- 
liam Volk  for  a  farm,  and  these  securities  were  left  with 
defendant  and  his  bank  for  safe-keeping,  and  to  maintain 
the  credit  of  Volk  with  the  bank  and  defendant.  Many 
transactions  both  before  and  after  this  exchange  appear 
to  be  involved  in  determining  the  liabilities  chargeable 
against  these  bonds.  The  pleadings  of  the  parties  in 
the  various  stages  of  this  litigation  indicate  changes  of 
position  as  to  the  issues.  There  is  conflict  in  the  evi- 
dence, some  of  which  on  important  matters  is  of  a  doubt- 
ful character.  The  methods  pursued  by  both  parties  on 
the  trial,  together  with  the  great  mass  of  evidence  in- 
troduced by  them,  not  only  on  the  issues  submitted  by 
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this  court  on  the  former  appeal,  but  on  various  irrelevant 
matters,  helped  to  complicate  the  questions  presented  to 
the  jury.  So'  far  as  we  can  ascertain  from  the  record, 
the  jury  had  delicate  and  very  complicated  questions  to 
solve,  and  we  cannot  say  that  the  verdict  is  so  clearly 
wrong  as  to  require  a  reversal. 

The  judgment  of  the  district  court  is 

Affirmed. 

Letton  and  Aujrich,  JJ.,  not  sitting. 


John  Gerdes  v.  State  of  Nebraska. 

Filed  December  15,  1919.    No.  21114. 

1.  Criminal  Law:  Burden  of  Proof.  The  burden  of  proof  in  a  crim- 
inal prosecution  is  upon  the  state*  and  if  the  evidence  fails  to  es- 
tablish any  essential  element  of  the  crime  charged,  the  defendant 
must  be  acquitted. 

2.  Sedition:  Elements  of  Crime.  In  a  prosecution  under  chapter  5, 
Laws  1918  (Extraordinary  Session),  the  essential  element  of  the 
offense  is  the  Intent  to  obstruct  the  government  in  the  prosecution 
of  the  war.  Words  spoken  In  anger  in  a  quarrel  will  not  justify 
a  conviction,  unless  there  is  evidence  from  the  circumstances  or 
the  connection  in  which  they  were  used,  or  otherwise,  that  the 
defendant  realized  that  the  effect  might  be  to  so  obstruct  the 
government,  and  that  he  intended  that  effect. 

3.   :  Intent:  Evidence.    The  evidence  indicated  in  the  opinion 

does  not  prove  such  intent. 

Error  to  the  district  court  for  Gage  county :  Leander 
M.  Pemberton,  Judge.    Reversed. 

S.  D.  Killen,  for  plaintiff  in  error. 

Clarence  A.  Davis,  Attorney  General,  George  TV.  Ayres 
and  J.  B.  Barnes,  contra. 

Sedgwick,  J. 

The  defendant  was  prosecuted  under  the  act  of  1918, 
commonly  known  as  the  *' Sedition  Act;''  Laws  1918, 
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ch.  5.  It  was  enacted  with  an  emergency  clause  and  took 
effect  on  the  9th  day  of  April,  1918.  Four  days  later  the 
circumstances  occurred  upon  which  this  prosecution  is 
based.  The  act  provides:  *'If  any  person  with  intent  to 
obstruct,  hinder,  delay,  discourage,  hamper,  or  otherwise 
interfere  with  the  efficient  prosecution  of  the  war  in 
which  the  government  of  the  United  States  is  now  en- 
gaged, shall, ' '  etc.  Then  follow  thirteen  specifications  of 
acts  which,  if  done  with  the  intent  specified,  should  con- 
stitute the  crime  of  sedition.  The  penalty  prescribed 
is  a  fine  *4n  any  sum  not  to  exceed  ten  thousand  dollars, 
or  be  imprisoned  in  the  county  jail  or  in  the  state 
penitentiary  for  any  period  not  to  exceed  twenty  years,'' 
The  information  contained  eight  counts,  and  the  defend- 
ant was  found  guilty  upon  three  counts,  and  sentenced 
to  pay  a  fine  of  $1,000  and  the  costs  of  the  prosecution. 
The  first  count  of  the  information  upon  which  the  de- 
fendant was  found  guilty  charges  the  defendant  did 
^' speak  the  following  words  and  statements:  *  *  ♦ 
*The  Government  is  in  with  the  grocers  and  millers  to 
rob  the  poor  men.'  'The  flour  that  we  have  now  would 

not  make  bread  that  a hog  would  eat. '  *  The  farmer 

that  raises  his  own  wheat  has  a  right  to  grind  it  up 

and  eat  as  much  as  he pleases.'  "    And  the  fourth 

count,  on  which  he  was  also  found  guilty,  charged  sub- 
stantially the  same  words.  The  fifth  count  charges  that, 
referring  to  the  county  committee,  the  defendant  said 

*Hhe  following  words  in  substance:  *I  don't  give  a 

what  you  tell  that  committee;  you  can  tell  them  to  go 

to  .'  "  . 

There  is  such  a  conflict  in  the  evidence  as  to  the  lan- 
guage used  by  the  defendant  that,  without  further  dis- 
cussion, it  may  be  said  that  it  presented  a  question  for 
the  determination  of  the  jury.  The  vital  question  in  the 
case  is  whether  these  words  were  spoken  by  the  defend- 
ant **with  intent  to  obstruct,  hinder,  delay,  discourage, 
hamper,  or  otherwise  interfere  with  the  efficient  pros- 
ecution of    the  war  in  which    the  government    of    the 
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United  States''  was  engaged.  If  the  defendant  used  the 
language  ascribed  to  him,  did  he  intend  thereby  **to  ob- 
struct, hinder,  delay,  discourage,  hamper,  or  otherwise 
interfere  with  the  eflSdent  prosecution  of  the  war!" 
''Burden  of  proving  that  offense  has  been  committed 
rests  upon  the  government;  and  if  the  evidence  fails  to 
establish  any  essential  element  of  the  crime  charged,  the 
defendant  must  be  acquitted.  *  *  *  Suppose  a  case 
where  all  the  testimony  comes  from  the  side  of  the  pros- 
ecution :  The  defendant  has  a  right  to  say  that  upon  the 
proof  so  introduced  no  case  is  made  against  him,  be- 
cause there  is  left  in  doubt  one  of  the  essential  elements 
of  the  offense  charged,  namely,  the  wrongful,  unjustifi- 
able, unlawful  intenf  Commonwealth  v.  McKie,  61  Am. 
Dec.  410  (1  Gray  [Mass.]  61).  Undoubtedly  the  intent 
can  be  proved  by  circumstances.  If  such  language  had 
been  used  at  a  public  meeting  called  for  the  purpose  of 
discouraging  enlistment  in  the  army,  or  the  purchase  of 
these  bonds,  or  some  other  or  all  of  the  purposes  of  the 
government  in  the  prosecution  of  the  war,  and  it  appear- 
ed that  the  speaker  was  in  sympathy  with  the  objects  of 
the  meeting,  these  facts,  together  with  the  circumstances 
and  connection  in  which  the  words  were  used,  might  justi- 
fy a  finding  of  criminal  intent. 

The  defendant  is  a  man  past  65  years  of  age.  He  was 
a  native  of  Holland;  born  in  that  part  of  Holland  which 
was  near  to  the  territory  afterwards  appropriated  by 
Germany,  and  there  is  nothing  in  the  record  proving  or 
even  indicating  that  he  sympathized  with  Germany  in 
the  war  in  which  we  were  engaged.  When  he  was  13 
years  old  his  father  brought  him  to  this  country,  where 
he  has  since  resided,  having  become  a  citizen  of  this 
country.  He  was  an  industrious  man,  and  had  accumulat- 
ed some  property,  and  raised  a  family.  He  purchased 
liberty  bonds  in  the  amount  of  $1,650.  Two  of  his  sons 
were  in  the  service,  and  the  defendant  was  encouraging 
another  eon  to  enlist.  In  April,  1918,  it  appears  the 
people  of  Gage  county,  as  in  other  parts  of  our  country, 
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were  very  much  in  earnest  in  assisting  in  the  prosecution 
of  the  war,  and,  at  the  time  in  question,  were  especially 
earnest  in  securing  subscriptions  to  the  Government's 
Liberty  Loan.  The  committee  who  had  this  in  charge 
had  made  a  list  of  those  they  thought  ought  to  buy  the 
bonds,  stating  the  amount  that  each  one  ought  to  buy.  It 
seems  that  they  fixed  this  defendant 's  quota  at  $650.  The 
defendant  at  the  time  was  in  very  embarrassing  circum- 
stances. He  was  without  ready  money,  and  his  immediate 
resources  consisted  of  real  estate  upon  which  he  could 
not  procure  an  advancement  for  the  purpose  of  buying 
these  bonds,  because  of  the  fact  that  his  wife  was  insane 
and  not  competent  to  execute  with  him  the  necessary 
securities.  The  patriotism  and  enthusiasm  of  the  people 
prompted  them  to  discuss  with  a  good  deal  of  earnest- 
ness the  failure  of  any  one,  whose  quota  had  been  deter- 
mined, to  comply  therewith  in  full,  and  it  seems  that  they 
had  discussed  this  defendant's  failure  to  comply  with 
this  assessment  at  the  club  at  Which  one  McCann-  was 
present.  Mr.  McCann,  coming  from  the  club,  met  Mr. 
Gerdes,  and  an  ^tercation  occurred  between  them  in  re- 
gard to  the  matter,  from  which  it  appears  that  very 
severe  language  was  used  by  both  parties,  and  on  the 
same  evening  Mr.  DeBolt  and  Mr.  Kees,  two  of  the  sub- 
scription committee,  went  to  Mr.  Gerdes'  house.  It  is 
charged  that  in  the  controversies  which  ensued  there  the 
defendant  used  the  language  stated  in  the  information. 
They  showed  the  defendant  a  written  notice  stating  the 
amount  of  bonds  he  was  required  to  purchase.  The  de- 
fendant told  them  his  financial  situation,  and  said  that  as 
soon  as  he  could  dispose  of  some  com  he  expected  to  buy 
liberty  bonds.  They  insisted  that  he  borrow  money  and 
take  his  quota  of  bonds.  He  declined  to  do  that,  and  a 
most  violent  controversy  ensued. 

A  witness  who  was  sitting  on  the  porch  of  a  house 
near-by  testified  that  he  saw  the  committee  hand  defend- 
ant a  paper  and  then  go  with  defendant  into  his  house. 
He  could  see  them  in  the  house  through  a  large  bay 
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window.  He  saw  defendant  *' sitting  there  in  his  rocking 
chair,''  and  could  hear  Mr.  DeBolt's  voice  in  *'a  very 
loud  tone."  He  was  questioned,  and  made  answers  as 
follows:  *^Q.  Did  you  see  any  motion  made  there  by 
Mr.  Keesf  A.  Yes,  sir.  Q.  What  was  that  motion! 
A.  Mr.  Kees  got  up  and  apparently  shook  his  fist  at  Mr. 
Gerdes.  He  had  a  paper  in  his  hands.  Q.  Could  you 
tell  whether  he  was  mad!  A.  It  appeared  very  much 
that  way."  None  of  the  parties  present  could  tell  exact- 
ly what  any  one  said,  together  with  the  connection  in 
which  it  was  said,  and  the  reply  it  called  forth.  Improp- 
er things  were  undoubtedly  said  in  anger,  and  it  is  pos- 
sible that  some  of  the  things  said  and  done  by  each  of 
these  three  combatants  might  have  operated  to  obstruct 
the  work  of  the  government,  but  it  is  impossible  that  the 
members  of  this  committee  were  aware  that  there  might 
be  such  a  result  from  their  part  in  this  dispute,  or  that 
they  intended  that  there  should  be.  There  is  nothing  to 
indicate  that  any  one  would  have  supposed  that  anything 
the  defendant  said  to  these  two  enthusiastic  committee- 
men was  intended  by  him  to  obstruct  the  government  in 
flny  way,  much  less  that  such  was  in  fact  the  purpose  and 
intent  of  the  defendant  in  quarreling  with  the  committee 
in  regard  to  his  duty  under  the  circumstances  to  im- 
mediately comply  with  their  assessment.  Both  parties 
used  violent  language,  and  the  facts  in  evidence  and  the 
circumstances  of  their  quarrel  all  indicate  that  the  de- 
fendant was  recklessly  repelling  the  imputation  of  his 
disloyalty,  which  was  being  urged  against  him  because 
he  refused  to  allow  others  to  dictate  how  much  he  would 
invest  in  bonds,  and  when  he  should  purchase  them,  and 
how  provide  the  money  for  that  purpose,  rather  than  any 
intent  on  his  part  to  obstruct  the  government  in  prosecut- 
ing the  war. 

The  judgment  of  the  district  court  is  reversed  and 
the  cause  remanded. 

Reversed. 
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Cornish  and  Dean,  JJ.,  concurring. 

No  doubt  the  committee  were  actuated  by  patriotic 
motives  in  their  transaction  with  defendant,  and  it  is 
possible  that  his  language  towards  them  might  have  been 
more  or  less  discouraging  to  them  in  the  prosecution  of 
their  work.  The  case  turns  on  whether  he  intended  to 
interfere  with  the  eflScient  prosecution  of  the  war.  Here 
was  a  man  who  at  the  time  had  two  sons  in  the  war  and 
who,  the  evidence  shpws,  had  given  financial  aid  to  it. 
We  cannot  believe  that  he  wished  a  German  victory.  If 
he  did  not,  he  wished  the  war  prosecuted.  No  amount  of 
malice  on  his  part  towards  the  committee  as  individuals 
establishes  guilt.  He  was  provoked.  He  was  a  Holland- 
er. The  presumption  would  be  that  he  stood  for  his 
adopted  country.  Filial  affection  and  sense  of  duty  would 
prompt  patriotic  motives.  It  is  a  regrettable  circumstance 
that  he  was  asked  if  he  would  not  give  money  for  the 
release  of  his  sons  from  the  army.  When  asked  this 
question,  he  promptly  answered  that  he  would  not.  The 
inquiry  had  in  it  a  suggestion  of  disloyalty.  It  would  not 
be  surprising  that  a  man,  easily  irritated,  but  with  a 
sense  of  pride,  might  at  such  a  time  utter  words  of  anger. 
The  animus  of  his  language  was  apparently  directed 
against  the  personnel  of  those  whom  he  addressed  and 
not  at  all  against  the  government. 

Rose,  J.,  dissenting. 

I  dissent  from  thie  ruling  of  the  majority  that  the  evi- 
dence is  insufficient  to  sustain  defendant 's  conviction  for 
sedition. 

The  law  of  Nebraska  declares  that  if  any  person,  with 
intent  to  interfere  with  the  efficient  prosecution  of  the 
war,  shall  discourage  the  lawful  raising  of  fund  •  for  the 
national  defense,  he  shall  be  deemed  guilty  of  sedition. 
In  the  information  it  is  charged  in  specific  te^ms  that 
defendant,  while  in  conversation  \\ith  two  members  of 
the  authorized  Beatrice  Committee  lawfully  engaged  in 
soliciting  funds  for  the  national  defense,  applied  to  that 
committee  vile  and  profane  epithets  and  sent  them  word 
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to  *'go  to  hell.'*  There  is  abundant. proof  of  the  truth 
of  this  charge  as  made.  There  is  direct  and  positive 
evidence  that  defendant  referred  to  the  committee  in  the 
shocking  terms  described  in  the  information  and  sent 
to  them  the  impudent  and  insulting  message  of  defiance 
mentioned.  The  intent  to  interfere  with  the  efficient 
prosecution  of  the  war  and  the  discouraging  of  the  com- 
mittee in  lawfully  raising  funds  for  the  national  defense 
are  fair  deductions  from  the  conduct  and  the  language  of 
defendant  as  shown  by  the  evidence.  He  is  chargeable 
with  the  intent  implied  by  his  acts  and  words  and  the 
jury  are  the  judges  of  his  motives  where  the  evidence 
is  sufficient  to  establish  guilt.  If  the  committee  entrusted 
with  the  raising  of  funds  for  the  national  defense  were 
subjected  to  profanity  and  defiance  in  the  performance 
of  tiieir  duties,  they  would  naturally  be  discouraged  with- 
in the  meaning  of  the  sedition  law.  With  citizens  general- 
ly assuming  the  attitude  of  defendant,  who  would  serve 
on  such  a  committee  !  *  *  Thd  lawful  raising  of  funds  for 
the  national  defense''  is  what  defendant  was  for- 
bidden to  discourage.  For  the  purpose  of  a  conviction 
under  the  sedition  law  the  committee  were  not  held  to 
a  higher  standard  of  etiquette  or  ethics  than  the  *  *  lawful 
raising  of  funds."  The  testimony  fully  justifies  the  find- 
ing of  the  jury  that  the  work  of  the  committee  conformed 
to  the  statutory  standard.  On  the  record  presented,  in 
view  of  the  verdict  of  the  jury  and  the  sentence  of  the 
trial  court,  the  conduct  of  the  committee  is  not  open  to 
criticism,  and  the  guilt  of  defendant  as  charged  in  that 
part  of  the  information  accusing  him  of  discouraging 
the  lawful  raising  of  funds  for  the  national  defense  is 
established  beyond  a  reasonable  doubt. 
MoBBissBY,  C.  J.,  and  Letton,  J.,  concur  in  this  dissent. 
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State,  ex  rel.  T.  J.  McGuire  et  ai>.,  appellees,  v.  John 
M.  Macfarland  et  al.,  appellants. 

Files)  Decembeb  15»  1919.     No.  20502. 

1.  Intoxicating  Liquors:  Nthsance:  Constitutional  Law.  Section 
35,  ch.  187,  Laws  1917,  providing  for  the  assessment  of  $300  against 
a  building  (enjoined  as  constituting  a  nuisance)  and  its  owner, 
under  a  law  relating  to  intoxicating  liquors,  is  unconstitutional, 
for  the  reason  that  the  $300  assessment  must  be  regarded  either 
as  a  tax  or  as  a  penalty.  If  a  tax,  it  violates  section  1,  art.  IX  of 
the  Constitution,  providing  the  manner  in  which  revenues  may  be 
raised.  If  a  penalty,  it  violates  section  5,  art.  VIII  of  the  Const  1* 
tutlon,  requiring  penalties  to  go  exclusively  to  the  school  fund, 
and  section  6,  art.  1  of  the  Constitution,  guaranteeing  the  right 
of  trial  by  Jury. 

2.   :  :  Liquidated  Damages.    Eighty  per  cent,  of  the  said 

$300  assessment,  being  a  payment  required,  not  to  cover  costs,  but 
merely  for  the  wrongful  violation  of  a  law  which  is,  in  itself,  crim- 
inal, cannot  be  considered  as  a  Judgment  or  order  for  the  payment 
of  liquidated  damages. 

,Appeal  from  the  district  court  for  Douglas  county: 
George  A.  Day,  Judge.    Judgment  modified. 

Macfarland  &  Macfarland,  T.  J.  Keenan  and  J.  T. 
Votava,  for  appellants. 

Clarence  A.  Davis,  Attorney  General,  T.  J.  McGuire 
and  Alfred  Mmiger,  contra. 

Cornish,  J. 

The  defendants,  against  whom  a  permanent  injunction 
had  issued,  for  violation  of  the  provisions  of  chapter  187, 
Laws  1917,  relating  to  intoxicating  liquors,  appeared, 
paid  all  costs,  and  gave  the  bond  conditioned  upon  the 
immediate  abatement  of  the  nuisance.  From  an  order  of 
the  trial  court,  assessing,  in  addition  thereto,  a  tax  of 
$300,  as  provided  by  section  oS  of  the  act,  claimed  to  be 
unconstitutional,  defendants  appeal. 
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Section  35  is  as  follows :  *  *  Whenever  a  permanent  in- 
junction issues  against  any  person  for  maintaining  a 
nuisance  as  herein  defined,  •  ♦  •  there  shall  be  as- 
sessed against  the  building  and  the  ground  upon  which 
the  same  is  located,  •  •  *  and  the  owner  or  agent 
of  said  premises,  a  tax  of  three  hundred  dollars.  The 
assessment  of  said  tax  shall  be  made  by  the  assessor  of 
the  city,  village  or  township  in  which  the  nuisance  exists. 
*  *  *  Said  tax  may  be  enforced  and  collected  in  the 
manner  prescribed  for  the  collection  of  taxes  under  the 
general  revenue  laws,  and  shall  be  a  perpetual  lien  upon 
all  property,  both  personal  and  real,  used  for  the  purpose 
of  maintaining  said  nuisance;  and  the  payment  of  said 
tax  shall  not  relieve  the  person  or  bulling  from  any 
other  penalties  provided  by  law,  and  when  collected  shall 
be  applied  and  distributed  in  the  manner  prescribed  by 
law  for  the  application  and  distribution  of  moneys  arising 
from  the  collection  of  fines  and  penalties  in  criminal 
cases,  excepting  that  20  per  cent,  of  the  amount  so  collect- 
ed shall  be  paid  by  the  treasurer  to  the  attorney  rep- 
resenting the  state  in  the  injunction  action  at  the  time 
of  final  judgment." 

In  State  v.  Fanning,  96  Neb.  123,  128,  considering  a 
Kke  provision,  we  said:  '^It  is  further  urged  that  the 
act  is  unconstitutional  on  account  of  the  inclusion  of 
section  8782,  providing  for  the  assessment  of  a  tax  of 
$390  against  the  property  and  the  ground  upon  which  the 
same  is  located,  and  against  the  person  maintaining  the 
nuisance  and  the  oAvner  or  agent  of  the  premises,  and  the 
payment  of  a  portion  of  the  tax  to  the  attorney  prose- 
cuting the  action.  This  section  is  a  clear  and  palpable 
violation  of  section  1,  art  IX  of  the  Constitution,  and 
section  5,  art.  VIII,  as  well  probably  as  of  other  pro- 
visions of  the  same  instrument,  and  is  void  and  incapable 
of  enforcement."  Afterwards,  upon  rehearing  (97  Neb. 
224),  mainly  because  of  the  reasoning  in  State  v.  Ryder, 
126  Minn.  95,  decided  in  the  interim,  and  because  a  final 
determination  of  the  question  was  not  necessary  to  a 
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disposal  of  the  case,  these  words  in  the  opinion  and  syl- 
labus were  withdrawn,  and  the  question  left  an  open  one. 
The  Minnesota  law  is  not  identical  with  ours.  It  de- 
liominates  the  assessment  a  penalty;  ours  denominates 
it  a  tax.  It  provides  for  the  application  of  the  money  in 
payment  of  costs  as  well  as  attorney 's  fees ;  ours  does 
not  make  it  applicable  to  the  payment  of  costs.  Ours  pro- 
vides, in  another  section,  for  payment  of  costs  from  sales 
of  the  personal  property,  and  provides,  further,  for  the 
return  to  the  owner  of  the  excess  received  on  sale.  Laws 
1917,  ch.  187,  sec.  33.  The  reasoning  in  the  Minnesota 
case  was  directed  mainly  to  the  objection  that  the  assess- 
ment, being  a  penalty,  was  in  violation  of  the  constitution- 
al guarantee  of  the  right  of  trial  by  jury.  The  court  con- 
cluded that  under  the  Minnesota  law  and  Constitution  it 
was  a  tax,  rather  than  a  penalty,  and  permissible  in  an 
equity  case,  dealing  with  a  nuisance. 

The  assessment  is  against  the  ^property  and  person ; 
the  law  uses  the  words  ** other  penalties,''  implying  that 
it  is  a  penalty ;  it  distributes  the  money  in  the  manner  of 
*' fines  and  penalties  in  criminal  cases,''  so  far  indicating 
that  it  is  in  the  nature  of  a  penalty.  On  the  other  hand, 
the  proceedings  for  its  collection  are  those  appropriate 
for  collection  of  a  tax.  The  80  per  cent,  of  it,  not  going 
to  pay  attorney's  fees  or  costs,  is  punitive  in  its  nature. 
If  we  consider  it  a  fine  or  penalty,  then  it  violates  section 
5,  art.  VIII  of  the  Constitution,  which  provides  that 
**such  fines,  penalties,  and  license  moneys  shall  be  ap- 
propriated exclusively  to  the  use  and  support  of  the  com- 
mon schools,"  etc.,  and  also  violates  the  defendant's 
constitutional  right  of  trial  by  jury.  Const.,  art.  I,  sec.  6. 
State  V.  Heins,  14  Neb.  477. 

If  we  regarcJ  the  assessment  as  a  tax,  then  it  would 
seem  to  be  violative  of  section  1,  art  IX  of  the  Consti- 
tution, which,  unlike  the  Minnesota  Constitution,  pro- 
vides the  manner  in  which  revenues  may  be  raised  by 
taxation,  in  words  as  follows :  **  The  legislature  shall  pro- 
vide such  revenue  as  may  be  needful,  by  levying  a  tax 
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by  valuation,  so  that  every  pelpson  and  corporation  sball 
pay  a  tax  in  proportion  to  the  value  of  his,  her  or  its  prop- 
erty and  franchises,  the  value  to  be  ascertained  in  such 
manner  as  the  legislature  shall  direct,"  etc.  This  rev- 
enue would  not  be  so  provided.  See  note  to  People  v. 
Smith  (275  HI.  256)  in  L.  R.  A.  1917B,  1075,  1078. 

It  is  urged  in  the  state's  brief  that  the  $300  assess- 
ment is  liquidated  damages  in  the  nature  of  a  tax  assess- 
ed to  cover  costs,  expenses,  and  to  stimulate  prosecutions. 
Is  there  not  something  incongruous  in  the  proposition 
that  the  state  will  seek  compensation  in  damages  for  a 
mere  violation  of  its  laws?  Payments  exacted  by  tlie 
state  in  such  cases  are  fines  or  penalties,  and  the  pro- 
ceeds must  go  to  the  school  fund.  The  commercial  as- 
pect of  the  act  is  not  regarded. 

In  support  of  this  view,  the  brief  cites  Everson  v.  State, 
66  Neb.  154,  in  which  the  court  discusses  a  statute  pro- 
viding that  in  cases  of  conviction  for  embezzlement  a  fine 
or  judgment  against  the  party  shall  be  entered,  which 
shall  operate  for  the  use  of  the  party  whose  money  or 
property  had  been  embezzled.  The  court  construed  this 
statute  as  one  providing  a  judgment  for  liquidated  dam- 
ages going  to  the  person  who  suffered  injury  by  the 
wrongful  act.  In  the  instant  case,  there  is  no  person  who 
has  suffered  injury.  The  statute  otherwise  provides  for 
the  payment  of  its  costs.  The  $300  assessment  must  be 
paid,  whether  or  not  the  owner  pays  the  costs  and  gives 
bond,  in  compliance  with  the  order. 

For  the  reasons  above  given,  the  judgment  of  the  trial 
court  is  modified  so  as  to  exclude  the  order  requiring  the 
defendant  to  pay  the  $300  assessment.  ^ 

Modified. 

Sedgwick,  J.,  not  sitting. 
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Loins  E.  SCHWABB  ET  AL..,  APPELLEES,  V.  AMERICAN  RuBAL 

Credits  Association,  defendant  :  Samuel  F.  Sanders 

ET  AL.,  appellants. 
FiLfiD  Decembeb  15,  1919.    No.  20552. 

1.  Judgment  by  I>efaalt:  Denial  of  Intervention.  Judgment  by  (jle- 
fault  was  entered  against  the  corporation  in  the  'sum  of  $24,625, 
the  petition  alleging  damages  in  that  amount  by  reason  of  the 
sale  to  the  plaintiffs  of  shares  of  stock  in  the  amount  of  $1,400  and 
a  failure  upon  the  part  of  defendant  to  make  a  loan  for  $14>000. 
No  special  damages  were  alleged.  Afterwards,  but  during  the 
same  term  of  court,  certain  stockholders  intervened,  asking  that 
the  default  Judgment  be  vacated,  so  that  they  might  file  answers 
setting  up  certain  defenses,  and  bring  in  issue  the  amount  of  plain- 
tiff's damages.  The  application  of  the  intervening  defendants  was 
denied.    fTekf,  error. 

2.  Appearance,  Denial  of:  Error.  Prior  to  asking  the  vacation  of  the 
Judgment,  the  Intervening  stockholders,  in  behalf  of  the  corpora- 
tion, and  during  the  term  at  which  the  default  Judgment  was  en- 
tered, made  special  appearanee,  objecting  to  the  Jurisdiction  of  the 
court  over  the  defendant,  for  want  of  notice,  no  summons  having 
been  served  upon  any  officer  or  agent  of  the  corporation.  The 
special  appearance  was  overruled.    Heldf  error. 

8.  Corporations:  Foreign  Corporation:  Service  of  Summons.  At  the 
time  of  commencing  action,  the  defendant,  a  foreign  corporation, 
had  never  domesticated  itself  within  this  state;  it  was  not  at  the 
time  doing  business  in  this  state;  nor  had  it  ever  filed  with  the 
state  auditor  written  authority  for  him  to  aecept  service  for  it. 
A  service  of  summons  upon  the  deputy  state  auditor,  who  never 
forwarded  a  copy  of  the  summons  to  the  foreign  corporation  and 
was  under  no  duty  to  forward  it,  would  not  constitute  service  up- 
on the  corporation. 

Appeal  from  the  district  court  for  Dawes  county :  Wil- 
liam H.  Westover,  Judge.   Reversed. 

E.  D.  C rites  and  F.  A.  C rites,  for  appellants. 

George  W.  Plantz  and  William  P.  Rooney,  contra. 

Cornish,  J. 

The  plaintiffs  subscribed  for  stock  in  the  defendant 
American  Rural  Credits  Association,  a  Delaware  corpo- 
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ration,  organized  for  the  purpose  of  engaging  in  the  mort- 
gage loan  business  on  the  amortization  plan,  similar  to 
that  of  federal  land  banks,  and  gave  their  note  therefor 
in  the  sum  of  $1,400,  which  note  was  sold  to  the  Citizens 
State  Bank  of  Chadron.  Later  the  bank  recovered  a 
judgment  for  $1,550.26  on  the  note,  which  judgment  the 
plaintiffs  paid.  Shortly  afterwards  the  association  ceased 
to  do  business  in  this  state.  Thereupon  plaintiffs 
brought  suit  against  the  association  in  Dawes  county, 
claiming  to  have  been  damaged  in  the  sum  of  $24,192, 
on  account  of  the  sale  of  the  stock  to  them,  and  because 
of  its  failure  to  make  a  loan  to  the  plaintiffs  in  the  sum 
of  $14,000,  which  was  provided  for  in  the  agreement 
wherein  the  plaintiffs  subscribed  for  the  stock.  Judg- 
ment upon  default  was  had  against  the  association  in  the 
sum  of  $24,625.  Afterwards,  but  during  the  same  term 
of  court,  certain  stockholders  in  the  defendant  corpo- 
ration attempted  to  intervene  for  the  protection  of  their 
rights.  They  first  made  a  special  appearance  for  the  pur- 
pose of  objecting  to  the  court's  jurisdiction  to  enter  judg- 
ment against  the  defendant  for  want  of  notice.  This 
special  appearance  being  overruled,  they  appeared 
specially,  asking  leave  to  intervene,  and  that  the  judg- 
ment be  vacated  for  reasons  set  forth  in  their  affidavits. 
This  special  appearance  being  overruled,  the  interveners 
.again  moved  the  court  to  set  aside  the  judgmc'it  by  de- 
fault, so  that  the  interveners,  stockholders,  could  inter- 
vene and  make  defense  to  the  suit  for  reasons  specified 
in  their  accompanying  affidavits,  which  motion  was  over- 
ruled. The  aflSdavits  point  out  that  the  basis  of  plain- 
tiffs' action  is  damages  accruing  to  them  in  the  payment 
of  $1,400  for  shares  of  stock;  that  no  special  damages 
are  alleged  in  the  petition,  and  that  it  is  impossible  that 
the  plaintiffs  could  have  been  damaged  in  the  sum  of 
$24,625  by  reason  df  such  payment  for  stock;  that  as 
stockholders  interveners  are  interested  in  the  subject- 
matter  of  the  action ;  and  that  they  had  no  notice  of  the 
action  until  default  judgment  was  entered.  The  affidavits 
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contain  statements  of  fact  to  show  that  no  sufficient  no- 
tice was  ever  given  to  the  corporation ;  that  the  corpora- 
tion has  failed  to  make  an  appearance  in  the  suit  against 
it;  and  that  there  is  no  person  to  whom  the  objecting 
stockholders  can  apply  to  make  a  defense,  if  they  are 
not  admitted  for  that  purpose. 

In  this  ruling,  last  above  mentioned,  we  are  of  opinion 
that  the  trial  court  erred.  It  would  seem  impossible 
that  the  plaintiflfs  could  have  suffered  damages  in  the  sum 
of  $24,625  by  reason  of  the  purchase  of  shares  of  stock 
amounting  to  $1,400  and  failure  of  the  association  to 
make  the  loan.  The  interveners,  as  stockholders  of  the 
corporation,  had  a  right  to  intervene  for  their  own  pro- 
tection as  stockholders.  Their  motion  was  made  during 
the  term  in  which  the  default  was  entered,  and  we  are 
of  opinion  that  it  was  an  abuse  of  the  trial  court's  dis- 
cretion to  refuse  to  set  aside  the  judgment  and  permit  the 
intervening  stockholders  to  contest  the  amount  of  plain- 
tiffs' damages  and  make  other  defenses.  Hyde  v.  Kent, 
47  Neb.  26;  State  v.  Holmes,  60  Neb.  39;  Cobhey  v. 
Wright,  23  Neb.  250;  Bradley  v.  Slater,  58  Neb.  554; 
Coates  V.  O'Connor,  102  Neb.  602. 

The  court  should  also  have  entertained  and  sustained 
the  interveners'  special  appearances,  objecting  to  the 
jurisdiction  of  the  court  to  enter  judgment.  Stockhold- 
ers, for  their  own  protection,  were  entitled  to  have  the 
corporation  legally  in  court,  if  at  all.  Three  summonses 
were  issued :  one  to  the  sheriff  of  Douglas  county,  which 
the  sheriff  returned,  stating  that  he  did,  not  find  the  de- 
fendant in  his  county ;  that  Mr.  Odell,  then  secretary  of 
the  tederal  land  bank,  stated  to  him  that  he  had  not  been 
an  officer  of  the  company  since  July,  1916,  and  that  he 
did  not  doubt  Odell's  word.  Afterwards  the  sheriff  made 
another  return  of  service  entitled  ** Sheriff's  Amended 
Return  to  Comply  with  Order  of  Court,"  in  which  he 
undertakes  to  make  service  upon  Frank  J.  Odell,  as 
secretary  of  the  corporation,  at  room  701,  W.  0,  W. 
building.    The  facts  are  that  this  room  never  was.  the 
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office  of  the  defendant  association,  and  Frank  J.  Odell 
was  not  at  the  time  an  officer  or  agent  of  the  association. 

Another  summons  was  issued  to  the  sheriff  of  Dawes 
county,  which  was  served  upon  one  W.  A.  Carmean,  as 
an  officer  or  agent  of  the  association.  In  fact,  he  was 
not  and  never  had  been  such  an  officer  or  agent  that 
service  could  be  had  upon  him.  He  was  an  officer  of 
the  bank  which  purchased  the  note  given  by  the  plain- 
tiffs, and  put  in  judgment. 

The  third  and  last  summons  was  issued  to  the  sheriff 
of  Lancaster  county.  The  return  shows  service  upon 
the  deputy  state  auditor.  The  deputy  state  auditor  did 
not  send  copy  of  the  summons  to  the  defendant  corpo- 
ration, but  returned  it  to  the  clerk  of  the  district  court, 
with  a  letter  stating  that  service  could  not  be  made  up- 
on him  for  the  reason  that  the  corporation  had  never 
domesticated  itself  within  the  state.  At  the  time  serv- 
ice  was  attempted  the  association  had  never  domesti- 
cated itself;  it  had  never  filed  the  written  authority 
which  the  law  requires,  authorizing  the  auditor  to  ac- 
cept service  for  it;  and,  furthermore,  'as  the  record 
shows,  it  was  not  at  that  time,  and  had  not  been  for 
a  long  period  prior  thereto,  attempting  to  do  business  in 
this  state,  but  had  quit  the  state.  Whether  a  service  up- 
on the  deputy  state  auditor  is  a  compliance  with  the 
law  requiring  a  service  upon  the  auditor,  it  is  not  neces- 
sary to  decide,  because  the  service  attempted  in  this 
case  would,  in  no  event,  be  sufficient.  A  copy  of  the 
smnmons  was  not  for^  arded  to  the  association  by  the 
auditor.  No  duty  was  upon  the  auditor  to  forward  it; 
nor  does  the  record  show  facts  from  which  a  presumption 
of  notice,  or  estoppel  to  deny  notice,  could  arise.  Poeg^ 
gler  v.  Supreme  Council,  C.  M.  B,  A.,  102  Neb.  608. 

Reversed. 

Letton,  J.,  concurs  in  the  conclusion. 

104  Neb. 
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Louis  E.  Schwabe  bt  al.,  APPEiiLEEs,  v.  American  Rural 
Credits  Association,  defendant:  Samuel  F.  Sanders 

ET  AL.,  APPELLANTS. 
Filed  December  15.  1919.    No.  20903. 

Appeal   from  the  district  court  for    Dawes    county: 
William  H.  Westover,  Judge.    Reversed  and  dismissed. 

E.  D.  Crites  and  F.  A.  Crites,  for  appellants. 
George  W.  Plantz  and  William  P.  Rooney,  contra. 

Cornish,  J. 

This  case  was  argued  and  submitted  in  connection  with 
Schivahe  v.  American  Rural  Credits  Ass'n,  ante,  p.  46, 
in  which  judgment  was  recovered  against  the  American 
Rural  Credits  Association  in  the  sum  of  $24,625.  The 
same  plaintiffs  sue  the  association  and  various  stock- 
holders for  the  recovery  of  personal  judgments  against 
them,  for  the  satisfaction  of  the  judgment  recovered. 
The  ground  of  the  action  is  that  the  corporation  had  not 
complied  with  the  provisions  of  the  Nebraska  statute, 
requiring  domestic  corporations  to  make  and  file  annual 
statements  and  copy  of  resolutions.  Rev.  St.  1913,  sees. 
549,577,586. 

In  Schwabe  v.  American  Rural  Credits  Ass'n,  ante, 
p.  46,  we  have  held  that  the  judgment  must  be  reversed 
and  the  cause  remanded.  Inasmuch  as  the  plaintiff's 
right  of  action  in  this  case  depends  upon  their  having 
exhausted  their  legal  remedy,  it  follows  that  our  deci- 
sion, reversing  the  judgment  in  the  other  case,  must 
work  a  vacation  of  the  judgment  appealed  from  in  this 
case  and  dismissal  of  the  action.  Wehn  v.  Fall,  55  Neb. 
547;  Globe  Publishing  Co.  v.  State  Bank  of  Nebraska, 
41  Neb.  175. 

It  is  admitted  that  all  of  the  37  defendants,  except 
Odell,  Talmadge  and  Lawson,  were  stockholders  only, 
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having  no  voice  or  share  in  the  management  of  the  corpo- 
ration. It  would  seem  from  the  record  that  these  stock- 
holders were  innocent  holders  of  stock  who  had  sub- 
scribed therefor  under  the  same  circumstances  and  con- 
ditions as  the  plaintiffs,  who  were  also  stockholders  in  the 
corporation.  Assuming  this  to  be  true,  it  follows  that 
the  plaintiffs  would  have  no  right  of  action  against  these 
defendants  for  failing  to  comply  with  the  Nebraska  law, 
regulating  the  formation  and  management  of  the  corpo- 
ration.   Singhaus  v.  Piper,  103  Neb.  493. 

The  American  Rural  Credits  Association  Was  a  Dela- 
ware corporation,  not  domesticated.  It  would  seem  that 
the  liability  of  stockholders  iii  it  would  be  fixed  by  the 
Delaware,  and  not  by  the  Nebraska,  law. 

For  the  reasons  above  given,  the  judgment  of  the 
district  court  is  reversed  and  the  cause  dismissed. 

Reversed  and   dismissed. 


Letton,  J.,  concurs  in  the  conclusion. 


State  op  Nebraska  v.  Edward  K.  Murray. 

Filed  Dbcembeb  15,  1919.    No.  20556. 

1.  Ctonstitational  Law:  Sunday  Labor  Act.  Chapter  234,  Laws  1917. 
is  not  dlscriminatiye  class  legislation  by  reason  of  the  fact  that 
it  imposes  upon  barbers  a  more  severe  penalty  for  working  at  their 
trade  on  Sunday  than  that  imposed  by  the  general  Sunday  act, 
namely,  section  8802,  Rev.  St  1913. 

2.  Sunday  Labor  Act:  Penalty.  Under  the  police  power  the  legis- 
lature may  impose  such  reasonable  penalty  for  a  violation  of  the 
Sunday  law  as  it  may  deem  reasonably  necessary  to  make  the  act 
effective. 

3.  :  Basbeb  Shops.    It  is  within  the  province  of  the  legislature 

to  provide  by  law  that  keeping  barber  shops  open  on  Sunday  is  not 
a  work  of  necessity. 

Error  to  the  district  court  for  Douglas  county :    Willis 
G.  Sears,  Judge.      Affirmed. 


52  NEBBASKA  REPORTS.  [Vol.  104 


State  y.  Murray. 


Brown,  Baxter  d  Van  Dusen,  for  plaintiff  in  error. 

Willis  E,  Reedy  Attorney  General,  OrvUle  L.  Jones, 
Mason  Wheeler  and  George  A.  Magney,  contra. 

D^N,  J. 

Edward  K.  Murray  was  convicted  and  fined  $10  and 
costs  in  police  court  under  a  complaint  charging  that, 
in  Douglas  county,  he,  **  being  a  barber,  working  as  such 
in  the  barber  shop  of  the  Hotel  Fontenelle,  did  then 
and  there  on  Sunday,  July  29,  1917,  barber  one  John 
Doe,  •  *•  *  the  said  John  Doe,  real  name  unknown, 
being  at  the  time  of  said  barbering  a  guest  at  the  Hotel 
Fontenelle. '  ^ 

On  appeal  a  jury  was  waived,  and  the  case  being  tried 
to  the  court  on  a  stipulation  of  facts,  the  judgment  was 
affirmed  by  the  district  court.  Defendant  prosecutes 
error. 

The  stipulation  follows :  **  (1)  The  defendant,  Edward 
K.  Murray,  is  a  barber  by  profession,  and  as  such  was 
on  Sunday,  the  29th  day  of  July,  1917,  in  the  employ 
of  the  Interstate  Hotel  Company,  then  operating  the 
Hotel  Fontenelle  in  the  city  of  Omaha,  Douglas  county, 
Nebraska;  that  the  said  defendant  on  said  day  and  time 
and  place,  and  in  the  barber  shop  owned  and  operated  by 
said  hotel  company  in  said  hotel  company's  building, 
did  barber  one  Harry  C.  Lefler  under  direction  of  said 
hotel  company. 

**  (2)  That  said  Lefler  at  said  time  was  a  guest  of  said 
Hotel  Fontenelle,  having  arrived  late  the  night  before 
from  some  distant  point  in  another  state;  that  when 
said  Lefler,  guest  of  said  hotel,  came  into  the  barber 
shop  and  demanded  services,  he  was  in  necessary  need 
of  barbering  in  order  to  be  comfortable  and  healthy  and 
in  order  to  make  himself  presentable  in  appearance  and 
acceptable  to  the  other  guests  of  the  hotel  in  the  dining 
room  and  lobby  thereof;  that  said  Hotel  Fontenelle 
has  a  capacity  to  entertain  more  than  300  guests  at  a 
time,  and  on  or  about  the  date  mentioned  above  there 
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were  several  hundred  other  guests  in  said  hotel;  that 
in  the  city  of  Omaha  and  in  the  state  of  Nebraska,  there 
are  a  great  many  other  hotels  of  large  capacity  maintain- 
ed and  operated  on  the  same  high  plane  as  the  Hotel 
Fontenelle  and  which  are  patronized  by  the  traveling 
public  especially  iii  large  numbers,  who  likewise  main- 
tain and  operate  in  connection  with  said  hotel  business 
barber  shops  for  the  aoconamodation,  comfort  and  health 
of  their  patrons;  that  the  traveling  public  stopping  at 
said  hotel  expect  and  demand  on  Sunday,  as  well  as 
week  days,  tonsorial  attention  and  service  as  well  as 
bed  and  board  accommodations;  that  a  very  large  per 
cent,  of  said  patrons  are  commercial  travelers  and  so- 
licitors, who,  during  the  week,  have  pursued  their  busi- 
ness in  other  parts  of  the  state,  and  who  are  in  the 
habit  of  coming  to  Omaha  to  spend  Sunday  at  the 
Omaha  hotels,  and  who  usually  arrive  on  the  late  Satur- 
day night  or  early  Sunday  morning  train,  and  whose 
health  as  well  as  comfort  requires  tonsorial  care  and 
attention;  that  a  very  large  per  cent,  of  said  patrons 
are  without  proper  equipment  for  shaving  themselves, 
and  of  course  are  physically  unable  to  cut  their  own 
hair  or  treat  themselves  with  either  electric  or  other  mas- 
sage. ' ' 

Defendant  argues  that  the  barber  act,  namely,  chapter 
234,  Laws  1917,  is  not  applicable  to  the  facts;  that  it 
is  ** class  and  special  legislation,''  that  **it  discriminates 
against  barbers  and  in  favor  of  other  common  laborers 
by  imposing  on  barbers  a  severer  penalty  than  that  im- 
posed by  the  general  Sunday  act  on  other  common  labor- 
ers, and  is  therefore  unconstitutional."  The  ** general 
Sunday  act''  referred  to  imposes  a  fine  *'not  exceeding 
$5  nor  less  than  $1"  for  working  on  Sunday  *'at  common 
labor,  work  of  necessity  or  charity  only  excepted."  Rev. 
St.  1913,  sec.  8802. 

Section  1  of  the  act  in  question,  ho  far  as  applicable, 
provides:  **It  shall  be  unlawful  for  any  person,"  his 
agents  or  servants,  **to  conduct,  carry  on  or  to  perform 
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any  of  the  services  of  a  barber  on  the  first  day  of  the 
week,  conmionly  caDed  Sunday,  provided  that  the  services 
of  a  barber  shall  be  defined  as  common  labor  and  shall 
not  be  construed  as  being  a  work  of  necessity  or  charity, 
provided  that  where  such  services  shall  be  done  in  con- 
nection with  the  medical  treatment  of  persons  confined 
to  their  rooms  or  in  a  hospital  and  being  under  the 
care  of  a  physician,  the  same  shall  be  construed  as  a 
work  of  necessity."  Section  2  fixes  a  fine  of  $10  for 
the  first  offense  and  **not  less  than  fifteen  ($15.00) 
dollars  or  more  than  fifty  ($50.00)  dollars  or  by  imprison- 
ment in  the  county  jail  for  not  to  exceed  thirty  (30) 
days  for  the  second  and  subsequent  offenses." 

We  do  not  think  the  act  will  bear  the  construction 
contended  for  by  defendant.  It  applies  equally  to  all 
of  the  members  of  a  certain  class,  namely,  the  barbers 
of  the  state,  and  it  seems  to  be  a  reasonable  exercise 
of  the  police  power.  Under  this  power  th«  legislature 
in  its  discretion  may  impose  such  reasonable  penalty 
as.^dll  apply  to  all  the  members  of  any  given  class  of 
persons,  for  working  on  Sunday  as  it  may  deem  reason- 
bly  necessary  to  make  the  act  effective.  Statutes  simi- 
lar to  ours  th^t  inflict  a  heavier  penalty  for  barbering  on 
Sunday  than  is  imposed  on  other  classes  of  labor  for 
violation  of  the  general  Sunday  acts  have  been  held  con- 
stitutional. Breyer  v.  State,  102  Tenn.  103;  Stanfeal  v. 
State,  78  Ohio  St.  24 ;  People  v.  Bellet,  99  Mich.  151. 
In  the  Michigan  case  the  subject  is  discussed  at  some 
length.    The  court  aptly  said: 

''It  is  conceded  that  the  state,  in  the  exercise  of  its 
police  power,  has  the  right  to  enact  Sunday  laws,  and 
that  it  also  has  the  right  to  provide  for  the  regulation 
and  restriction  of  those  engaged  in  an  employment  which, 
in  and  of  itself,  may  prove  harmful  to  the  community, 
such  as  the  liquor  traffic.  But  it  is  contended  that  the 
business  of  conducting  a  barber  shop  is  not  of  this  class, 
and  that  it  is  in  the  nature  of  class  legislation  to, pro- 
hibit this  business  under  more  severe  penalties  than 
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those  provided  for  the  conduct  of  other  legitimate  busi- 
ness on  Sunday.  We  do  not  deem  the  act  in  question 
open  to  such  objection.  By  class  legislation,  we  under- 
stand such  legislation  as  denies  rights  to  one  which  are 
accorded  to  others,  or  inflicts  upon  one  individual  a  more 
severe  penalty  than  is  imposed  upon  another  in  like  case 
offending. ' ' 

Cooley,  Constitutional  Limitations  (7th  ed.)  554,  is 
cited  in  support  of  the  text. 

Defendant  argues  too  that,  in  view  of  the  stipulation 
which  provides  that  Lefler  *'was  in  necessary  need  of 
barbering  in  order  to  be  comfortable  and  healthy,*'  this 
made  the  barbering  a  work  of  necessity.  We  do  not  think 
so.  Lefler  was  barbered  in  the  barber  shop.  Under  the 
agreed  statement  of  facts  he  did  not  come  within  the 
class  of  persons  who  are  excepted  from  the  operation 
of  the  statute  and  for  whom  the  services  of  a  barber 
may  lawfully  be  performed  *'in  connection  with  the  med~ 
ical  treatment  of  persons  confined  to  their  rooms  or  in 
a  hospital  and  being  under  the  care  of  a  physician. ' '  If 
any  of  these  conditions  had  obtained,  the  barbering,  under 
the  express  terms  of  the  act,  would,  of  course,  be  con- 
strued to  be  a  work  of  necessity.  It  will  not  be  pre- 
sumed that  the  legislature  by  this  act  intended  to  make 
it  a  crime  in  a  case  of  emergency  to  cut  the  hair  or  to 
remove  the  beard  of  a  person  who  has  sustained  in- 
juries about  the  head  or  face  and  for  whose  proper 
treatment  such  services  are  required.  The  facts  stipu- 
lated do  not  present  a  case  of  that  kind. 

Defendant's  contention  that  it  is  not  within  the  prov- 
ince of  the  legislature  to  define  what  is  a  work  of  neces- 
sity or  charity  does  not  seem  to  be  well  founded.  In 
Petit  V.  Minnesota,  177  U.  S.  164,  the  supreme  court  of 
the  United  States  commented  on  and  approved  this 
language  found  in  the  Minnesota  opinion:  ^*In  view  of 
all  these  facts,  we  cannot  say  that  the  legislature  has  ex- 
ceeded the  limits  of  its  legislative  police  power  in  de- 
claring that,  as  a  matter  of  law,  keeping  barber  shops 
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open  on  Sunday  is  not  a  work  of  necessity  or  charity, 
while  as  to  all  other  kinds  of  labor  they  have  left  that 
question  to  be  determined  as  one  of  fact/' 

We  do  not  find  reversible  error.    The  judgment  is 

Affibmed. 

RosE;  J.,  dissents. 


Red  Neal  v.  State  of  Nebraska. 

Filed  December  15,  1919.    No.  21089. 

1.  Witnesses:  Cross-examination.  An  accomplice  who  consents  to 
testify  on  the  part  of  the  state  cannot  be  compeHed,  upon  the  cross- 
examination,  to  testify  as  to  whether  he  participated  in  the  com- 
mission of  a  crime  that  is  not  connected  with  the  offense  for  which 
the  defendant  ]s  being  tried. 

2.  Criminal  Law;  Evidence:  Declarations  of  Conspirator.  Wheri) 
it  is  shown  that  a  conspiracy  was  formed  to  commit  a  series  of 
crimes,  the  declarations  of  one  of  the  conspirators  during  the  ex- 
istence of  the  conspiracy  are  admissible  in  evidence,  although  such 
declarations  were  made  after  the  commission  of  the  crime  for 
which  the  defendant  is  being  tried. 

3.  :  Instructions.    It  is  n<5t  incumbent  on  the  court  to  inform 

the  jury  that  defendant  introduced  no  evidence  to  overcome  or  to 
explain  the  state's  evidence. 

4.    :    Witnesses:    Credibility:    Question  for  Jury.*    It  is  the 

province  of  the  jury  to  pass  upon  the  probative  value  of  the  testi- 
mony of  a  witness  notwithstanding  the  jury  may  believe  that  such 
witness  has  wilfully  sworn  falsely  in  regard  to  a  material  matter. 

5.    :  Abettor.     One  who  incites  or  instigates  the  commission 

of  a  felony  when  he  is  neither  actually  nor  constructively  present 
is  an  aider,  abettor  or  procurer  within  the  meaning  of  section 
8579,  Rev.  St.  1913.    Lamb  v.  State,  69  Neb.  212. 

6.   :  Instructions.    Section  9114,  Rev.  St.  1913,  is  substantially 

complied  with  when  the  jury  is  informed  that,  even  though  the 
defendant  has  not  availed  himself  of  the  privilege  of  testifying 
in  his  own  behalf,  such  failure  to  testify  should  not  be  taken  as 
creating  a  presumption  against  him. 

7.   :  .  Error  cannot  be  predicated  upon  a  refusal  by  the 

court  to  give  an  instruction  requested  by  defendant  when  in  an- 
other instruction  the  jury  is  correctly  informed  respecting  the 
points  covered  by  defendant's  requested  instruction. 
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8.  New  Trial:  Newly^  Discovered  Evidence.  "A  new  trial  should  not 
be  granted  a  party  on  the  ground  of  newly  discovered  evidence* 
unless  he  makes  it  appear  that  the  newly  discovered  evidence  is 
material  for  him,  and  that  he  could  not  by  the  exercise  of  reason- 
able diligence  have  discovered  and  produced  it  at  the  trial."  Cun- 
ningham V,  State,  56  Neb.  691. 

9.  Ciimlnal  Law:  Evidence:  Other  Acts.  "To  make  evidence  of  other 
acts  available  in  a  criminal  prosecution,  some  use  for  it  must  be 
found  as  evidencing  a  conspiracy,  knowledge,  design,  disposition, 
plan,  or  scheme,  or  other  quality,  which  is  of  itself  evidence  bear- 
ing upon  the  particular  act  charged."    Clark  v.  State,  102  Neb.  728. 

10.   :  :  Objections.     An  objection  that  certain  evidence 

offered  is  "incompetent,  irrelevant  and  immaterial"  is  not  neces- 
sarily sufficient  to  require  its  exclusion  on  the  ground  that  there 
is  not  sufficient  foundation  for  its  introduction. 

Error  to  the  district  court  for  Douglas  county:  Wil- 
liam A.  Redick,  Judge.     Affirmed. 

Ernest  F.  Armstrong,  Kelligar  d  Ferneau  and  Albert 
S.  Ritchie,  for  plaintiff  in  error. 

Clarence  A.  Davis,  Attorney  General,  and  A.  F.  Shot^ 
well,  contra. 

Dean,  J. 

In  the  district  court  for  Douglas  county  it  was  charged 
that,  on  or  about  September  28,  1918,  defendant  **did 
feloniously  procure,  incite,  abet  and  aid*'  W.  J.  McKenna 
and  L,  C.  Jones  in  the  ^'felonious  stealing,  taking,  mov- 
ing and  driving  away"  of  an  automobile  touring  car,  the 
property  of  C.  J.  Tamulewicz,  of  the  value  of  $1,145. 

Defendant  was  convicted  and  prosecutes  error. 

Both  McKenna  and  Jones  pleaded  guilty  and  volun- 
tarily testified  on  the  part  of  the  state.  About  a  month 
after  the  Tamulewicz  car  was  stolen  McKenna  was  in- 
formed against  and  charged  in  the  same  court  with  steal- 
ing another  automobile  known  as  the  Judson  car.  On 
the  cross-examination  in  the  present  case  he  was  asked 
respecting  the  Judson  car :  *  *  Q.  Did  you  or  did  you  not 
steal  it?  *  *  *  A.  I  am  not  here  to  perjure  myself, 
and  I  will  not  incriminate  myself."    The  court  sustain- 
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ed  McKenna  in  his  refusal  to  answer.  This  was  not 
error.  In  Pitcher  v.  People,  16,  Mich.  142,  in  an  opinion 
by  Judge  Cooley,  the  cqurt  say:  **When  an  accomplice 
consents  to  be  used  by  the  prosecution  as  a  witness, 
while  he  is  compelled,  on  cross-examination,  to  testify 
fully  concerning  the  transaction  under  investigation,  he 
cannot  be  forced  to  testify  as  regards  his  criminality  in 
other  cases.*' 

Defendant  complains  because  Mrs.  Bowles  was  per- 
mitted to  relate  the  substance  of  certain  damaging  ad- 
missions made  to  her  by  McKenna  after  the  theft  of 
the  Tamulewicz  car,  in  which  he  implicated  Neal  and 
another.  This  was  not  error.  **  Where  the  conspiracy 
contemplates  a  series  of  crimes,  acts  and  declarations 
of  a  conspirator  during  the  existence  of  the  conspiracy, 
although  after  the  commission  of  the  specific  crime  for 
which  defendant  is  on  trial,  are  admissible.''  16  C.  J. 
663,  sec.  1319. 

Defendant  did  not  avail  himself  of  his  privilege  to 
testify,  and  with  the  exception  of  one  witness  who  testi- 
fied briefly  and  not  at  all  as  to  the  merits,  no  testimony 
was  offered  on  his  behalf.  He  now  argues  that  an 
instruction  requested  by  him  containing  this  language 
should  have  been  given:  **Even  if  he  introduced  no 
evidence  at  all  to  overcome  or  explain  that  against  him, 
the  jury  should  acquit  him,  unless  the  evidence  intro- 
duced by  the  state  satisfies  you,  beyond  a  reasonable 
doubt,  that  he  is  guilty  as  charged  in  the  information." 
We  do  not  agree.  The  jury  was  correctly  instructed  on 
reasonable  doubt.  It  was  not  incumbent  on  the  court  to 
inform  the  jury  that  defendant  introduced  no  evidence 
to  overcome  or  to  explain  the  state's  evidence.  People 
V.  Hummel,  104  N,  Y.  Supp.  308;  State  v.  Hogan,  115 
la.  455. 

Defendant  complains  because  this  requested  instruction 
was  refused:  ^*You  are  instructed  that  if  a  witness, 
who  was  an  accomplice  of  the  defendant,  has  wilfully 
sworn  falsely  in  regard  to  a  material  matter  upon  the 
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trial  of  this  case,  the  evidence  of  such  accomplice  is 
not  sufficient  to  sustain  a  conviction  of  the  defendant, 
unless  such  evidence  is  corroborated  by  other  evidence. ' ' 
In  this  ruling  error  was  not  committed.  It  is  one  of 
the  functions  of  the  jury  to  pass  on  the  probative  value 
of  such  testimony.  16  C.  J.  695,  sec.  1422,  and  p.  957, 
sec.  2342. 

Exceptions  are  taken  to  instructions  7  and  8.  De- 
fendant argues:  **The  giving  of  these  instructions  was 
error  because  they  stated  to  the  jury  that,  if  Neal  agreed 
with  others  to  a  common  plan  to  procure,  aid  and  abet 
McKenna  and  Jones,  and  in  pursuance  of  such  plan  the 
Tamulewicz  car  was  stolen,  that  would  be  sufficient  to 
convict.  An  aider  or  abettor  must  be  actually  or  con- 
structively present  at  the  commission  of  a  felony.'^  We 
do  not  think  defendant's  argument  is  tenable.  One  who 
incites  or  instigates  the  commission  of  a  felony  when  he 
is  neither  actually  nor  constructively  present  is  an  aider, 
abettor  or  procurer  within  the  meaning  of  section  8579, 
Rev.  St.  1S13.  Lamb  v.  State,  69  Neb.  212;  Skidmore 
V.  State,  80  Neb.  698. 

In  the  instruction  numbered  9  the  jury  were  informed, 
among  other  things,  that  '*a  person  charged  with  the 
commission  of  a  crime  is  a  competent  witness  in  his 
own  behalf,  but  the  fact  that  he  has  not  availed  himself 
of  such  privilege  should  not  be  taken  by  you  as  creating 
a  presumption  against  him. ' '  Defendant  argues :  ' '  Un- 
der our  statute  (Rev.  St.  1913,  sec.  9114),  defendant  is 
not  a  competent  witness  unless  he  requests  so  to  be, 
and  to  say  that  he  is  without  modification  is  error." 
The  exception  is  technical  and  appears  to  be  without 
substantial  merit.  The  court  modified  the  instruction  by 
informing  the  jury  that  'Hhe  fact  that  he  has  not  availed 
himself  of  such  privilege  should  not  be  taken  by  you 
as  creating  a  presumption  against  him."  The  statute 
was  substantially  complied  with. 

Defendant  complains, of  the  court's  refusal  to  give  his 
offered  instruction  numbered  9.    The  court  did  not  err 
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in  its  ruling,  because  every  element  in  the  requested  in- 
struction is  covered  in  another  instruction  wherein  the 
jury  is  informed  that  before  they  could  find  defendant 
guilty  they  must  be  satisfied  beyond  a  reasonable  doubt 
that  McKenna  and  Jones  stole  the  car  in  question,  atld 
that  prior  to  the  stealing  defendant  procured,  incited, 
abetted  and  aided  McKenna  and  Jones  in  the  theft. 

Defendant  requested  an  instruction,  which  was  refused, 
informing  the  jury  that  he  was  charged  with  being 
an  accessory  before  the  fact  and  defining  the  elements 
that  constitute  that  offense.  Error  cannot  be  predicated 
on  this  assignment.  The  instruction  on  inciting,  abet- 
ting and  aiding  as  given  suflSciently  covers  these  points. 
Guignon  v.  State,  101  Neb.  587. 

Defendant's  motion  for  a  new  trial  on  the  ground  of 
newly  discovered  evidence  was  denied.  The  information 
was  filed  January  21,  1919,  charging  the  offense  as 
having  been  committed  on  or  about  September  28,  1918. 
The  case  was  tried  40  days  thereafter.  The  affidavits 
are  mainly  to  the  effect  that  defendant  was  unable  in 
that  time  to  establish  his  whereabouts  on  September  29, 
3918.  We  think  due  diligence  was  not  shown.  It  was 
not  an  abuse  of  judicial  discretion  to  overrule  the  ap- 
plication.   Cunningham  v.  State,  56  Neb.  691. 

Defendant  argues:  '*It  was  error  to  receive  in  evi- 
dence the  matter  touching  the  dealings  of  the  principal 
parties  with  the  *Buick  Roadster'  on  any  theory.  This  tes- 
timony detailed  the  commission  of  an  independent  and 
dissimilar  crime  committed  at  a  date  prior  to  the  in- 
stigation or  conception  of  the  agreement  relied  upon 
by  the  state,  to  convict  the  defendant  of  the  crime  charg- 
ed in  the  information."  The  evidence  respecting  the 
sale  of  the  stolen  Buick  roadster  to  defendant  and  an- 
other, with  knowledge  by  the  purchasers  that  the  car 
was  stolen,  was  properly  admitted  as  tending  to  show 
the  formation  and  existence  of  a  general  plan  and  con- 
spiracy to  steal  cars  and  sell  them,  in  which  plan  the 
state  contended  defendant  was  an  active  participant. 
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Clark  V.  State,  102  Neb.  728 ;  St.  Clair  v.  State,  103  Neb. 
125 ;  State  v.  Dobbins,  152  la.  632 ;  State  v.  Monroe,  142 
Minn.  394. 

Defendant  argues  that  the  jury  should  have  been  in- 
structed respecting  the  limited  purpose  for  which  the 
testimony  in  the  matter  of  the  Buick  roadster  was  ad- 
mitted. It  seems  to  us  that  instruction  numbered  8,  when 
considered  altogether,  plainly  informs  the  jury  that  the 
defendant  was  ^*not  charged  with  stealing  the  Buick  or 
any  other  car,  nor  with  receiving  stolen  property, ' '  but 
that  such  evidence  was  for  the  purpose  of  showing  an 
unlawful  plan  or  conspiracy  by  defendant  and  others  to 
steal  automobiles  and  to  dispose  of  them. 

Defendant  finally  argues:  *'It  was  error  to  receive 
the  testimony  of  Mrs.  Dorothy  McKenna  concerning  the 
alleged  conversation  with  one  Maurice,  without  having 
laid  a  proper  foundation  connecting  the  defendants,  or 
one  of  them,  with  such  conversation."  No  objection 
was  made  on  the  ground  that  there  was  not  suflficient 
foundation  for  its  introduction.  The  objection  was  that 
the  testimony  was  **  incompetent,  irrelevant  and  imma- 
terial.'' The  better  rule  seems  to  be  that  this  stock 
objection  does  not  suflSciently  challenge  the  court's  at- 
tention to  the  point  in  question.  Crocker  v.  Carpenter, 
98  Cal.  418 ;  1  Wigmore,  Evidence,  sec.  18 ;  38  Cyc.  1382. 
To  hold  the  objection  sufficient  as  made,  would  cast  an 
unreasonable  burden  upon  the  court  in  a  protracted  trial. 
It  has  been  aptly  said:  ''Certainly  it  is  not  fair  to 
allow  such  a  general  dragnet  as  'incompetent,  irrelevant, 
and  immaterial'  to  be  cast  over  every  bit  of  evidence 
in  the  case  which  counsel  would  like  to  keep  out,  and 
then  to  permit  counsel,  upon  careful  analysis  of  the 
printed  narrative  of  the  trial,  to  formulate  some  speci- 
fication of  error  not  thought  of  at  the  time,  and  which, 
if  seasonably  called  to  the  court's  attention,  might  have 
been  avoided  or  corrected."  Sigafus  v.  Porter,  84  Fed. 
430. 

Finding  no  reversible  error,  the  judgment  is 

Affirmed. 
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MoRBis  Katleman  v.  State  of  Nebraska. 

Filed  December  15,  1919.    No.  21100. 

1.  Ciiminal  Law:  Evidence:  Otheb  Acts.  "To  make  evidence  of  other 
acts  available  in  a  criminal  prosecution,  some  use  for  it  must  be 
found  as  evidencing  a  conspiracy,  knowledge,  design,  disposition, 
plan,  or  scheme,  or  other  quality,  which  is  of  itself  evidence  bear- 
ing upon  the  particular  act  charged."    Clark  v.  State,  102  Neb.  728. 

2.  :  .    The  opinion  of  an  expert  as  to  the  effect  of  the 

use  of  a  narcotic  on  the  credibility  of  a  witness  is  not  admissible 
in  evidence. 

3.   :  Verdict:  Impeachment.    "Matters  inhering  in  the  verdict 

of  a  jury  cannot  afterward  be  attacked  by  affidavits  of  the  Jurors.*' 
Iman  v,  Inkster,  90  Neb.  704. 

Error  to  the  district  court  for  Douglas  county:  Wil- 
liam A.  Redick,  Judge.     Affirmed. 

Benjamin  S.  Baker,  for  plaintiff  in  error. 

Clarence  A.  Davis,  Attorney  General,  W.  W.  Slabaiigh 
and  A.  V,  Shotwell,  contra. 

Dean,  J. 

This  is  a  companion  case  to  Neal  v.  State,  ante,  p.  56, 
in  which  a  decision  rendered  at  this  sitting  afiSrms  a 
judgment  of  conviction  for  a  felony.  Defendant  Katle- 
man was  informed  against  jointly  with  McKenna,  Jones 
and  Neal.  Both  Katleman  and  Neal  were  given  separate 
trials.  The  information  charges  that  defendant  ** felo- 
niously did  procure,  incite,  abet  and  aid"  W.  J.  McKenna 
and  L.  C.  Jones  in  the  **  felonious  stealing,  taking,  moving 
and  driving  away"  of  an  automobile  touring  car,  the 
property  of  C.  J.  Tamulewicz,  of  the  value  of  $1,145. 
Defendant  was  convicted  and  prosecutes  error. 

Virgil  Ott  is  a  17-year-old  boy  whose  residence  is 
at  Wichita,  Kansas.  He  testified  that  he  w^as  introduced 
to  Katleman  at  Omaha,  on  Sunday,  September  22,  1919, 
by  a  taxi-cab  driver,  and  that  he  there  told  Katleman 
hfe  had  stolen  a  car  at  Hutchinson,  Kansas,  that  he  want- 
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ed  to  sell,  lo  which  Katleman  replied  that  he  would  take 
care  of  the  car  for  him.  Ott  said  that  on  Monday  follow- 
ing Katleman  and  Neal,  both  being  present,  bought  the 
car  from  him  for  $75,  and  that,  pursuant  to  their  in- 
struction, he  took  the  car  to  Nebraska  City  and  there 
delivered  it  to  a  desigpiated  garage.  Defendant  says 
that  the  testimony  of  Ott  was  prejudicial  error  because 
it  did  not  '*  connect  in  any  manner  either  McKenna  or 
Jones  with  the  transaction."  He  argues:  **The  general 
rule  is  that,  on  the  prosecution  for  one  crime,  evidence 
which  shows  or  tends  to  show  the  accused  committed  a 
crime  independent  of  that  for  which  he  i^  being  tried  al- 
though a  crime  of  the  same  sort,  is  inadmissible  and  re- 
versible error.  •  •  *  We  are  not  unmindful  that  there 
are  exceptions  to  this  rule." 

The  objection  does  not  seem  to  be  well  founded.  The 
scheme  employed  by  defendant  and  Neal  in  obtaining 
and  disposing  of  the  Ott  car  was  substantially  the  same 
general  plan  and  scheme  as  that  employed  by  Neal  and 
defendant  in  obtaining  and  disposing  of  the  Tamulewicz 
car  and  other  stolen  cars  received  from  McKenna  and 
Jones.  On  this  point  the  court  instructed  the  jury  that 
defendant  was  *'not  on  trial  for  any  connection  he  may 
have  had  with  the  transaction  involving  the  car  from 
Hutchinson,  Kansas,"  and  that  the  evidence  of  Ott  should 
be  considered  *'only  upon  the  question  whether  or  not 
a  conspiracy,  design,  plan  or  scheme  existed  to  aid,  abet 
or  incite  McKenna  and  Jones  (mentioned  in  the  informa- 
tion) to  steal  automobiles,  and,  if  so,  whether  defendant 
Katleman  had  knowledge  of  such  conspiracy,  design,  plan 
or  scheme."  We  think  the  circumstances  of  the  present 
case  come  within  the  rule  announced  in  Clark  v.  State, 

102  Neb.  728.    To  the  same  effect  are :  St.  Clair  v.  State, 

103  Neb.  125;     State  v.  Dobbins,  152  la.  632;  State  v. 
Monroe,  142  Minn.  394. 

Lu  C.  Jones  is  one  of  the  codefendants  who  pleaded 
guilty  and  voluntarily  testified  on  the  part  of  the  state. 
Testimony  was  introduced  tending  to  show  that  this  wit- 
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ness  was  addicted  to  the  use  of  morphine  and  other 
narcotics.  Defendant  assigns  as  error  the  court's  re- 
fusal to  permit  expert  testimony  to  establish  the  fact 
that  the  use  of  such  drugs  tends  to  render  a  person 
unreliable  in  his  statements  and  generally  untruthful. 
This  assignment  of  error  cannot  be  sustained.  In  State 
V.  King,  88  Minn.  175,  a  like  question  was  involved.  The 
court  aptly  said:  ''Defendant  offered  to  show  on  the 
trial  that  a  witness  called  by  the  state  was  a  confirmed 
user  of  opium,  had  been  addicted  to  its  use  for  years, 
and  that  such  use  renders  the  person  unreliable  in  his 
statements  and  prone  to  falsehood.  The  evidence  was 
excluded  by  the  trial  court,  and  the  ruling  is  held  not 
error.  The  witness  was  before  the  court  and  jury.  His 
appearance,  demeanor,  and  the  manner  in  which  he  gave 
his  testimony,  whether  straightforward  and  unequivocal, 
or  in  a  manner  indicating  untruthfulness  or  an  unbal- 
anced mind,  were  sufl&cient  from  which  his  credibility 
could  be  determined." 

In  his  motion  for  a  new  trial  defendant  charges  that 
the  verdict  was  rendered  under  the  influence  of  passion 
and  prejudice,  and  in  support  of  his  contention  he  offer- 
ed the  affidavits  of  certain  of  the  jurors.  ''Matters 
inhering  in  the  verdict  of  a  jury  cannot  afterward  be 
attacked  by  affidavits  of  the  jurors."  Iman  v.  Inkster, 
90  Neb.  704.    The  evidence  supports  the  verdict. 

We  do  not  find  reversible  error.  The  judgment  is 
therefore 

Affibmed. 


Plymouth  Cordage    Company,  appellant,  v.    David   S. 

Phelps  et  al.,  appellees. 

Filed  December  15,  1919.    No.  20500. 

1.  Sales:  Implied  Wabrantt.  A  manufacturer  of  goods,  who  prepares 
them  to  be  sold,  either  through  himself  or  through  others,  im- 
pliedly warrants  that  the  goods  sold  are  reasonably  fit  for  the 
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purpofie  for  which  they  are  sold,  and  that  they  are  free  from  any 
latent  defect  growing  out  of  the  process  of  manufacturing. 

2.   :  Latent  Defect:  Evidence.   .Evidence  examined,  and  held 

proper  to  he  submitted  to  the  jury  as  bearing  upon  the  question 
whether  the  goods  sold  were  possessed  of  a  latent  defect  growing 
out  of  the  process  of  manufacture. 

Appeal  from  the  district  court  for  Webster  county : 
Wtuulam  C.  Doksby,  Judge.    Afflrmed. 

Burkett,  Wilson  S  Brown  and  Fred  Maurer,  for  appel- 
lant. 

F.  J.  Mumday,  contra. 

Aldbich,  J. 

Plaintiff  brought  this  action  at  law  to  recover  the  pur- 
chase price  of  a  carload  of  binding  twine  sold  by  it  to 
the  defendants  in  the  year  1914.  The  verdict  of  the 
jury  was  for  the  defendants.  The  plaintiff  brings  this 
action  on  appeal.  The  contract  of  purchase  was  made 
by  correspondence  between  the  parties.  The  twine  may 
be  designated  as  Plymouth  standard  twine. 

Plaintiff  was  the  manufacturer  of  the  twine.  Defend- 
ants were  merchants  at  Bladen,  who  handled  the  twine 
in  distributing  it  to  the  farmers  in  the  vincinity  of 
this  village.  Total  amount  purchased  by  the  defendants 
from  the  plaintiff  was  25,000  pounds  of  what  is  know  as 
Plymouth  standard  twine.  Plaintiff  claims  that  there 
is  due  him,  for  twine  sold  and  delivered,  from  the  de- 
fendants, and  each  of  them,  the  sum  of  $1,875,  and 
interest  at  6  per  cent,  from  October  1,  1915.  The  de- 
fendants in  their  answer  make  counterclaim  for  $5,000, 
alleging,  among  other  things,  in  substance,  that  this 
twine  in  controversy  was  defective  and  worthless  for 
the  purpose  for  which  it  was  purchased. 

The  principal  issue  in  this  case,  and  around  which 
everything  else  centers,  is:  Was  there  an  implied  war- 
ranty as  to  the  quality,  grade,  workmanship,  and  ma- 
terial furnished  in  making  this  twine  t 

104  Neh.— 6 
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Plaintiff  claims  that  the  twine  in  question,  which  was 
purchased  and  used  by  defendants  in  1915,  was  manu- 
factured in  the  same  way  and  was  of  the  same  quality 
and  the  same  material  as  that  made  in  1914;  the  char- 
acteristics of  standard  twine,  in  substance,  are  its  tex- 
ture— 500  feet  to  the  pound — ^uniform  strength,  and  a 
general  quality  that  makes  it  insect  proof;  that  no 
guaranty  was  ever  made  in  that  respect;  while  the  re- 
cord shows  conclusively  that  the  twine  was  eaten  and 
gnawed  by  insects  to  the  extent  that  a  very  large  pro- 
portion of  the  grain  went  to  pieces ;  in  many  instances 
as  high  as  18  bundles  out  of  20  would  be  unbound  and 
the  twine  eaten  off  by  insects. 

These  facts  being  proved  by  a  clear,  undisputed  weight 
of  evidence,  the  jury  on  the  facts  found  for  the  defend- 
ants. The  defendants  take  the  position  that  there  was 
an  implied  warranty  in  the  purchase  of  this  twine ;  that 
it  was  first-class  quality  and  would  perform  and  do  the 
things  for  which  it  was  purchased.  The  plaintiff  knew 
the  purpose  for  which  the  twine  was  to  be  used. 

The  court  has  recognized  the  doctrine  of  implied  war- 
ranty, and  in  many  cases  has  held  that,  where  an  article 
was  worthless  for  the  specific  purpose  for  which  it  was 
bought,  it  has  laid  down  the  rule  that  there  is  an  implied 
warranty  that  **the  article  supplied  shall  be  reasonably 
fit  for  the  purpose  for  which  it  is  sold.*'  Toledo  Com-^ 
puting  Scale  Co.  v.  Fredericksen,  95  Neb.  689.  The 
evidence  upon  the  proposition  is  overwhelming  that  a 
large  amount  of  the  grain,  when  it  came  to  be  placed 
in  stacks,  was  unbound,  or  the  bundles  became  unbound 
immediately  upon  touching  them;  that  the  same  t\^ine, 
black  in  color,  was  different  in  quality  from  other  stand- 
ard twines  used  in  binding  grain. 

The  jury,  then,  on  the  evidence,  rendered  the  only 
verdict  it  could  render.  This  court  has  said:  ** Ordinari- 
ly where  a  manufacturer  or  dealer  contracts  to  supply 
an  article  which  he  manufactures,  or  in  which  he  deals, 
for  a  j>articular  purpose,  of  which  he  is  aware,  under 
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such  circumstances  that  the  buyer  necessarily  trusts  to 
the  judgment  or  skill  of  the  manufacturer  or  dealer,  there 
is  an  implied  warranty  that  the  article  supplied  shall  be 
reasonably  fit  for  the  purpose  for  which  it  is  sold." 
Toledo  Computing  Scale  Co.  v.  Fredericksen,  supra.  It 
follows  there  must  be  an  implied  warranty. 

It  seems  to  be  the  general  rule  of  this  court  that,  in 
regard  to  implied  warranty,  the  article  sold  is  supposed 
to  be  generally  expected  to  do  the  thing  for  which  it 
is  sold.  This  doctrine  is  reiterated  in  the  case  of  Under-^ 
feed  Stoker  Co.  v.  Farmers  Co-operative  Creamery  <& 
Supply  Co.,  98  Neb.  377.  The  same  doctrine  is  again 
reiterated  in  Oxygenator  Co.  v.  Johnson,  99  Neb.  643; 
and  again  in  the  case  of  Hoe  v.  Sanborn,  21  N.  Y.  552, 
78  Am.  Dec.  163.  The  New  York  court  announced  back 
in  1860  in  the  matter  of  an  implied  warranty :  '  *  A  manu- 
facturer, who  sells  goods  of  his  own  manufacture,  im- 
pliedly warrants  that  they  are  free  from  any  latent  de- 
fect growing  out  of  the  process  of  manufacture.''  This 
is  substantially  the  same  doctrine  reiterated  in  Toledo 
Computing  Scale  Co.  v.  Fredericksen,  supra;  24  K.  C. 
L.  178,  sec.  451;  Gerst  v.  Jones,  32  Grat,  (Va.)  518,  34 
Am.  Rep.  773. 

It  is  recognis&ed  as  a  universal  doctrine,  founded  on 
plainest  principles  of  justice,  that  whenever  an  article 
sold  has  some  latent  defect  which  is  known  to  the  seller, 
but  not  to  the  purchaser,  the  former  is  liable  for  this 
defect  if  he  fails  to  disclose  his  knowledge  on  the  subject 
at  the  time  of  sale.  It  seems  to  be  the. general  doctrine 
that,  whenever  a  manufacturer  of  goods  prepares  his 
articles  to  be  sold,  either  through  himself,  or  through 
others,  a  warranty  should  be  implied.  In  Bluett  v.  Os- 
borne, 1  Stark.  (Eng.  C.  Law)*384,  Lord  Ellenborough 
said:  **A  person  who  sells,  impliedly  warrants,  that  the 
thing  sold  shall  answer  the  purpose  for  which  it  is 
sold.''  Gray  v.  Cox,  4  Bam.  &  Cr.  (Eng.),  *108.  Best, 
C.  J.,  reiterated  the  doctrine  in  Jones  v.  Bright,  5  Bing. 
(Eng.)  533,  and  it  has  been  reiterated  by  many  juris- 
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dictions  in  this  country.  The  implied  warranty  is  mere- 
ly an  obligation  which  the  law  imposes  upon  principles 
foreign  to  the  actual  contract,  but  which  principles  really 
are  strictly  analogous  to  the  original  contract. 

Now  the  plaintiff  claims  that  he  sold  to  the  defendants 
a  twine  known  as  *^ standard  twine,"  and  which  was 
represented  to  be  of  certain  qualities  and  characteristics. 
Granting  this  to  be  true,  we  do  not  understand  that  as 
a  matter  of  law,  or  fair  dealing,  he  could  sell  this  kind 
of  a  standard  twine  and  represent  it  to  be  of  merchant- 
able quality,  and  still  have  it  turn  out  to  be  of  no  use 
for  the  purpose  for  which  it  was  bought.  Certainly 
there  is  an  implied  warranty  that  the  article  shall  b$ 
of  the  kind  and  quality  as  represented.  35  Cyc.  403. 
See,  also,  Loxtercamp  v.  Limnger  Implement  Co.,  147 
la.  29,  where  the  principle  is  laid  down:  ''Where  a  deal- 
er undertakes  to  furnish  an  article  to  fill  an  order  from 
one  who  buys  for  resale,  or  for  any  other  known  or 
specified  use,  or  where  there  is  an  executory  contract 
of  sale  of  personalty  not  present  for  inspection  and  de- 
livery, there  is  an  implied  warranty  that  the  property 
is  of  merchantable  quality,  and,  if  a  product 'of  manu- 
facture, that  it  is  well  made,  of  good  material,  and  reason- 
ably well  fitted  for  the  uses  for  which  it  is  constructed." 

It  could  not  be  told  by  the  defendants  whether  these 
goods  were  free  from  any  latent  defect  until  they  had 
been  passed  out,  and  then,  for  the  first  time,  it  would 
be  discovered  whether  this  twine  in  question  was  fit  to 
bind  grain  or  not,  and  on  the  overwhelming  evidence  it 
appears  of  record  that  it  was  worthless  for  the  purpose 
for  which  it  was  bought.  The  rule  is  laid  down  that 
where  any  dealer  undertakes  to  furnish  an  article  to 
accomplish  a  specific  purpose,  and  that  is  the  consider- 
ation of  the  sale,  there  is  an  implied  warranty  that 
follows  such  sale,  and  calls  upon  the  author  of  the  prom- 
ise to  make  good.  The  trial  court  adopted  the  rule 
of  law  as  laid  down  in  the  Lininger  Implement  Co.  case, 
supra,  and  submitted  to  the  jury  whether  or  not  the 
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facts  in  the  case  created  an  implied  warranty.  Upon 
that  issue  of  fact,  and  this  case  is  largely  one  of  fact 
rather  than  of  law,  the  jury  found  its  verdict  for  the  de- 
fendants and  against  the  plaintiff.  There  are  other  issues 
raised,  but  this  one  issue  on  the  question  of  implied 
warranty  is  so  overwhelming,  and  is  so  far  reaching, 
that  it  permeates  this  entire  case,  and  is  really  decisive 
of  it. 

There  was  some  evidence  by  alleged  experts  as  to 
there  being  no  warranty  against  damages  by  grasshop- 
pers and  other  insects.  It  was  the  theory  of  the  plain- 
tiff that  the  damage  caused  was  by  insects,  and  that 
there  was  no  process  of  manufacture  that  prevented  or 
tended  to  prevent  the  ravages  of  these  grasshoppers  and 
crickets.  It  would  seem  that,  while  these  witnesses  were 
men  of  unusual  information,  yet  they  had  no  knowledge 
as  to  the  chemical  qualities  that  entered  into  the  manu- 
facture of  this  twine.  All  that  they  seemed  to  know 
was  from  observation.  They  had  never  made  any  study 
or  analysis  of  the  constituent  elements  that  entered  the 
making  of  the  twine  in  question.  And  the  weight  of  their 
testimony  was  a  matter  for  the  jury  alone.  The  trial 
judge  deemed  the  proposition  as  one  of  the  theories  of 
plaintiff's  case  and  fairly  submitted  it  to  the  jury  for 
their  consideration,  for  he  plainly  tells  them  that,  ''If 
from  the  evidence  you  find  that  the  cutting  of  the  twine 
by  insects  was  through  some  cause  which  did  not  arise 
from  any  defect  in  the  quality,  texture  or  method  of 
manufacture  of  the  twine  in  question,  •  •  *  then 
you  are  instructed  that  the  defendants  ane  not  entitled 
to  recover  anything  upon  the  issue  of  a  breach  of  war- 
ranty. *'  There  can  be  no  question  but  what  this  in- 
struction fairly  submits  the  theory  of  the  plaintiff,  and 
on  this  fact  the  jury  found  for  the  defendants. 

Hence,  we  conclude  that  under  the  facts  and  all  the 
evidence  and  the  law  as  applied  the  judgment  of  the 
district  court  should  be  aflSrmed. 

Affirmed. 

Sedgwick,  J.,  dissents. 


70  NEBEASKA  REPORTS.  [Vol.  104 


Dodder  y.  ^tna  Life  Ins.  Co. 


Dei-la.  M.  Doddeb,  appellant,  ▼.  -<Etna  Life  Insuranob 

Company,  appellee. 

Filed  Dboembeb  15,  1919.    No.  20626. 

1.  Appeal:  Affibmance.  Where  the  probative  force  of  the  evidence 
is  80  strong  that  the  jury  would  not  be  justified  in  rendering  any 
other  verdict,  this  court  will  not  disturb  the  same. 

2.   :  ,     Where  the  verdict  announced  by  the  Jury  was 

the  only  one  permissible  under  the  law  and  evidence,  the  judgment 
will  be  affirmed,  and  in  such  case  errors  occurring  at  the  trial  were 
not  prejudicial. 

3.  Insurance:  .Burden  of  Pboof.  In  suit  on  an  accident  insurance 
policy,  the  burden  of  proof  is  upon  the  plaintiff  to  show  that  death 
was  accidental. 

4.  Evidence:  Death  bt  Suicims:  Pbesumftion.  "The  presumption 
against  death  by  suicide  is  prima  facie  only  and  rebuttable.  It 
prevails  when  the  cause  of  death  is  unknown.  It  does  not  pre- 
vail as  a  presumption  in  the  presence  of  facts  bearing  upon  the 
question  whether  death  is  intentional  or  accidental."  Orosvenor 
V.  Fidelity  d  Casualty  Co,,  102  Neb.  629. 

Appeal  from  the  district  court  for  Douglas  county: 
William  A.  Eedick,  Judge.    Affirmed. 

A.  8.  Churchill  and  Byron  G.  BurbanJc,  for  appellant. 

Gurley  d  Fitch,  contra. 

Aldrich,  J. 

Plaintiff  sues  defendant  insurance  company  to  recover 
on  one  certain  accident  insurance  policy  in -the  sum  of 
$15,000,  growing  out  of  the  death  of  Edward  L.  Dodder, 
which  took  place  about  six  or  seven  miles  northwest  of 
Florence  in  Douglas  county,  on  the  evening  of  January 
4,  1917. 

The  record  discloses  that  death  was  caused  by  a  gunshot 
wound.  It  appears  the  bullet  entered  Dodder's  head  at 
the  right  temple  and  came  out  slightly  above  and  back 
of  the  left  ear.  Mr.  Dodder  was  found  sitting  behind 
the  steering  wheel  of  his  Cadillac  coupe  with  the  lights 
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out,  brake  set,  his  head  dropped  slightly  to  the  right, 
his  hat  on  the  seat  beside  him. 

The  car  was  a  three-passenger,  left-hg.nd  drive  coupe 
with  the  usual  glass  inclosures.  From  the  condition  of 
the  car  it  appears  there  was  no  shot  from  the  outside, 
and  no  mark  from  the  inside  of  any  penetration  by  a 
bullet  or  other  missile.  Glass  and  woodwork  were  in- 
tact. The  steering  wheel  had  a  mechanism  which  en- 
abled the  driver  to  adjust  the  same  to  his  size  and  to  get 
in  and  out  of  the  car  through  either  door.  Blood  had 
flowed  from  the  bullet  wound  in  the  head  down  on  the 
seat  of  the  car  and  from  there  to  the  floor,  and  thence 
trickled  through  the  car,  staining  the  snow  underneath. 
Cigar  ashes  were  upon  the  front  of  the  clothing  of  the 
deceased. 

Dodder's  position  in  the  car  was  one  of  quiet  undis- 
turbed repose;  there  was  no  evidence  of  any  struggle, 
as  appeared  from  his  position  and  the  condition  of  his 
clothes.  Lying  on  the  floor  of  the  car,  which  was  cover- 
ed with  blood,  was  a  partially  smoked  cigar.  Dodder's 
feet  were  on  the  floor  opposite  the  brake.  Back  of  the 
clutch,  lying  at  his  feet,  was  a  six-shot  38-caliber  Colt's 
revolver,  loaded  with  long  cartridges,  one  of  which  was 
exploded.  Dodder  owned  a  Colt's  revolver  similar  to 
the  one  found  in  his  automobile.  The  revolver  owned 
by  Dodder  does  not  appear  to  have  been  found,  but  if 
this  one  found  in  his  car  was  not  his,  it  certainly  an- 
swered its  description.  Later  a  long-38  caliber  lead  bul- 
let with  blood  upon  it  was  found  imbedded  in  the  dirt 
near  where  the  car  had  stood. 

The  scene  of  this  tragedy  was  staged  midst  the  hills 
on  a  sparsely  traveled  by-road  about  200  yards  off  the 
main  road  running  north  and  south  from  Florence.  The 
ground  was  covered  with  snow  which  had  lain  there 
several  days.  The  only  wheel  tracks  near  the  automobile 
were  those  of  a  farm  wagon,  and  the  wagon  of  the  rural 
mail  carrier,  who  was  first  to  discover  Mr.  Dodder  sitting 
in  hia  car,  dead.     The  mail  carrier  drove  to  a  near-by 
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•house  and  found  three  neighbors,  to  whom  he  reported 
what  he  had  seen.  These  three  men,  together  with  him- 
self, went  to  the  car,  looked  it  over,  noted  the  surround- 
ing ground,  looked  through  the  car  windows,  saw  the  pool 
of  blood,  and  the  bullet  wound.  The  only  evidence  of  any 
one  having  been  in  the  vicinity  of  the  car  was  the 
track  of  a  man  about  50  yards  therefrom,  going  across 
the  road  from  the  northeast  in  a  southwesterly  direction. 
These  tracks  apparently  had  been  made  in  the  snow 
three  or  four  days  before  the  shooting.  This  observation 
of  the  surrounding  conditions  was  first  noted  by  the 
rural  mail  carrier  on  January  5,  1917,  about  1  o'clock 
p.  m.  These  same  surrounding  facts  were  witnessed  by 
the  three  men  who  accompanied  the  mail  carrier  and 
corroborated  him. 

The  further  fact  appears  undisputed  in  the  record  that 
he  was  treasurer  of  the  fraternal  society  known  as  the 
Ancient  Order  of  United  Workmen;  that  as  such  treas- 
urer he  was  short  in  his  accounts  in  the  sum  of  $16,000 
at  the  time  of  his  death;  that  he  sustained  illicit  re- 
lations wi!lh  a  woman  other  than  his  wife;  that  at  or 
near  the  date  of  his  death  this  same  woman  received  a 
letter  from  him  containing  $150  in  $50  bills. 

This  statement  of  facts  constitutes  an  undisputed  sit- 
uation in  this  case. 

The  issue  of  fact  which  demonstrates  bevond  cavil  the 
truth  concerning  the  cause  of  Dodder's  death  unerringly 
points  to  the  proposition  that  he  came  to  his  death  by 
a  shot  fired  from  a  38-caliber  Colt's  revolver  held  in  his 
own  hand.  The  facts  narrated  by  four  disinterested  wit- 
nesses who  first  saw  Mr.  Dodder,  viewed  his  body,  and 
'  examined  the  car  and  ground  in  that  vicinity,  unanswer- 
ably sustain  the  conclusion  that  Dodder's  death  was 
caused  bv  suicide. 

The  burden  of  proof  was  upon  the  plaintiff  to  show 
that  the  death  was  accidental.  Proof  of  this  would  show 
that  the  death  was  not  suicidal,  as  said  in  Grosvenor  v. 
Fidelity  d  Casualty  Co.,  102  Neb.  629,  where  this  court 
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announced  the  rule  in  a  similar  case:  "The  burden  is 
upon  the  plaintiff  to  show  that  the  death  was  accidental ; 
or,  in  other  words,  that  it  was  not  suicidal." 

The  facts  concerning  the  death  of  deceased  assured 
are  so  plain  that  death  was  not  the  result  of  accident, 
that  the  conclusion  which  the  trial  judge  arrived  at  was 
correct  as  a  matter  of  law. 

As  to  evidence  of  powder  marks,  there  is  some  con- 
flict, but  it  preponderates  in  favor  of  the  defense.  The 
particles  of  powder  imbedded  in  the  wound,  the  skin 
surrounding  the  wound,  the  bums  on  the  skin,  indicate 
th**  ^n  at  the  time  of  its  explosion  was  close  to  his 
temple.  This  is  another  instance  of  fact  proving  or  tend- 
ing to  prove  that  the  deceased  assured  came  to  his  death 
by  his  own  hand. 

The  errors  complained  of  by  plaintiff  must  be  con- 
sidered harmless,  because  the  jury  brought  in  the  only 
verdict  it  could  render  w^hen  based  on  reliable  and  perti- 
neiit  facts  and  competent  evidence  and  the  law  as  given  by 
the  court. 

This  court  has  in  substance  held,  where  the  verdict 
announced  by  the  jury  was  the  only  one  permissible  un- 
der the  law  and  evidence,  the  judgment  will  be  affirmed, 
and  in  such  case  errors  occurring  at  the  trial  could  not 
have  been  prejudicial.  Vernon  v.  Union  Life  Ins.  Co.  58 
Neb.  494 ;  Jeff  res  v.  Cashman,  42  Neb.  594 ;  Mcmn  v.  W  el- 
ton,  21  Neb.  541.  Also  this  court  has  specifically  said  in 
Ramold  v.  Clayton,  77  Neb.  178:  "When  the  verdict  re- 
turned by  the  jury  is  the  only  one  justified  by  the  evi- 
dence, errors  in  the  giving  and  refusing  of  instructions 
are  not  prejudicial." 

There  is  no  material  or  competent  evidence  that  points 
out  a  fact  from  which  one  could  deduce  the  presumption 
that  death  nlight  have  resulted  from  accident  or  violence. 

Under  the  plain  provisions  of  the  accident  policy  sued 
upon,  plaintiff  cannot  recover  for  loss  from  death  by 
suicide. 
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No  reversible  errors  appearing  in  the  record,  and 
having  rendered  the  only  verdict  permissible  under  the 
evidence,  the  judgment  is 

Affikmed. 

Sedgwick,  J.,  not  sitting. 


Della  M.  Dodder,  appellant,  v.  Pacific  Mutual  Life 

Insurance  Company,  appellee. 

Filed  Dbcembeb  15»  1919.    No.  20627. 

Appeal  from  the  district  court  for  Douglas  county: 
William  A.  Redick,  Judge.   Aifirmed. 

A.  8.  ChurchiU  and  Byron  G.  Burbank,  for  appellant. 

Gurley  <&  Fitch,  contra. 

Aldrioh,  J. 

It  appears  of  record  that  the  same  witnesses  appeared 
in  this  case  as  in  Dodder  v.  JStna  Life  Ins.  Co.,  ante,  p. 
70.  Also  the  same  issues  were  rendered,  and  it  was  stipu- 
lated that  the  decision  in  this  case  should  follow  Dodder 
V.  ^tna  Life  Ins.  Co.,  supra.    This  decision  therefore  is 

Affirmed. 

Sedgwick,  J.,  not  sitting. 

The  following  opinion  on  motion  for  rehearing  was  filed 
Feburary  28, 1920.    Rehearing  denied. 

1.  Appeal:  Affismance.  Where  the  verdict  announced  by  the  jury 
was  the  only  one  permissible  under  the  law  and  evidence,  the 
Judgment  will  be  affirmed,  and  in  such  case  errors  occurring  at  the 
trial  were  not  prejudicial. 

2.  Insurance:  Forfeiture.  There  is  no  forfeiture  or  denial  of  liabil- 
ity when  the  insurance  company  treats  the  policy  sued  upon  as  a 
valid  or  binding  contract. 

3.  :  Defense:  Waiver.    If  the  Insurance  company  at  all  times 

throughout  the  negotiations  denies  liability,  and  sends  blanks  to 
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make  proof  of  loss,  subject  however  to  its  plenary  rights  to  make 
whatever  defense  it  may  have,  then  there  is  no  waiver  of  any  de- 
fense it  may  have. 

AIjDBICH  J. 

The  brief  filed  for  rehearing  shows  one  or  two  mis- 
statements inadvertently  made  in  the  opinion,  ante,  p.  74, 
which  require  attention. 

We  erred  in  our  statement  that  by  stipulation  it  had 
been  agreed  that  the  decision  in  the  ^tna  case  should  be 
decisive  in  this  case. 

We  also  erred  in  our  statement  that  the  witnesses  in 
the  two  cases  were  the  same.  This  would  be  serious  error 
if  in  considering  the  instant  case  we  had  failed  to  give 
due  and  proper  consideration  to  the  testimony  of  wit- 
nesses who  swore  in  this  case  and  did  not  testify  in  the 
2Etna  case.  In  view  of  the  fact,  however,  that  in  the 
consideration  of  both  cases  we  did  give  consideration  to 
the  evidence  of  all  the  witnesses,  we  do  not  consider  the 
niista]i:e  a  serious  one.  The  evidence  bearing  upon  the 
profits  in  business  in  the  year  1916  was  considered  by 
all  the  judges.  The  same  is  true  of  the  evidence  of  the 
hackman,  who  swore  that  on  the  morning  of  January  4, 
1917,  he  took  the  Moran  woman  from  the  Union  Depot  in 
Omaha,  at  8:30  a.  m.,  to  Twenty-fourth  and  Vinton 
streets.  The  evidence  going  to  the  merits  of  the  contro- 
versy that  we  considered  final  and  conclusive  was  sub- 
stantially the  same  in  both  cases,  and  we  were  of  the 
opinion  that  the  evidence  shows  that  the  death  was 
suicidal. 

It  is  also  insisted  that  we  erred  in  stating  that  the 
issues  were  the  same  in  the  two  cases.  They  are  sub- 
stantially the  same.  It  is  true  that  the  plaintiff  argues 
at  some  length  in  the  instant  case  that  the  defendant 
waived  its  defense  that  it  was  not  liable  upon  the  policy 
because  defendant  asked  for  proofs  of  death  and  proofs 
were  furnished.  The  evidence,  however,  shows  clearly 
that  nothing  in  the  nature  of  a  waiver  arose.  In  the  re- 
quest for  proofs  of  loss,  plaintiff  was  notified  by  an  at- 
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taxshed  reservation  that  the  company  did  not  waive  any 
of  its  defenses,  and  the  trial  court  was  right  in  striking 
out  the  evidence  upon  that  question.  We  hold  the  rule 
to  be  that,  when  a  contract  of  insurance  is  treated  by  the 
company  as  valid  and  in  full  force  during  all  the  time  of 
the  negotiations,  then  its  defense  may  be  considered  as 
waived;  but  when  it  denies  liability,  then  there  is  no 
waiver. 

It  is  also  evident  that  from  the  beginning  the  insurance 
company  in  this  case  did  not  intend  to  recognize  liability. 
The  plaintiff  very  early  in  the  proceedings  knew  this.  It 
waived  no  defense  it  might  have,  and  the  parties  under- 
stood each  other  perfectly. 

It  is  said:  *' Where,  by  the  policy  or  otherwise,  the  in- 
sured is  informed,  at  the  time  the  demand  is  made,  that 
a  full  compliance  with  the  policy  will  be  required,  and 
that  the  demand  shall  not  be  considered  as  a  waiver  of 
any  forfeiture,  no  waiver  will  arise,  though  the  insured 
complies  with  the  request."  4  Cooley,  Briefs  on  the  Law 
of  Insurance,  p.  3520.  We  hold  it  to  be  the  law  that, 
where  under  the  circumstances  a  reasonable  person  may 
believe  that  no  formal  or  preliminary  requirement  of 
proof  of  loss  will  be  required,  then,  if  he  waives  cost  and 
trouble  in  making  proofs,  it  may  be  inferred  that  there 
is  a  waiver.  But  it  is  also  true  that  a  waiver  of  past 
failure,  when  evidenced  by  supplying  blanks  to  the  in- 
sured, will  not  be  construed  as  waiver  of  future  reason- 
able delay  in  furnishing  the  proofs.  This  substantially 
is  the  doctrine  laid  down  in  1  C.  J.  480,  sec.  202.  We  hold 
it  to  state  the  law  governing  the  question  of  waiver 
presented  in  the  instant  case. 

It  is  evident  that  defendant  company  knew  the  facts 
surrounding  this  case,  and  it  is  also  evident  that  it  did 
not  intend  to  recognize  liability.  Then,  if  it  happens 
that  the  company  fully  intends  to  deny  liability,  it  fully 
shows  that  proofs  of  loss  are  of  no  benefit  to  any  one. 
Hence  the  general  doctrine  that,  if  an  insurance  company 
knows  all  about  the  facts  and  feels  that  there  is  no 
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liability  on  its  part,  there  would  be  no  reason  to  insist 
that  the  insured  go  to  the  trouble  and  expense  of  making 
proof  of  loss,  when  it  already  knew  of  the  loss  and  what 
was  claimed  to  be  the  cause  of  it.  The  company  never 
intended  to  waive,  and  as  a  matter  of  fact  it  should  in 
no  way  be  construed  that  they  waived,  any  defense.  We 
hold  that  the  assured  under  such  qircumstances  should 
not  be  allowed  to  take  advantage  of  the  company,  any 
more  than  the  company  should  be  allowed  to  take  ad- 
vantage of  the  assured. 

In  all  of  the  preliminary  arrangements  between  plain- 
tiff and  defendant,  defendant  always  expressly  reserved 
its  right  to  whatever  defense  it  might  have.  The,  de- 
fendant early  took  the  position  that  whatever  course 
plaintiff  took  she  assumed  the  entire  responsibility,  and 
the  defendant  never  assumed  any  liability  on  its  policy 
by  reason  of  Mr.  Dodder's  death.  It  early  assumed  the 
position  that  the  filing  of  the  proof  of  loss  with  the  com- 
pany, when  completed,  should  not  under  any  circum- 
stances be  considered  as  a  waiver  or  impairment  to  any 
defense.  Then  it  would  seem  that,  if  there  is  anything 
in  the  conduct  and  the  attitude  of  the  defendant  towards 
the  plaintiff,  the  defendant  always  expressly  reserved 
its  right  to  make  a  defense. 

The  instant  case  is  different  from  Home  Fire  Ins.  Co. 
V.  Kennedy,  47  Neb.  138.  In  that  case  there  was  a  stip- 
ulation for  arbitration;  in  the  instant  case  there  was 
always  at  all  times  a  denial  of  liability.  In  Home  Fire 
Ins.  Co.  V.  Kennedy,  supra,  after  the  loss  of  the  property 
by  fire  was  known,  the  company  in  a  sense  admitted  its 
liability,  recognized  it  by  repeatedly  demanding  proofs 
of  loss  and  insisting  upon  arbitration ;  here  knowledge  of 
the  claim  that  death  was  caused  by  suicide  and  the  parties 
never  negotiated  nor  offered  to  compromise.  The 
company  virtually  said :  Here  are  your  blank  forms  for 
proof  of  loss,  make  whatever  showing  you  wish,  ad- 
vance whatever  claims  you  have,  but  remember  this  de- 
fendant stands  on  its  policy,  upon  the  defense  that  plain- 
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tiff  came  to  his  death  by  shooting  himself.  Defendant 
always  denied  validity  of  its  policy.  Can  any  one  claim  a 
waiver  imder  these  circumstances  and  in  face  of  facts 
like  these  t  These  Nebraska  cases  cited  by  plaintiff  may 
set  forth  the  abstract  law,  but  the  facts  in  this  cas^  do 
not  apply  to  the  ones  of  waiver  as  cited  in  those  cases. 

In  the  case  of  Home  Fire  Ins.  Co.  v.  Kuhlman,  58  Neb. 
488,  the  issue  was  the  opposite  of  what  we  find  in  the 
instant  case.  In  that  case  there  was  a  plain  inference  of 
waiver  to  be  drawn  from  the  conduct  of  the  insurer,  with 
full  knowledge  of  all  the  facts,  to  treat  that  policy  as  a 
valid  and  subsisting  contract.  In  the  instant  case  the 
only  inference  that  can  be  drawn  is :  Your  contract  is  a 
nullity  by  reason  of  suicide,  and  hence  we  deny  liability. 
That  is  a  very  different  situation  from  the  Kuhlman  case. 

It  is  true,  estoppel  can  only  fairly  arise  when  one  party 
to  the  contract  would  induce  the  other  to  expend  money 
and  time  in  the  belief  that  liability  on  the  contract  was  not 
disputed.  Thus  it  is  plain  that  the  evidence  in  this  case 
is  very  different  from  that  in  the  cases  cited  by  plain- 
tiff. 

Defendant  early  investigated  this  case,  and  the  evi- 
dence disclosed,  as  it  well  knew,  that  from  all  the  facts 
in  the  case  there  was  one  certain  definite  conclusion  to  be 
arrived  at.  Dodder 's  death  came  from  the  rash  act  of  his 
own  hand.  There  was  no  room  for  speculation  here. 
Under  the  evidence  there  is  no  well-grounded  suspicion 
of  accidental  shooting  or  of  robbery.  Circumstances 
brought  out  in  the  record  with  respect  to  his  financial 
and  domestic  relations  afford  undoubted  proof  that  de- 
ceased assured  came  to  his  death  by  his  own  hand.  So 
certain  are  we  that  our  position  is  correct,  it  may  be 
likened  to  one  demonstrating  a  proposition  in  geometry. 
At  the  conclusion  we  can  say  axiomatically,  '*  Which  was 
to  be  demonstrated.'' 

Defendant  insists,  in  the  matter  of  deceased  assured 's 
alleged  shortage,  that  the  evidence  detailing  this  infor- 
mation was  wholly  incompetent,  that  no  suflScient  foun- 
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dation  was  made  for  its  introduction  in  evidence,  and 
that  it  was  hearsay.  In  the  ^tna  case  we  held  a  shortage 
of  $16,009  was  shown,  and  counsel  for  plaintiff  bitterly 
complained.  We  have  again  examined  the  evidence,  as 
appears  of  record  in  the  instant  case,  and  it  but  reaflSrms 
our  former  conclusion.  The  expert  witness  testifying 
here  on  this  matter  thoroughly  qualified  himself  as  to 
his  legal  right  to  testify  on  this  question  of  shortage.  The 
foundation  was  complete.  Defendant's  counsel  went  with 
painstaking  detail  into  each  matter,  and  deceased  assur- 
ed 's  own  records  show  the  amount  turned  over  to  him  by 
his  predecessor,  the  amount  received  from  the  grand  re- 
corder of  the  A.  0.  U.  W.,  and  also  the  disbursements. 
Disbursements  made  by  decieased  assured  were  intro- 
duced in  evidence.  Then  the  record  discloses  what  was 
the  full  amount  received  and  what  was  the  full  amount 
paid  out,  and  it  shows  a  shortage  of  $16,000.  The  ex- 
pert accountant  who  testified  could  determine  from  the 
records  Dodder  kept  as  treasurer  of  the  A.  0.  U.  W.  that 
there  was  a  $16,000  shortage.  The  testimony  and  evi- 
dence with  reference  to  the  several  banks  where  Dodder 
kept  A.  0.  U.  W.  accounts  simply  amount  to  a  cor- 
roboration of  what  was  in  Dodder's  own  books.  The 
evidence  of  this  expert  stands  uncontradicted  in  the  rec- 
ord. 

Appellant's  discussions  have  been  keen  and  analytical, 
but  he  has  been  unable  to  remove  the  one  impassable 
barrier,  suicide.  Like  Banquo's  ghost,  *'it  will  not 
down,"  it  is  ever  and  anon!  Two  juries  on  the  same  facts 
of  self-destruction  have  found  the  same  way,  and  the 
evidence  was  so  convincing  that  each  jury  brought  in  the 
only  verdict  permissible,  and  as  a  matter  of  law  this 
court  will  not  disturb  such  a  verdict  unless  clearly  wrong. 

Beheabinq  denied. 

Letton  and  Day,  J  J.,  not  sitting. 
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State,  ex  rel.   Charles  Haley,  v.  John  E,  McCutchan, 

Sheriff,  et  al. 
Charles  Haley  v.  State  of  Nebraska. 

Filed  December  15,  1919.  ^  Nos.  21146,  21218. 

1.  Larceny:  Variance.  On  a  charge  of  larceny  as  bailee, 'the  proof 
must  show  that  the  defendant  was  a  bailee.  When  the  evidence 
fails  to  sustain  the  charge,  there  is  a  fatal  variance  between  the 
complaint  and  the  proof  offered. 

2.  Evidence  examined,  held  that  it  does  not  sustain  the  allegations 
of  the  information. 

Error  to  the  district  court  for  Hall  county:  James  B. 
Hanna,  Judge.    Reversed  and  dismissed. 

Arthur  G.  Abbott  and  0.  A.  Abbott,  for  plaintiff  in 
error. 

Clarence  A.  Davis,  Attorney  General,  J.  B.  Barnes  and 
William  Suhr,  contra. 

Aldrich,  J. 

The  information  charges  defendant  with  larceny  as 
bailee,  under  which  charge  defendant  was  tried  and  con- 
victed, and  has  been  confined  in  either  the  county  jail  or 
the  state  penitentiary  since  September,  1918.  The  record 
discloses  that  there  is  a  fatal  variance  between  the  com- 
plaint and  the  proof  offered  to  sustain  the  charge.  The 
record  also  shows  that  at  no  time  was  defendant  a  bailee 
in  this  transaction;  that  he  never  saw  nor  spoke  to  the 
owner,  nor  did  he  receive  the  car  from  the  owner;  that 
there  is  no  evidence  in  the  record  that  defendant  com- 
mitted the  crime  of  larceny  as  bailee. 

This  disposes  of  the  proceedings  in  habeas  corpus 
presented  in  connection  with  this  case,  No.  21146. 

The  judgment  in  Haley  v.  State,  No.  21218,  is  reversed 
and  the  action  is  dismissed. 

Reversed  and  dismissed. 

Sedgwick,  J.,  not  sitting. 
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State  Bank  of  Omaha,  plaintiff,  v.  Herbekt  B.  Waldron, 

APPELLANT :  LiZZlE  C  MoRTON  RuTH    ET  AL.,  APPELLEES. 

I 

Filed  December  26,  1919.    No.  20642. 

I 

Mortgages:  Foreclosube:  Coupon  Notes.    A  third  party,  claiming  an 
I  interest  in  mortgaged  real  estate,  took  over  two  of  the  overdue 

'  interest  coupon  notes  of  the  debt,  to  prevent  a  foreclosure  of  the 

'  mortgage.    On  a  subsequent  default,  foreclosure  was  brought,  and 

he  then  attempted  to  set  up  the  notes  as  part  of  the  mortgage  lien 
against  the  premises.  On  the  issue  of  fact  between  the  mortgagor 
and  himself,  as  to  whether  he  paid  the  notes  as  a  volunteer,  or 
took  them  by  purchase  and  assignment  from  the  mortgagee,  the 
evidence  held  sufficient  to  show  that  he  took  the  notes  by  purchase 
and  assignment. 

Appeal  from  the  district  court  for  Douglas  county: 
Geoboe  a.  Day,  Judge.    Affirmed. 

Byron  G.  Burbank,  for  appellant. 

Morsman,  Maancell  <&  Grossman  and  Thomas  Lynch, 
contra. 

MORBISSEY,  C.  J. 

This  action  was  brought  by  the  State  Bank  of  Omaha 
lo  foreclose  a  mortgage  of  $7,000  on  a  tract  of  real 
estate  in  Douglas  county.  Herbert  B.  Waldron,  Florence 
G.  Waldron,  Lizzie  C.  Morton  Ruth,  Edmund  P.  Dunlap, 
and  Carrie  J.  Dunlap  were  defendants.  Before  judgment, 
plaintiff  bank  dismissed  its  cause  of  action,  and  trial  was 
had  on  the  pleadings  hereinafter  mentioned. 

Appellee  Ruth,  by  answer  and  cross-petition,  set  up 
a  mortgage  of  $24,000  upon  the  real  estate,  signed  and 
executed  by  defendants  Waldron,  alleged,  default  in  pay- 
ment and  prayed  a  foreclosure.  Appellees  Edmund 
P.  Dunlap  and  Carrie  J.  Dunlap,  his  wife,  filed  a  cross - 
petition,  alleging  that,  February  15, 1916,  in  an  action  then 
pending  in  the  district  court  for  Douglas  county,  a  decree 
was  entered  awarding  the  title  and  right  of  possession 
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of  the  real  estate  involved  in  this  action  to  Dunlap,  sub- 
ject, however,  to  a  mortgage  of  $24,000  held  by  Lizzie  C. 
Morton  Ruth;  and  that  an  appeal  was  prosecuted  from 
this  decree  to  the  supreme  court,  where  the  judgment  was 
set  aside  and  the  action  dismissed.  It  is  further  alleged 
that,  pending  the  appeal  in  the  supreme  court,  Dunlap, 
to  protect  his  interests  under  the  decree,  and  in  order  to 
prevent  a  foreclosure  of  the  $24,000  mortgage  held  by 
Mrs.  Ruth,  purchased  from  her  two  of  the  interest  coupon 
notes  for  which  the  mortgage  was  given  as  security, 
amounting  at  the  Sate  of  the  purchase  to  $1,354.85.  The 
cross-petitioners  Dunlap  and  wife  prayed  that  the  cou- 
pons be  decreed  a  part  of  the  mortgage,  and  be  made  to 
constitute  a  charge  and  lien  against  the  real  estate.  Ap- 
pellants Waldron  filed  a  general  denial  to  the  cross-peti- 
tion of  appellees  Dunlap.  The  court  entered  a  decree  of 
foreclosure  in  favor  of  Mrs.  Ruth  for  the  amount  due  on 
her  mortgage,  and  in  favor  of  Dunlap  for  the  amount  of 
the  two  coupon  notes,  and  made  the  same  a  lien  upon  the 
premises,  subject  and  junior  to  the  lien  found  in  favor  of 
Mrs.  Ruth. 

Defendants  Waldron,  who  appear  to  be  the  holders  of 
the  equity  of  redemption,  do  not  appeal  from  the  decree  in 
so  far  as  it  is  in  favor  of  Mrs.  Ruth,  bvt  prosecute  this 
appeal  solely  from  that  part  of  the  decree  based  upon  the 
coupon  notes  held  by  appellee  Dunlap.  The  position  of 
appellant  is  that  Dunlap  voluntarily  paid  Mrs.  Ruth  the 
interest  represented  by  the  two  coupon  notes,  and  that 
the  court,  having  finally  determined  in  the  action  hereto- 
fore mentioned  that  he  had  no  interest  in  the  premises, 
Dunlap  was  not  entitled  to  be  subrogated  to  any  of  the 
rights  or  interests  of  Mrs.  Ruth  under  the  mortgage. 

The  controlling  question  is :  Did  Dunlap  purchase  the 
two  coupon  notes,  or  did  he  voluntarily  pay  them  for  the 
benefit  of  appellant?  The  principal  note,  \^ith  the  coupons 
attached,  was  in  the  hands  of  Mr.  Grossman,  attorney 
for  Mrs.  Ruth.  The  coupons  in  question  were  due,  and 
the  attorney,  in  good  faith,  dealt  with  the  attorney  for 
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Dunlap.  As  a  result  of  these  negotiations,  Dunlap's 
attorney  paid  the  full  amount  due  on  the  coupons  to  the 
attorney  for  Mrs.  Ruth  and,  following  the  instruction  of 
his  principal,  took  over  the  coupon  notes.  The  corre- 
spondence between  appellee  and  his  attorney,  and  be- 
tween the  latter  and  the  attorney  for  Mrs.  Ruth,  is  set 
out  in  the  record.  Dunlap  wrote  his  attorney:  **I  am 
sending  a  draft  for  $1,354.85  to  take  over  the  coupon 
note  of  Mrs.  Ruth.  Now,  do  what  you  think  is  best. ' '  In 
another  letter  he  wrote :  * '  Send  those  coupons  here,  and 
can  take  them  to  the  bank  and  use  them  for  collateral  to 
the  other  interest.*' 

Letters  from  appellee 's  attorney  to  his  client  are  also  in 
evidence,  and  in  none  of  these  is  it  suggested  that  the 
notes  be  paid,  but  the  correspondence  refers  to  the  taking 
over  of  the  notes,  or  to  assignments.  There  is  also  a 
letter  from  the  attorney  for  Mrs.  Ruth.  In  this  letter  he 
speaks  of  an  offer  which  he  had  theretofore  made  to  in- 
dorse the  notes  without  recourse  upon  his  client,  but 
explains  that  such  a  proposition  was  with  the  understand- 
ing that  any  right  of  lien  which  appellee  might  acquire 
by  reason  of  the  coupon  notes  should  be  junior  to  the 
lien  of  his  client.  After  some  negotiations,  the  notes 
were  delivered  to  Dunlap 's  attorney  and  the  money 
paid  to  the  attorney  for  Mrs.  Ruth. 

Appellant  called  Mrs.  Ruth,  the  owner  of  the  notes, 
as  a  witness,  and  in  answer  to  interrogatories  she  testi- 
fied that  she  did  not  sell  the  notes  to  appellee ;  that  she 
had  not  been  asked  to  indorse  them,  and  had  not  indorsed 
them;  and  that  she  had  not  authorized  any  one  to  sell 
them.  She  said  that  she  had  given  them  to  her  attorney 
to  collect.  She  is  a  woman  advanced  in  vears,  and  was  in 
feeble  health.  Her  testimony  shows  that  she  had  not 
seen  the  notes  before  and  could  not  identify  them  when 
they  were  presented.  She  said:  *'Mr.  Grossman  does  all 
my  legal  business  and  has  all  my  papers.  I  have  been 
sick  for  a  long  time,  and  I  have  not  been  able  to  attend 
to  anything.    *     *    *    I  told  you  I  put  my  papers  in  Mr. 
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Grossman's  hands,  and  as  he  had  legal  ability  and  knew 
what  to  do,  I  was  out  of  it,  because  I  was  sick,  and  this 
matter  has  been  hanging  in  court  and  torturing  me  for 
four  years,  and  it  is  ruining  my  health."  This  indicates 
that  Mr.  Grossman,  her  attorney,  was  instructed  only  in 
a  general  way  to  look  after  her  business.  She  does  not 
complain  of  the  conduct  of  her  attorney,  but  expressly 
compliments  him  upon  his  ability..  He  carefully  guarded 
her  interests ;  he  received  the  money  and  preserved  her 
lien  as  the  first  and  superior  lien  upon  the  premises.  She 
has  not  repudiated  his  transfer  of  the  notes.  The  corre- 
spondence between  appellee  and  his  attorney  indicates 
that  appellee  did  not  intend  to  pay  the  notes,  but  intend- 
ed to  acquire  their  ownership.  This  is  indicated,  not  only 
by  the  fact  that  the  notes  w^re  received  without  being 
marked  paid,  but  by  the  fact  that  he  intended  to  put  them 
up  as  collateral.  Neither  of  the  attorneys  use  the  word 
**paid''  or  *' payment,'*  but  the  language  employed  indi- 
cates a  transfer  of  ownership. 

We  are  convinced  that  the  trial  court  correctly  found 
that  the  ownership  of  these  notes  was  in  appellee.  They 
are  a  valid  obligation,  and  the  amount  due  thereon  was 
properly  made  a  lien  upon  the  mortgaged  premises,  and 
the  judgment  is 

Affirmed. 

Sedgwick,  J.,  not  sitting. 


Peteb  Dahlsten,  Trustee,  appallee,  v.  Bertha  S.  Libby 
ET  jlu,  defendants:  George  W.  Wyant,  appellant. 

Filed  Decembeb  26,  1919.    No.  20940. 

1.  Appeal:  Time.  "The  time  for  taking  an  appeal  from  the  district 
court  to  the  supreme  court  begins  to  run  when  the  final  Judgment 
is  entered  of  record.''    In  re  Estate  of  Oetchell,  98  Neb.  788. 

i  2.   Appeal:  Dismissal.    An  appeal  to  the  supreme  court  from  the  con- 

firmation of  sale  on  foreclosure  will  not  be  dismissed  because  ap- 
\  pellant  has,  after  the  .entry  of  the  decree,  disposed  of  his  Interest 
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in  the  real  estate,  wh^re  such  disposition  is  by  warranty  deecf  on 
whose  covenants  he  may  be  rendered  liable. 

3.  Mortgages:  Fobecxx)8use:  Appeal:  Redemption,  ^he  proper  pro- 
cedure, where  defendant  desires  to  redeem  from  a  decree  of  fore- 
closure after  the  transcript  on  appeal  is  lodged  in  the  supreme 
court,  is  to  make  application  to  that  court  for  leave  to  redeem. 

4.  ; :  :  .    Where  it  is  made  to  appear  that 

defendant  in  a  foreclosure  suit,  pending  the  appeal  in  the  supreme 
court,  paid  the  amount  due  into  the  office  of  the  clerk  of  the  dis- 
trict court,  by  way  of  redemption,  and  the  owner  of  the  decree 
accepted  the  money  and  entered  a  release  of  the  decree  upon  the 
docket  of  that  court,  such  redemption  will  be  approved  upon  pay- 
ment of  the  costs  in  the  supreme  court  by  appellant. 

Appeal  from  the  district  court  for  Wheeler  county: 
James  R.  Hanna,  Judge.    Remanded,  with  directions. 

J.  M.  Shreve  and  T.  J.  Doyle,  for  appellant, 

J.  R.  Swain,  contra. 

MOBRISSEY,  C.  J. 

This  suit  was  commenced  in  the  district  court  for 
Wheeler  county  to  foreclose  a  real  estate  mortgage.  The 
court  rendered  a  decree  of  foreclosure.  There  was  sale 
of  the  mortgaged  premises ;  the  sale  was  confirmed,  and 
this  is  an  appeal  from  the  order  of  confirmation. 

Plaintiiff  filed  a  motion  to  dismiss  the  appeal  for  the 
rea'son,  among  others,  that  more  than  three  months 
elapsed  between  the  making  of  the  order  overruling  de- 
fendants'  objections  and  confirming  the  sale  and  the  date 
of  filing  the  transcript  in  this  court.  The  record,  so  far 
as  it  relates  to  this  assignment,  may.  be  summarized  as 
follows :  The  sale  was  confirmed  June  3,  1918 ;  the  order 
of  confirmation  was  filed  with  the  clerk  of  the  district 
court,  June  12,  1918,  but  the  clerk  did  not  spread  it  on 
the  journal  until  December  31,  1918.  The  appeal  was 
docketed  in  this  court,  January  29,  1919,  less  than  90 
days  from  the  time  the  order  was  spread  upon  the 
journal.  '*The  time  for  taking  an  appeal  from  the  dis- 
trict court  to  the  supreme  court  begins  to  run  when  the 
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final  judgment  is  entered  of  record/'  In  re  Estate  of 
Getchelh  98  Neb.  788. 

The  other*  grounds  urged  in  support  of  the  motion  to 
dismiss  may  be  considered  together.  It  is  said  that  there 
is  no  party  before  the  court  who  has  a  right  to  prosecute 
the  appeal;  that  defendants  Wyant  have  sold  the  land, 
and  therefore  have  no  interest  in  the  subject-matter  of 
the  suit ;  that  their  grantee,  who  took  by  warranty  deed 
prior  to  the  confirmation,  is  not  complaining  of  the 
order  of  the  district  court,  nor  is  he  in  a  position  to  do 
so,  since  he  purchased  while  suit  was  pending,  and  with 
notice  of  the  suit.  These  objections  are  not  well  taken. 
Even  though  the  Wyants  have  sold  the  land,  they  are 
still  entitled  to  show  that  the  confirmation  is  erroneous, 
in  order  to  protect  themselves  against  liability  under  the 
warranty  deed  which  they  have  given.  Plaintiff,  there- 
fore, is  not  entitled  to  a  dismissal  of  the  appeal  on  any  of 
the  grounds  advanced. 

By  showing,  filed  by  appellee,  it  is  made  to  appear  that 
on  November  1, 1918^  plaintiff  entered  into  an  agreement 
with  one  David  E.  Chipps,  whereby,  for  the  consideration 
of  $4,250,  plaintiff  agreed  to  convey  the  real  estate  to 
Chipps,  and  on  or  about  March  1,  1919,  apparently  in 
compliance  with  the  agreement  just  mentioned,  plaintiff 
assigned  all  his  interest  under  the  decree  to  Chipps,  for 
the  consideration  mentioned  in  the  original  contract. 
Plaintiff  reserved,  however,  '*the  right  to  collect  the  rent 
for  the  season  of  1918,  under  the  supersedeas  bond  given 
for  appeal. ' '  After  the  order  of  confirmation,  from  which 
this  appeal  is  prosecuted,  Chipps  made  application  to  the 
district  court  for  an  order  directing  the  sheriff  to  make 
a  deed  to  the  premises  to  him,  and  it  is  said  that  such 
order  was  made,  but  a  copy  thereof  is  not  set  out  in  the 
transcript.  It  is  further  alleged  that  the  damage  sustain- 
ed  by  reason  of  this  appeal  had  accrued  to  the  plaintiff 
under  the  supersedeas  bond  prior  to  the  taking  over 
of  the  decree  by  Chipps ;  that  Chipps  claims  no  right  of 
action  upon  the  bond  for  rent ;  that  he  neither  agreed  that 
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the  land  might  be  redeemed  from  sale,  nor  in  any  way 
assented  to  a  redemption;  that  he  purchased  and  paid 
for  the  assignment  of  the  decree  after  the  time  for  appeal 
to  the  supreme  court  had  expired ;  that  he  has  at  all  times 
demanded  a  deed,  and  still  insists  that  he  is  at  this  time 
entitled  to  a  deed  for  the  land.  This  confusion  arises, 
in  part,  at  least,  from  the  assumption  that  the  appeal  was 
not  prosecuted  in  due  season.  The  holding  already  in- 
dicated sufiSciently  disposes  of  the  assertion  that  Chipps 
purchased  the  decree  after  the  time  for  appeal  had  ex- 
pired. 

By  supplemental  certificate  from*  the  clerk  of  the  dis- 
trict court  for  Wheeler  county,  it  is  made  to  appear  that 
April  7,  1919,  appellant  George  W.  Wyant  paid  as  re- 
demption money  to  the  clerk  of  that  court  the  full  amount 
due  under  the  decree,  together  with  the  costs  in  that  court, 
and  that  on  June  30, 1919,  Chipps  through  his  attorney  ac- 
cepted  the  money  and  receipted  the  docket,  *  *  fully  releas- 
ing the  said  judgment  and  decree.  * '  The  proper  procedure 
where  defendant  desires  to  redeem  from  a  decree  of  fore- 
closure after  the  transcript  on  appeal  is  lodged  in  this 
court,  is  to  make  application  to  this  court  for  leave  to 
redeem.  This  practice  was  not  followed  in  the  instaYit 
case ;  but,  inasmuch  as  the  assignee  of  the  decree  accept- 
ed the  money,  and  entered  a  release  of  the  judgment  on 
the  docket  of  the  district  court,  such  redemption  will  be 
approved.  Whatever  agreement  plaintiff  may  have  had 
with  Chipps  as  to  the  rents  is  not  before  us  for  deter- 
mination. 

It  appearing  that,  pending  the  appeal,  appellant  George 
W.  Wyant  paid  the  amount  of  the  decree,  with  interest 
and  costs,  to  the  clerk  of  the  district  court,  and  that  the 
person  appearing  of  record  as  the  assignee  of  plaintiff 
has  accepted  the  money  and  released  the  judgment,  the 
redemption  is  approved ;  but j  such  redemption  having 
been  made  without  leave  of  this  court,  the  costs  herein 
will  be  taxed  to  the  appellant,  and  the  cause  is  remanded 
to  the  district  court  with  directions  to  set  aside  the  ord'^r 
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of  confirmation,  and  to  enter  the  proper  order  of  re- 
demption. 

Remanded. 
Sbdgwiok  and  Aldrich,  J  J.,  not  sitting. 


COURTLAND  J.  TeaBSLEY,  APPELLEE,  V.  EbBECOA  A.  GiPPLE, 

APPELLANT. 

Filed  Dbcembcb  26,  1919.    No.  20473. 

1.  Waters:  Riparian  Owners:  Common  Law.  The  common  law  as 
to  the  rights  and  duties  of  riparian  owners  is  in  force  in  this  state, 
except  when  altered  or  modified  by  a  statute. 

2.  :  :  Accretions.  If  lands  become  riparian  by  the  wash- 
ing away  of  adjoining  lands,  the  owner  is  entitled  to  the  right  of 
a  riparian  owner  to  accretions,  even  though  they  extend  beyond  the 
original  boundary  line  of  his  land. 

Appeal  from  the  district  court  for  Otoe  county :  James 
T.  Begley,  Judge.    Affirmed. 

William  H.  Pitzer,  Earl  M.  Cline,  Varro  E.  Tyler, 
George  E.  Eager  and  0.  L.  Jones,  for  appellant. 

D.  W.  Livingston,  contra. 

Letton,  J. 

The  purpose  of  this  action  is  to  quiet  the  title  to  cer- 
tain lands  lying  in  the  valley  of  the  Missouri  river,  to- 
gether with  accretions,  and  to  enjoin  the  defendant  from 
trespassing  upon  the  accreted  lands.  The  defendant 
denies  the  title  of  plaintiflF  to  the  premises,  and  by  way 
of  cross-petition  alleges  title  in  herself  by  deed  from 
Mary  A.  Topping  to  that  portion  of  the  accreted  lands 
which  lies  east  of  the  original  boundary  of  plaintiff's  land. 
The  court  found  that  plaintiff  was  a  riparian  owner,  and 
entitled  to  all  accretions;  that  the  defendant's  grantor, 
Mary  A.  Topping,  was  not  possessed  of  any  title  or 
interest  in  the  accreted  land,  and  that  her  deed  conveyed 
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no  title  to  the  defendant.  The  title  of  the  plaintiff  was 
qnieted,  defendant  was  enjoined  from  entering  or  tres- 
passing upon  the  premises,  and  her  cross-petition  was 
dismissed,  from  which  decree  she  appeals. 

In  1908  a  tract  of  land  200  rods  square  in  the  north- 
west comer  of  section  31,  described  as  ' '  Government  lot 
No.  1,  and  accretions,  in  section  31,''  and  also  by  a 
sectional  description  which  would  have  applied  to  it  if  it 
had  been  in  existence  and  surveyed  when  the  original 
survey  was  made,  was  conveyed  by  Mary  A.  Topping  to 
John  M.  Livingston.  This  title  is  held  by  the  plaintiff 
by  mesne  conveyance  from  Livingston. 

At  the  time  of  the  government  survey,  there  was  only 
a  small  portion  of  land  in  the  northwest  corner  of  section 
31j  the  remainder  of  the  section  being  occupied  by  the 
Missouri  river.  Afterwards  a  large  body  of  accreted 
land,  part  of  it  occupying  the  place  where  defendant  now 
claims,  was  formed  to  the  south  and  east  of  this  tract. 
Still  later,  that  vagrant  and  inconstant  stream,  by  a 
gradual  change  of  channel,  moved  westward  again  and 
washed  away  these  accretions  to  a  large  extent. 

In  September,  1912,  when  the  plaintiff  purchased,  there 
was  some  of  the  accreted  land  belonging  to  the  Toppings 
lying  to  the  east  of  the  250-acre  tract.  The  river  con- 
tinued to  encroach  westward.  In  November,  1912,  a  sur- 
vey of  the  land  was  made,  and  a  plat  drawn  by  the  county 
surveyor.  This  plat  and  the  testimony  of  the  surveyor 
show  that  at  that  time  all  of  the  accretions  east  of  the 
250-acre  tract  had  been  washed  away,  and  the  west  bank 
of  the  river  was  some  distance  within  the  east  boundary 
of  the  tract.  Afterwards  the  river  receded  again,  and  ac- 
cretions formed  to  the  eastward.  The  title  to  the  accre- 
tions which  lie  to  the  east  of  the  original  line  of  plain- 
tiff's land  is  the  matter  in  controversy  in  this  action. 

Plaintiff's  contention  is  that,  after  the  land  to  the  east 
had  been  washed  away,  so  that  the  river  formed  the 
eastern  boundary  of  his  land,  he  became  a  riparian  own- 
er, and  as  such  was  entitled  to  all  accretions  which  there- 
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after  formed  in  front  of  his  property,  without  regard  to 
the  original  boundary  lines. 

Defendant  contends  that,  where  a  conveyance  of  land 
is  made  by  definite  boundaries,  accretions  extending  be- 
yond such  boundaries  do  not  pass  by  the  deed;  that  the 
riparian  owner  may  claim  to  this  original  boundary  line 
only,  and  that  the  original  owner  of  the  soil  so  washed 
away  and  gradually  replaced  may  again  assert  title. 

A  critical  examination  of  the  cited  decisions  by  de- 
fendant shows  that  a  number  of  general  expressions  are 
used  which,  if  considered  without  reference  to  the  facts 
in  each  case,  might  mislead.  They  are  mostly  cases  in 
which  the  several  courts  considered  that  the  stream  had 
changed  its  course  by  avulsion.  The  principles  applying 
to  avulsion  do  not  apply  where  the  original  soil  was 
gradually  disintegrated  and  washed  away,  the  river 
taking  its  place,  and,  as  it  receded,  leaving  accretions. 
When,  by  gradual  erosion,  the  river  became  the  boundary 
of  plaintiff 's  land,  he  then  became  a  riparian  owner,  and- 
was  entitled  to  all  accretions.  *'The  question  is  well 
settled  at  common  law  that  the  person  whose  land  is 
bounded  by  a  stream  of  water,  which  changes  its  course 
gradually  by  alluvial  formations,  shall  still  hold  the  same 
boundary,  including  the  accumulated  soil;  no  other  rule 
can  be  applied,  on  just  principles.  Every  proprietor 
whose  land  is  thus  bounded  is  subject  to  loss  by  the  same 
means  which  may  add  to  his  territory ;  and  as  he  is  also 
without  remedy  for  his  loss  in  this  way,  he  cannot  be 
held  accountable  for  his  gain."  New  Orleans  v.  United 
States,  10  Pet.  (U.  S.)  *662.  This  decision  was  quoted 
from  and  approved  in  Lammers  v.  Nissen,  4  Neb.  245, 
250. 

The  contention  of  defendant  that,  where  there  are 
known  boundaries  of  land  which  has  been  submerged, 
this  principle  does  not  apply,  has  been  carefully  con- 
sidered by  the  courts  of  England  and  Ireland,  and  a 
contrary  conclusion  reached.  Gifford  v.  Yarborough,  5 
Bing.  (Eng.)  163  (3  B.  &  C.  •91).  This  case  was  de- 
cided in  the  same  manner  in  the  King's  Bench,  and  after- 
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wards  brought  by  writ  of  error  to  the  House  of  Lords. 
Lord  Mdon  and  Lord  Chancellor  Lyndhurst  took  part  in 
the  decision  in  the  House  of  Lords,  which  was  unanimous. 
See,  also,  In  re  Hull  and  Selby  Ry.,  5  M.  &  W.  (Eng.) 
•327,  and  Attorney  General  v.  McCarthy,  2  I.  R.  (1911) 
260,  in  which  it  was  held  that  the  existence  of  marks, 
bounds,  or  other  evidence  by  which  the  former  boundary 
line  could  be  ascertained,  did  not  prevent  a  private  own- 
er of  lands  acquiring  title  to  the  accreted  land.  This  is 
the  general  rule  in  this  country.  Welles  v.  Bailey,  55 
Conn.  292.  Courts  in  other  states  bordering  upon  the 
Missouri  river  take  the  same  view.  The  exact  point  is 
decided  in  Widdecombe  v.  Chiles,  1.73  Mo.  195,  61  L.  R.  A. 
309 ;  Buse  v.  Russell,  86  Mo.  209 ;  Naylor  v.  CoXy  114  Mo. 
23^2,•  Cox  V.  Arnold,  129  Mo.  337;  Peuker  v.  Canter,  62 
Ka^\.  363;  Fowler  v.  Wood,  73  Kan.'bU,  117  Am.  St. 
R^p.  534;  Nebraska  v,  Iowa,  145  U.  S.  519,.  12  Sup.  Ct. 
Bep.  396 ;  Jefferis  v.  East  Omaha  Land  Co.,  134  XJ.  S.  178, 
10  Sup.  Ct.  Rep.  518. 

The  common  law  as  to  the  rights  and  duties  of  'ri- 
parian owners  is  in  force  in  this  state,  except  when  alter- 
ed or  modified  by  a  statute.  This  court  from  its  earliest 
decisions  on  this  subject  has  followed  the  common  law. 
Lammers  V.  Nissen,  supra;  Gill  v.  Lydick,  40  Neb.  508; 
Meng  v.  Coffee,  67  Neb.  500 ;  Kinkead  v.  Turgeon,  74  Neb. 
580.  In  Bouvier  v.  Stricklett,  40  Neb.  792,  both  accretion 
and  avulsion  had  taken  place.  The  fourth  paragraph  of 
the  syllabus  is:  ** Where  the  middle  of  the  channel  of  a 
stream  of  water  constitutes  the  boundary  line  of  a  tract 
of  land,  and  the  water  undermines  the  banks  and  the  soil 
caves  in  and  mixes  with  the  water  and  is  washed  away, 
the  owner  of  the  land  must  stand  the  loss ;  and  the  middle 
of  the  new  channel  formed  for  the  river  by  such  proc- 
ess, if  a  new  channel  is  thus  formed,  will  constitute  the 
boundary  line  of  the  tract  of  land. ' ' 

In  Ocean  City  Ass'n  v.  Shriver,  64  N.  J.  Law,  550,  51 
L.  R.  A.  426,  which  is  the  principal  case  relied  upon  by 
defendant^  and  other  cases  making  the  same  quotation, 
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there  is  a  misconception  as  to  the  rule  laid  down  in  De 
Jure  Maris,  a  work  ascribed  to  Lord  Hale,  in  that 
the  text  quoted  to  support  the  decision  is  taken  from  that 
part  of  the  treatise  relating  to  sudden  changes  by 
avulsion  or  by  submergence.  The  writer  treats,  first,  of 
*' AUuvio  maris,'*  next  of  ^^Recessus  maris/*  As  to  land 
acquired  by  accretions,  or,  as  he  says,  *' by  insensible  de- 
grees,'' it  is  said:  ''That  such  an  acquisition  lies  in 
custom  and  prescription;  and  it  hath  a  reasonable  in- 
tendment, because  these  secret  and  gradual  increases  of 
the  land  adjoining  cedunt  solo  tanquam  mapis  principcdi; 
and  so  by  custom  it  becomes  as  a  perquisite  to  the  land, 
as  it  doth  in  all  cases  of  this  nature  by  the  cival  law." 
He  then  takes  up  the  subject  of  ''Recessus  maris,"  say- 
ing: ''This  accession  of  land,  in  this  eminent  and  sudden 
manner  by  the  recess  of  the  sea,  doth  not  come  under 
the  former  title  of  alluvio,  or  increase  per  projectionem/' 
"But  in  the  case  of  alluvio  maris,  it  is  otherwise,  be- 
cause the  accession  and  addition  of  the  land  by  the 
sea  to  the  dry  land  gradually  is  a  kind  of  perquisite, 
and  an  accession  to  the  land,  and,  therefore,  in  case  of 
private  rivers,  it  seems  by  the  very  course  of  the  com- 
mon law,  such  a  gradual  increase  cedit  solo  adjacenti.^' 
Chapter  6,  De  Jure  Maris,  containing  the  above  quo- 
tations, is  reprinted  in  16  Am.  Rep.  60.  It  is  under  that 
part  of  the  chapter  treating  of  the  sudden  retreat  of  the 
sea,  recessus  maris,  that  the  quotation  in  the  New  Jersey 
case,  and  in  the  other  opinions  to  the  same  effect,  is 
found,  and  it  is  inapplicable  to  the  facts  in  cases  of  pure 
accretion. 

The  judgment  of  the  district  court  is 

Affirmed. 

Sedgwick,  J.,  not  sitting. 
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Nebraska  District  of  Evangelical  Lutheran  Synod  of 
Missouri  et  al.,  appellants,  v.  Samuel  R.  McKelvie, 
Governor/ ET  al.,  appellees. 

m 

Filed  December  26,  1919.    No.  21153. 

1.  Statutes:  Constbuction.  Statutes  pertaining  to  the  same  subject- 
matter  should  be  construed  together,  and  this  is  particularly  true 
if  the  statutes  were  passed  at  the  same  session  of  the  legislature. 

2.  :  .     The  legislature  must  be  presumed  to  have  had 

in  mind  all  previous  legislation  upon  the  subject,  so  that  in  the 
construction  of  a  statute  we  must  consider  the  pre-existing  law 
and  any  other  acts  relating  to  the  same  subject. 

3.   :  .    Where  the  general  intent  of  the  legislature  may 

readily  be  discerned,  yet  the  language  in  which  the  law  is  express- 
ed  leaves  the  application  doubtful  or  uncertain,  the  courts  may 
have  recourse  to  historical  facts  or  general  information,  in  order 
to  aid  them  in  interpreting  its  provisions. 

4.  Constitutional  Law:  Statute:  Construction.  Since  it  ought  never 
to  be  presumed  that  the  legislature  intended  to  violate  the  Con- 
stitution, a  doubtful  or  ambiguous  statute  should  be  so  construed 
as  to  uphold  Its  validity. 

5.  Evidence:  Judicial  Notice:  Illiteracy.  The  court  is  entitled  to 
take  judicial  notice  of  the  facts  disclosed  by  the  operation  of  the 
federal  selective  draft  law  with  reference  to  the  inability  of 
thousands  of  men  born  in  this  country  to  speak  the  language  of 
their  country,  or  understand  words  of  command  given  in  English. 

6.  Schools  and  School  Districts:  Foreign  Language  Act.  The  word 
"school"  as  used  in  chapter  249,  Laws  1919,  refers  to  and  means 
a  school  which  presents  a  course  of  study  such  as  that  prescribed 
in  the  compulsory  education  act,  and  attendance  upon  which  would 
satisfy  the  requirements  of  that  act. 

7.  Constitutional  Law:  Foreign  Language  Act:  Construction.  If 
the  law  should  be  construed  to  mean  that  parents  or  private  tutors 
might  teach  a  foreign  language,  but  that  others  could  not  employ 
teachers  to  give  such  instruction  in  a  class  or  school,  it  would  be 
an  invasion  of  personal  liberty,  discriminative  and  void,  there 
being  no  reasonable  basis  of  classification. 

8.  Schools  and  School  Districts:  Foreign  Language  Act:  Construction. 
Chapter  249,  Laws  1919,  does  not  prohibit  the  teaching  of  a  for. 
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eign  language  if  taught  in  addition  to  the  regular  course  of  study 
in  the  elementary  schools,  so  as  not  to  interfere  with  the  ele- 
mentary education  required  by  law,  and  outside  of  regular  school 
hours  during  the  required  period  of  instruction. 

9.  Constitutional  Law:  Fobeign  Language  Act:  Validtt.  The  act 
in  question  is  not  strictly  a  penal  statute,  but  is  mostly  remedial 
in  its  nature.  It  is  not  broader  than  its  title,  and  not  an  unreason- 
able interference  with  the  liberty  or  property  of  the  plaintiffs 
and  interveners. 

Appeal  from  the  district  court  for  Douglas  county: 
Arthur  C.  Wakeley,  Judge.    Affirmed. 

A,  M.  Post,  John  J.  Sullivam,  Albert  &  Wagner j  Arthur 
F.  MuUen  and  Joseph  T.  Votava,  for  appellants. 

Clarence  A.  Davis,  Attorney  General,  and  George  W. 
Ay  res,  contra. 

A.  H.  By  rum  and  Joseph  Wurzhurg,  amid  curi(B. 

Letton,  J. 

This  is  an  action  to  restrain  the  enforcement  of  chapter 
249,  Laws  1919,  on  the  ground  that  it  violates  several 
of  the  provisions  of  the  Constitution  of  this  state,  and  of 
the  Fourteenth  amendment  to  the  Constitution  of  the 
United  States.  Joining  with  the  plaintiffs  and  asking 
for  the  same  relief  are  certain  local  church  corporations 
conducting  parochial  schools,  certain  private  schools,  and 
several  foreign  language  speaking  parents. 

In  substance,  the  complaints  of  the  plaintiffs  and  inter- 
veners are  that,  since  the  oflBcers  and  members  of  the 
respective  churches  are  largely  made  up  of  foreign  lan- 
guage speakinjj:  people,  if  the  act  is  enforced  their  chil- 
dren will  be  unable  to  obtain  instruction  in  religion  and 
morals  in  accordance  w^ith  the  doctrines  of  the  religious 
denominatijons  to  which  the  parents  belong,  in  the  lan- 
guage of  their  parents ;  that  many  of  the  children  cannot 
understand  English,  and  cannot  understand  such  instruc- 
tion in  that  language ;  that  in  the  parochial  schools  below 
the  seventh  grade  the  language  of  the  parents  is  used  in 
order  to  teach  English,  and  that  the  children  cannot 
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leam  English  if  they  do  not  receive  rudimentary  ed- 
ncation  in  the  tongue  the  parents  use;  that  property 
rights  in  the  school  buildings  and  grounds,  and  in  the 
good  will  of  the  schools,  will  be  destroyed;  that  the  de- 
fendants, McKelvie,  as  governor,  Davis,  as  attorney 
general,  and  Shotwell,  as  county  attorney  of  Douglas 
county,  are  severally  threatening  an  enforcement  of  the 
act  by  causing  the  arrest  and  prosecution  of  the  plain- 
tiff's oflScers  and  teachers. 

The  enrolled  act  complained  of  is  as  follows,  the  copy 
in  the  published  laws  being  slightly  inaccurate:  **An  act 
relating  to  the  teaching  of  foreign  languages  in  the  state 
of  Nebraska: 

**  Section  L  No  person,  individually  or  as  a  teacher, 
shall,  in  any  private,  denominational,  parochial  or  public 
school,  teach  any  subject  to  any  person  in  any  otlier  lan- 
guage than  the  English  language. 

**  Section  2.  Languages,  other  than  the  English  lan- 
guage, may  be  taught  as  languages  only  after  a  pupil 
shall  have  attained  and  successfully  passed  the  eighth 
grade  as  evidenced  by  a  certificate  of  graduation  issued 
by  the  county  superintendent  of  the  county  in  which  the 
child  resides. 

**  Section  3.  Any  person  who  violates  any  of  the  pro- 
visions of  this  act  shall  be  deemed  guilty  of  a  misdemean- 
or, and,  upon  conviction,  shall  be  subject  to  a  fine  of  not 
less  than  twenty-five  ($25)  dollars,  nor  more  than  one 
hundred  ($100)  dollars,  or  be  confined  in  the  county  jail 
for  any  period  not  exceeding  thirty  days  for  each  of- 
fense. 

*' Section  4.  Whereas,  an  emergency  exists,  this  act 
shall  be  in  force  from  and  after  its  passage  and  ap- 
proval. ' ' 

A  general  demurrer  to  the  petitions  was  sustained,  and 
the  action  dismissed.    Plaintiffs  and  interveners  appeal. 

The  appellants  assert  that  the  act  is  not  regulatory; 
that  it  is  an  unwarranted  interference  with  purely 
domestic  affairs,  and  an  invasion  of  the  inherent  dis- 
cretion of  parents  in  prescribing  the  course  of  instruction 
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best  adapted  to  the  spiritual  and  material  needs  of 
children  of  their  respective  faiths ;  that  the  demurrer  ad- 
mits that  many  parents  have  reached  an  age  where  it  is 
impossible  for  them  to  acquire  a  sufficient  knowledge  of 
English  to  enable  them  to  counsel  and  admonish  their 
<5hildren  in  matters  of  faith  and  morals  in  the  English 
language,  and  that  the  teaching  of  foreign  languages  is 
largely  to  enable  them  to  participate  in  the  same  religious 
services  and  exercises  in  the  home  and  in  the  church; 
that  the  schools  are  private  institutions,  and  having  dis- 
charged their  duty  to  the  state  by  providing  instruction 
equal  to  that  of  the  public  schools,  they  may  not  be  penal- 
ized for  giving  additional  instruction,  whether  religious 
or  secular;  that  the  understanding  of  other  languages 
and  literature  is  not  harmful  to  the  individual  or  to  the 
state  itself ;  that,  so  far  as  the  act  imposes  a  penalty  upon 
teachers  for  giving  instruction  in  other  languages,  it  is 
violative  of  their  constitutional  right  to  engage  in  the 
practice  of  their  profession  or  calling.  They  complain 
that  the  act  discriminates  against  teachers  who  teach 
foreign  languages  in  schools,  and  leaves  the  teacher  who 
gives  such  lessons  in  private  free  to  pursue  his  calling; 
that,  if  any  teacher  should  open  a  night  school  to  in- 
struct those  who  could  not  understand  English,  in  arts 
or  sciences,  he  would  violate  the  act,  whereas  another 
could  form  private  classes  and  give  instruction  in  a 
foreign  language  without  offense. 

They  also  maintain  that  the  first  section  of  the  act  is 
not  within  the  title ;  that  the  state  has  power  to  regulate 
the  course  of  study  in  the  pubUc  schools,  and  prevent  the 
study  of  any  subject  not  in  the  course,  and  can  regulate 
private  schools  so  as  to  require  them  to  maintain  a  like 
course  of  study,  but  has  no  power  to  prevent  pupils  in 
private  schools  from  studying  branches  in  addition  to 
the  course  of  study  prescribed  by  the  state;  that  the 
state  cannot  claim  a  monopoly  of  teaching ;  and  that  the 
right  to  study  any  subject  is  a  personal  right  which  is 
protected  by  the  Constitution. 
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Previous  to  1919  there  was  no  provision  in  the  statute 
expressly  specifying  the  branches  of  study  to  be  taught 
in  the  common  schools.  The  operation  of  the  selective 
draft  law  disclosed  a  condition  in  the  body  politic  which 
theretofore  had  been  appreciated  to  some  extent,  but 
the  evil  consequences  of  which  had  not  been  fully  com- 
prehended. It  is  a  matter  of  general  public  inf  ormation, 
of  which  the  court  is  entitled  to  take  judicial  knowledge, 
that  it  was  disclosed  that  thousands  of  men  bom  in  this 
country  of  foreign  language  speaking  parents  and  ed- 
ucated in  schools  taught  in  a  foreign  language  were  un- 
able to  read,  write  or  speak  the  language  of  their  country, 
or  understand  words  of  command  given  in  English.  It 
was  also  demonstrated  that  there  were  local  foci  of  alien 
enemy  sentiment,  and  that,  where  such  instances  oc- 
curred, the  education  given  by  private  or  parochial 
schools  in  that  community  was  usually  found  to  be  that 
which  had  been  given  mainly  in  a  foreign  language. 

The  purpose  of  the  new  legislation  was  to  remedy  this 
very  apparent  need,  and  by  amendment  to  the  school 
laws  make  it  compulsory  that  every  child  in  the  state 
should  receive  its  fundamental  and  primary  education 
in  the  English  language.  In  other  states  the  same  con- 
ditions existed,  and  steps  have  been  taken  to  correct  the 
evil.  In  1919  the  legislatures  of  Iowa,  Kansas,  Maine, 
Arkansas,  Indiana,  Washington,  Wisconsin,  and  New 
Hampshire  passed  measures  more  or  less  drastic  with 
regard  to  compulsory  education  in  English,  and  the  pro- 
hibition of  the  use  of  foreign  languages  in  elementary 
schools. 

It  is  a  general  rule  that  statutes  pertaining  to  the  same 

subject-matter  should  be  construed  together,  and  this  is 

particularly  so  if  the  statutes  were  passed  at  the  same 

session  of  the  legislature.    The  general  principle  is  that 

the  legislature  must  be  presumed  to  have  in  mind  all 

previous  legislation  upon  the  subject,  including  statutes 

closely  related,  so  that  in  the  construction  of  this  statute 

we  must  consider  the  pre-existing  law,  and  any  other 
104  Neb.— 7 
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acts  relating  to  education,  or  subjects  of  instruction, 
passed  at  the  1919  session,  which  may  tend  to  elucidate 
the  intention  of  tHe  legislature. 

The  compulsory  education  act  of  Nebraska,  as  amended 
in  1919,  chapter  155,  Laws  1919,  requires  that  every 
child,  or  youth,  not  less  than  seven  nor  more  than  sixteen 
years  of  age,  shall,  during  each  school  year,  attend 
public,  private,  denominational  or  parochial  day  school 
for  not  less  than  twelve  weeks,  and  in  the  city  and 
metropolitan  city  school  districts  attend  the  full  period 
of  each  public  school  year  in  which  the  public  day  schools 
are  in  session,  with  certain  exceptions. 

All  private,  denominational  and  parochial  schools 
and  all  teachers  employed  or  giving  instructions  there- 
in, shall  be  subject  to  and  governed  by  the  provisions  of 
the  school  laws  of  the  state  as  to  grades,  qualifications 
and  certification  of  teachers.  They  are  required  to 
have  adequate  equipment  and  supplies,  and  shall  have 
grades  and  courses  of  study  substantially  the  same 
as  the  public  schools  where  the  children  will  attend  in  the 
absence  of  private,  denominational  or  parochial  schools. 
Nothing  in  the  act  is  to  be  construed  as  interfering  with 
the  religious  instruction  in  such  schools. 

Instruction  is  required  to  be  given  in  American 
history  and  in  civil  government,  both  state  and  national, 
such  as  will  give  the  pupils  a  thorough  knowledge  of  the 
history  of  our  country,  its  Constitution  and  our  form  of 
government,  and  such  patriotic  exercises  shall  be  con- 
ducted as  may  be  prescribed  by  the  state  superintendent. 
It  is  also  provided  that  nothing  in  the  act  contained  shall 
be  so  construed  as  to  interfere  with  religious  instruction 
in  any  private,  denominational  or  parochial  school. 

It  is  also  settled  law  that,  where  the  general  intent  of 
the  legislature  may  be  readily  discerned,  and  yet  the  lan- 
guage in  which  the  law  is  expressed  leaves  the  application 
of  it  in  specific  instances  obscure,  doubtful,  ambiguous  or 
uncertain,  the  courts  may  have  recourse  to  historical 
facts,  or  general  public  information,  or  the  conditions 
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of  the  country  at  and  immediately  prior  to  the  passage 
of  the  law,  in  order  to  aid  them  in  interpreting  its  pro- 
visions. The  language  may  l>e  so  indefinite  that,  if 
construed  in  one  way,  it  may  violate  the  Constitution, 
while,  if  construed  in  another  equally  permissible  man- 
ner, its  passage  would  not  be  inhibited.  Since  it  ought 
never  to  be  presumed  that  the  legislature  intended  to 
violate  the  Constitution,  the  obvious  and  necessary  con- 
struction to  be  given  is  that  which  will  uphold  the  stat- 
ute. 

# 

From  a  consideration  of  both  of  these  statutes,  as 
well  as  of  chapters  248,  250,  Laws  1919,  it  is  clear  that 
the  purpose  of  the  legislature  was  to  abolish  the  teach- 
ing of  foreign  languages  in  elementary  schools,  when 
such  schools  are  used  for  imparting  the  instruction  re- 
quired in  the  public  schools,  or  the  using  of  such  lan- 
guages as  the  medium  of  instruction ;  to  provide  that  the 
standard  of  education  prescribed  for  the  elementary  pub- 
lic schools  should  apply  to  all  other  schools;  that  the  or- 
dinary time  and  attention  devoted  to  such  instruction 
should  not  be  diverted  to  other  subjects,  except  as  specr- 
fied  in  the  act ;  and  that  the  same  character  of  education 
should  be  had  by  all  children,  whether  of  foreign  born 
parents,  or  of  native  citizens.  The  ultimate  object  and 
end  of  the  state  in  thus  assuming  control  of  the  education 
of  its  people  is  the  upbuilding  of  an  intelligent  American 
citizeni^hip,  familiar  with  the  principles  and  ideals  upon 
which  this  goverment  was  founded,  to  imbue  the  alien 
child  with  the  tradition  of  our  past,  to  give  him  the  knowl- 
edge of  the  lives  of  Washington,  Franklin,  Adams,  Lin- 
coln, and  other  men  who  lived  in  accordance  with  such 
ideals,  and  to  teach  love  for  his  country,  and  hatred  of 
dictatorship,  whether  by  autocrats,  by  the  proletariat, 
or  by  any  man,  or  class  of  men. 

Philosophers  long  ago  pointed  out  that  the  safety  of 
a  democracy,  or  republic,  rests  upon  the  intelligence  and 
virtue  of  its  citizens.  ''The  safety  of  the  people  is  the 
supreme  law.*'    The  concept  that  the  state  is  everything. 
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and  the  individual  merely  one  of  its  comiK)nent  parts, 
is  repugnant  to  the  ideals  of  democracy,  individual  in- 
dependence and  liberty  expressed  in  the  Declaration  of 
Eights,  and  afterwards  established  and  carried  out  in 
the  American  Constitution.  The  state  should  control 
the  education  of  its  citizens  far  enough  to  see  that  it  is 
given  in  the  language  of  their  country,  and  to  insure 
that  they  understand  the  nature  of  the  government  under 
which  they  live,  and  are  competent  to  take  part  in  it. 
Further  than  this,  education  should  be  left  to  the  full- 
est freedom  of  the  individual. 

The  act  as  thus  construed  merely  carries  out  the  pur- 
pose of  regulation  to  a  greater  extent  than  specified  in 
the  compulsory  act.  The  term  *' school,"  as  used  there- 
in, evidently  means  a  school  which  presents  a  course  of 
study  such  aa  those  prescribed  for  the  public  schools, 
and  attendance  upon  which  would  satisfy  the  require- 
ments of  the  compulsory  law.  The  intent  evidently  is 
that  none  of  the  time  necessarily  employed  in  teaching 
the  elementary  branches  forming  the  public  school  cur- 
riculum shall  be  consumed  in  teaching  the  child  a  foreign 
language,  since  whatever  time  is  devoted  to  such  teach- 
ing in  school  hours,  must  necessarily  be  taken  away  from 
the  time  which  the  state  requires  to  be  devoted  to  edu- 
cation carried  on  in  the  English  language. 

Furthermore,  there  is  nothing  in  the  act  to  prevent 
parents,  teachers  or  pastors  from  conveying  religious 
or  moral  instruction  in  the  language  of  the  parents,  or 
in  any  other  language,  or  in  teaching  any  other  branch 
of  learning  or  accomplishment,  provided  that  such  in- 
struction is  given  at  such  time  that  it  will  not  interfere 
with  the  required  studies.  The  law  only  requires  com- 
pulsory education  for  children  not  less  than  seven,  nor 
more  than  sixteen  years  of  age,  for  a  period  of  not  less 
than  twelve  weeks  in  certain  districts,  and  a  longer  period 
in  others.  If  a  child  has  attended  either  the  public  or 
private  school  for  the  required  time,  it  could  not  have 
been  the  intention  of  the  legislature  to  bar  its  parents, 
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either  in  person,  or  through  the  medium  of  tutors  or 
teachers  employed,  from  teaching  other  studies  as  their 
wisdom  might  dictate.  There  can  be  no  question  of 
the  cultural  effect  of  the  knowledge  of  a  foreign  language. 
There  is  nothing  in  this  statute  to  interfere  with  teaching 
the  Bohen[iian  language  on  Saturday  or  Sunday,  as  is 
done  by  the  intervening  Bohemian  schools  of  Omaha  and 
South  Omaha. 

The  assertion  that  it  is  necessary  to  teach  Polish  in 
order  to  teach  English  does  not  seem  well  founded.  It 
is  said  several  times  in  the  briefs,  and  it  was  said  in 
the  oral  argument,  that  a  number  of  statements  in  the 
petitions  are  admitted  by  the  demurrer,  and  must  be 
taken  as  true.  In  a  general  sense  a  demurrer  admits 
the  allegations  of  the  petition,  but  it  does  not  admit  con- 
clusions drawn  from  the  facts  stated.  We  think  we  are 
not  bound  to  draw  the  conclusion  that  because  chil- 
dren, when  they  first  attend  school,  cannot  understand 
or  speak  English,  they  must  be  taught  the  language  of 
their  parents,  whether  Polish  or  Bohemian,  in  order 
that  they  may  learn  English,  otherwise  no  children  of 
foreign  si)eaking  parents  attending  the  public  schools, 
wherein  no  other  language  than  English  is  spoken,  could 
ever  learn  the  language.  It  is  common  knowledge  that 
the  easiest  way  to  learn  a  foreign  language  is  to  as- 
sociate only  with  those  who  speak  and  use  it.  Of  course, 
the  occasional  use  of  a  few  words  of  the  language  of 
the  home  in  order  to  explain  the  meaning  of  English 
words  would  not,  if  good  faith  is  used,  violate  the  act 
as  seems  to  be  feared. 

The  further  objection  is  made  by  some  of  the  inter- 
veners that,  while  they  can  understand  and  speak  En- 
glish to  some  extent,  they  are  not  sufficiently  familiar 
with  the  language  to  give  religious  or  moral  instruction 
to  their  children  in  that  language.  There  is  no  necessity 
that  religious  or  moral  teaching  be  given  in  English,  and 
a  parent  who  can  speak  and  understand  German,  Polish, 
Bohemian,  or  any  other  language,  can  assuredly  convey 
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lessons-  of  truth,  morality  and  righteousness  in  that 
language.  So  with  respect  to  the  complaint  that  the 
pastor,  or  the  teachers  in  private  or  parochial  schools, 
cannot  give  moral  and  religious  instruction  in  English, 
it  is  not  the  medium  through  which  such  ideas  are  con- 
veyed that  is  material,  it  is  the  lessons  themselves  which 
are  essential  to  right  conduct  and  good  citizenship,  and, 
as  we  construe  it,  there  is  no  prohibition  in  the  act  to  in- 
terfere with  such  teaching  in  a  foreign  language.  The 
contention  made  that,  by  virtue  of  section  2  of  the  act,  no 
foreigner  may  be  taught  in  any  other  language  than 
English  unless  the  pupil  has  successfully  passed  the 
eighth  grade,  as  evidenced  by  a  certificate  issued  by  the 
county  superintendent,  must  be  taken  as  applying  only 
to  pupils  attending  public  or  private  schools,  and  in  the 
sense  that  a  pupil  in  such  schools  may  not  there  be  taught 
any  language  other  than  English  unless  he  has  attained 
and  passed  the  eighth  grade.  If  the  act  should  be  con- 
strued to  mean  that  no  person  could  at  any  time  be 
taught  any  other  language  than  English  unless  possess- 
ed of  a  certificate  of  graduation  issued  by  the  county 
superintendent,  it  would  be  discriminatory  as  being  an 
unreasonable  exercise  of  the  police  power,  and  inter- 
fering with  individual  liberty. 

If  the  law  means  that  parents  can  teach  a  foreign  lan- 
guage, or  private  tutors  employed  by  men  of  means  may 
do  so,  but  that  poorer  men  may  not  employ  teachers  to 
give  such  instruction  in  a  class  or  school,  it  would  be  an 
invasion  of  personal  liberty,  discriminative  and  void, 
there  being  no  reasonable  basis  of  classification;  but  if 
such  instruction  can  be  given  in  addition  to  the  regular 
course,  and  not  so  as  to  interfere  with  it,  then  equality 
and  uniformity  results,  and  no  one  can  complain. 

As  to  the  allegations  with  respect  to  the  invasion  of 
property  rights  by  depriving  certain  interveners  of  the 
value  of  the  ''good  will"  in  their  schools,  no  facts  are 
alleged,  but  mere  conclusions,  which  are  not  admitted  by 
the  demurrer. 
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It  has  been  said  that  this  is  a  penal  statute,  and  must 
be  strictly  construed.  In  a  limited  and  restricted  sense 
the  statute  may  be  penal,  but  in  our  opinion  it  is  reme- 
dial in  its  nature.  It  is  designed  to  remove  a  condition 
seriously  inimical  to  the  public  welfare.  It  must  be  rea- 
sonably construed,  not  alone  by  taking  into  account  the 
words  of  the  particular  measure,  but  by  considering  the 
mischief  which  the  legislature  was  endeavoring  to  remedy. 
If  construed  as  plaiptiffs  and  interveners  contend,  it 
could  not  be  applied.  If  ex^perience  shows  that  the  practi- 
cal working  of  the  act  is  harsh  or  inconvenient,  even 
though  valid  and  constitutional,  the  legislature  will  no 
doubt  remedy  its  defects;  and,  if  the  legislation  is  un- 
wise, those  who  are  injured  have  an  incentive  to  see  that 
their  views  are  represented  in  another  legislature. 

As  to  the  contentions  that  the  act  as  broader  than  its 
title,  and  that  the  subject  of  the  first  section  is  not  em- 
braced therein,  it  must  be  said  that  the  title  is  exceed- 
ingly broad,  ' '  An  act  relating  to  the  teaching  of  foreign 
languages  in  the  state  of  Nebraska, ' '  The  prohibition  of 
the  teaching  of  any  other  language  than  English  in  the 
first  section  clearly  has  relation  to  the  teaching  of  foreign 
languages,  and  is  within  the  title.  The  other  section  also 
''relates"  to  such  teaching. 

It  has  also  been  urged  that  the  statute  is  unreasonable, 
and  is  therefore  void.  An  unreasonable  law  is  not  neces- 
sarily unconstitutional,  and  the  remedy  for  such  an  en- 
actment is  with  the  legislature  by  way  of  amendment  or 
repeal. 

It  has  been  said  by  the  United  States  supreme  court 
in  Gundling  v.  Chicago,  177  U.  S.  183,  20  Sup.  Ct.  Rep. 
633,  that  the  courts  will  not  interfere  with  the  operation 
of  a  regulative  statute,  ''unless  the  regulations  are  so 
utterly  unreasonable  and  extravagant  in  their  nature  and 
purposes  that  the  property  and  personal  rights  of  the 
citizens  are  unnecessarily,  and  in  a  manner  wholly  ar- 
bitrary, interfered  with  or  destroyed  without  due  process 
of  law,  they  do  not  extend  beyond  the  power  of  the  state 
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to  pass,  and  they  form  no  subject  for  federal  interfer- 
ence/' Giozesa  v.  Tiernan,  148  U.  S.  657, 13  Sup.  Ct.  Bep. 
721. 

N'either  the  Constitution  of  the  state  nor  the  Fourteenth 
amendment  takes  away  the  power  of  the  state  to  enact 
a  law  that  may  fairly  be  said  to  protect  the  lives,  liberty 
and  property  of  its  citizens,  and  to  promote  their  health, 
morals,  education  and  good  order.  **If  the  state  may 
compel  the  solvent  bank  to  help  pay  losses  sustained  by 
depositors  in  insolvent  banks,  if  it  may  enact  workmen's 
compensation  laws  in  order  that  the  workman  shall  have 
no  strained  relations  with  his  employer,  nor  become  em- 
bittered towards  society  because,  though  an  industry  has 
crippled  him,  it  has  paid  him  nothing,  if  acts  aiming 
to  make  better  citizens  by  diminishing  the  chances  of 
pauperism  are  sustained,  if  it  is  competent  for  the 
state  to  protect  the  minor  from  impoverishing  himself 
by  contract,  it  surely  is  not  an  arbitrary  exercise  of  the 
functions  of  the  state  to  insist"  that  the  fundamental 
basis  of  the  education  of  its  citizens  shall  be  4  knowledge 
of  the  language,  history  and  nature  of  the  government  of 
the  United  States,  and  to  prohibit  anything  which  may 
interfere  with  such  education.  Laws,  the  purposes  of 
which  are  with  respect  to  foreign  language  speaking 
children,  to  given  them  such  training  that  they  may  know 
and  understand  their  privileges,  duties,  powers  and  re- 
sponsibilities as  American  citizens,  which  seek  to  pre- 
vent a  foreign  language  from  being  used  as  the  medium 
of  instruction  in  other  branches,  and  as  the  basis  of 
their  education,  are  certainly  conducive  to  the  public 
welfare,  and  are  not  obnoxious  to  any  provision  of  either 
the  state  or  federal  Constitution. 

Afubmeix 

CoBNisH,  J.|  dissentSs 
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Bernardinb  DeWuu'  bt  au,  appellants,  v.  Philombna 
DeWulp  et  al.,  appellees  :  Julius  Cornillib  et  al., 
appellants. 

Filed  Dbcembeb  26,  1919.    No.  20629. 

1.  AdTerso  Possession.  Title  to  realty  may  be  established  by  proof  of 
actual,  open,  exclusive  and  continuous  possession  under  claim  of 
ownership  for  the  statutory  period  of  ten  years. 

2.  WitaesMs:  Competknct.  An  adrerse  party  who  is  a  representative 
of  a  deceased  person  is  not  disqualified  by  the  Nebraska  statute 
from  testifying  to  a  conversation  confined  exclusively  to  the  person 
deceased  and  a  third  party.  Rev.  St.  1913,  sec  7894. 

3.  Judgment:  Conclusivkness:  Decree  or  Heibship.  In  the  settle- 
ment of  an  estate,  a  county  court  by  decreeing  the  descent  of  title 
to  land  cannot  conclude  parties  to  a  1>ona  fide  controversy  over 
such  title. 

Appeal  from  the  district  court  for  Wheeler  county: 
Bayabd  H.  Paine,  Judge.    Affirmed. 

T.  J.  Doyle  and  G.  N.  Anderson,  for  appellants. 

W.  L.  Rose,  J.  C.  Martin  and  A.  L.  Bishop,  contra. 

Boss,  J. 

This  is  an  action  to  partition  160  acres  of  land  in 
Wheeler  county.  The  tract  was  formerly  owned  by 
Braziel  DeWulf,  a  bachelor,  who  died  intestate  January 
20,  1895,  leaving  three  brothers,  who  also  died  intestate, 
their  names  and  dates  of  deaths  being:  Henri  DeWulf, 
1911;  Charles  DeWulf,  1914;  Constantine  DeWulf,  1915. 
Plaintiff  Bemardine  DeWulf  is  the  widow  of  Henri  De- 
Wulf and  the  other  plaintiffs  are  his  three  daughters. 
Plaintiffs  claim  an  undivided  three-sixths  of  the  land  by 
descent — two-sixths  from  Henri  DeWulf  and  one-sixth 
from  Charles  DeWulf,  a  bachelor.  The  widow  and  the  chil- 
dren  of  Constantine  DeWulf  are  defendants.  Defendant 
Philomena  DeWulf,  widow  of  Constantine  DeWulf,  re- 
sists partition  on  the  grounds  that  Braziel  DeWuK  gave 


106  NEBRASKA  REPORTS.  [Vol.  104 


DeWulf  V.  DeWulf. 


her  the  land,  and  that  she  has  had  open,  continuous,  ad- 
verse possession  of  it  ever  since  his  death,  claiming, 
occupying  and  using  it  as  her  own.  The  trial  court  en- 
tered a  judgment  in  her  favor,  and  plaintiffs  have  ap- 
pealed. 

The  controlling  question  presented  by  the  plaintiffs 
is  the  insufficiency  of  the  evidence  to  establish  the  de- 
fense of  adverse  possession.  It  is  argued  on  the  affirm- 
ative of  this  proposition  that  plaintiffs  and  defendant 
Philomena  DeWulf,  under  the  law  of  descent,  are  co- 
tenants  ;  that  her  possession  is  the  possession  of  all,  and 
that  competent  evidence  of  notice  essential  to  the  ad- 
verse possession  of  a  cotenant  is  not  found  in  the  record. 

There  is  evidence  tending  to  prove  the  following  facts : 
Philomena  DeWulf  lived  with  her  husband  and  children 
on  a  homestead  near  that  of  Braziel  DeWulf,  who  lived 
in  a  dugout.  She  baked  and  washed  for  him.  Some- 
times she  boarded  him.  At  times  he  stayed  at  her  home. 
For  services,  board  and  lodging,  she  received  no  com- 
pensation. He  was  on  friendly  terms  with  her  husband, 
but  he  did  not  want  any  of  his  property  to  go  to  his 
brothers  Henri  and  Charles,  and  said  so.  During  his 
last  illness  he  informed  a  neighbor  that  the  land  should 
go  to  Philomena  DeWulf.  He  had  previously  told  her 
it  would  be  hers.  He  died  without  making  a  will,  and 
she  took  possession  of  his  land  immediately,  claiming 
to  be  owner,  and  ever  since,  by  herself  or  tenants,  has 
been  in  continuous,  open,  adverse  possession,  pajdng  the 
taxes  and  using  the  land  or  collecting  the  rents.  She 
built  a  little  frame  house  on  the  place,  moved  a  small 
bam  thereon,  and  enlarged  a  pasture.  Until  this  suit 
was  brought  her  right  of  possession  as  absolute  owner 
and  her  title  had  never  been  questioned.  In  the  com- 
munity the  land  was  called  hers  and  her  children's. 
Shortly  after  the  death  of  Braziel  DeWulf,  Philomena 
DeWulf,  in  the  presence  and  hearing  of  Charles  DeWulf, 
made  her  claim  of  ownership  known  to  him.  A  year 
or  so  later  this  claim  was  communicated  to  Henri  DeWulf. 


> 
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The  testimony  of  this  character  in  connection  with  cir- 
cmnstances  and  incidents  appearing  in  evidence  is  suf- 
ficient to  prove  that  title  in  Philomena  DeWulf  had  been 
established  by  adverse  possession  long  before  plaintiffs 
instituted  this  action. 

Notice  to  Henri  DeWulf  and  Charles  DeWulf  of  the 
nature  of  Philomena  DeWulf 's  claim  to  the  land,  how- 
ever, depends  on  the  testimony  of  two  of  her  children, 
and  plaintiffs  argue  that  their  testimony  is  inadmissible 
under  the  statute  providing  that  **no  person  having  a 
direct  legal  interest  in  the  result  of  any  civil  action  or 
proceeding,  when  the  adverse  party  is  the  representative 
of  a  deceased  person,  shall  be  permitted  to  testify  to 
any  transaction  or  conversation  had  between  the  de- 
ceased person  and  the  witness. ' '  Rev.  St.  1913,  sec.  7894. 
These  two  children  testified  to  a  conversation  between 
their  mother  and  their  uncle,  Charles  De  Wulf ,  The  wit- 
nesses took  no  part  in  the  conversation,  but  overheard 
it,  and  it  gave  notice  to  Charles  DeWulf  that  their  mother 
claimed  to  be  absolute  owner  of  the  land.  While  con- 
versations between  the  deceased  person  and  the  witness 
are  within  the  terms  of  the  statute,  conversations  be- 
tween the  deceased  person  and  a  third  party  are  not. 
In  re  Estate  of  Powers,  79  Neb.  680;  Kroh  v.  Heins,  48 
Neb.  691 ;  Scott  v.  Micek,  86  Neb.  421 ;  McNea  v.  Moran, 
101  Neb.  476.    This  point,  therefore,  is  not  well  taken. 

Plaintiffs  contend,  further,  that  the  defense  of  ad- 
verse possession  is  defeated  by  a  decree  rendered  by  the 
county  court  December  15,  1899,  in  the  settlement  of 
the  estate  of  Braziel  DeWulf.  The  county  court  found 
that  the  only  heirs  at  law  of  decedent  were  his  three 
brothers,  and  decreed  that  his  real  estate  *  *  descend  share 
and  share  alike"  to  them.  The  argument  seems  to  be 
that  the  decree  is  conclusive,  that  the  brothers  were  then 
cotenants,  that  the  possession  of  one  was  the  possession 
of  all,  and  that  there  was  no  subsequent  notice  that 
Philomena  DeWulf,  wife  of  decedent's  brother,  Con- 
stantine  DeWulf,  claimed  the  land  as  her  own.    The  de- 
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cree  of  the  county  court  settled  the  question  of  heir- 
ship, but  that  part  of  the  decree  relating  to  the  descent 
of  the  real  estate  did  not  conclude  Philomena  DeWulf  on 
her  claim  that  she  had  previously  acquired  the  land  by 
gift,  and  that  therefore  there  was  no  title  to  descend 
to  the  heirs  mentioned  in  the  decree  of  the  county  court. 
She  was  in  possession  of  the  land  at  the  time,  claiming  in 
good  faith  to  be  the  owner.  She  had  notified  the  brothers 
of  Braziel  DeWulf  of  her  claim.  The  statutory  period 
for  acquiring  her  title  by  adverse  possession  had  begun. 
A  question  of  title  over  which  the  county  court  had  no 
jurisdiction  prevented  the  decree  from  concluding  her. 
Fischer  v.  Sklenar,  101  Neb.  553;  State  v.  O'Connor, 
102  Neb.  187 ;  Dunn  v.  Elliott,  101  Neb.  411 ;  GUlespie 
V.  TruJca,  p.  115  post. 

In  this  view  of  the  evidence  and  the  law,  the  judgment 
of  the  district  court  is  free  from  error. 

Affibmed. 

Sbdgwick,  J.,  not  sitting. 


Geobgb  E.  Dovey,  Administbator,  bt  al.,  appellants,  v. 
Fbank  E.  Schlater,  Special  Administbator,  bt  al., 
appellees. 

Filed  Decembeb  26,  1919.    No.  21101. 

1.  Partnenblp:  Deceased  Pabtneb:  Rights  of  Heirs:  Pbesumption. 
Sereral  heirs  who  inherit  the  interest  of  one  of  two  equal  partners 
in  a  partnership  business,  and  thereupon  join  in  the  management 
and  conduct  of  the  business  without  any  contract  with  the  former 
partner,  wiU  be  presumed  to  each  have  an  equal  share  in  the  profits 
with  the  other  partner,  but  it  will  not  be  presumed  that  they  are 
to  share  in  the  undivided  one-half  of  the  capital  of  the  former 
partner,  nor  that  the  former  partner  is  to  be  paid  interest  on  his 
excess  capital. 

2.  Dower:  Failure  to  Claim:  Partnership:  Interest.  Prior  to  the 
statute  of  1907  (Laws  1907,  ch.  49),  a  widow  took  no  interest  in 
the  real  estate  of  her  deceased  husband,  except  the  right  of  dower. 
If  dower  is  not  assigned,  and  she  makes  no  claim  therefor,  nor  in 
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the  proceeds  of  a  sale  thereof  by  the  heirs,  she  will  hare  no  In- 
terest in  such  real  estate,  nor  the  proceeds  thereof,  which  she  can 
convey  by  will.  Under  the  facts  in  this  case,  it  is  held  that  she 
was  not  entitled  to  interest  upon  her  share  of  the  personal  property 
which  she  allowed  her  sons  to  use. 

5.  Limitation  of  Actions:  Tbubts.  Her  sons,  in  the  management  of 
this  business  under  the  circumstances,  should  be  considered  as 
trustees  of  her  interests,  and  as  long  as  they  so  held  it  in  trust 
without  questioning  her  right  thereto,  the  statute  of  limitations 
would  not  run  against  her  claim  of  an  interest  In  the  business. 

4.  Appeal:  Trial  de  Novo.  In  appeals  In  equity,  we  must  try  the  Is- 
sues of  fact  de  novo  without  reference  to  the  findings  of  the  trial 
court  But  when  witnesses  examined  in  open  court  disagree 
radically  as  to  an  important  fact,  we  will  in  determining  that  fact 
consider  the  advantages  of  the  trial  court  in  concluding  which 
version  is  more  probable. 

6.  ETidenoe  indicated  in  the  opinion  Is  held  to  justify  the  decree  as 
to  Oliver  Dovey. 

Appeal,  from  the  district  court  for  Cass  county: 
Edward  E.  Good,  Judge.  Affirmed  in  part,  and  reversed 
in  part. 

John  L.  Webster,  Byron  G.  Burhank  and  D.  0.  Dwyer, 
for  appellants. 

Jesse  L.  Root,  Matthew  Gering,  C.  A.  Rawls  and  A. 
L.  Tidd,  contra. 

Sedgwick,  J. 

After  this  court  had  reversed  the  judgment  of  the 
district  court  in  Dovey  v.  Schlater,  99  Neb.  735,  and  re- 
manded the  same  to  the  district  court,  Schlater,  as  ad- 
ministrator of  the  estate  of  Jane  Dovey,  deceased,  filed 
an  answer  and  cross-bill  therein  against  the  partnership 
of  E.  G.  Dovey  &  Son,  and  asked  for  judgment  thereon. 
The  trial  court  found  in  favor  of  the  administrator  and 
entered  judgment  for  $76,520.62.  From  this  judgment 
E.  G.  Dovey  &  Son  and  George  E.  Dovey  have  appealed 
to  this  court. 

Mrs.  Jane  Dovey  died  November  20,  1913,  and  a  few 
months  before  her  death  executed  a  will  whereby  she 
gave  all  of  her  estate  to  two  sons  of  Horatio  N.  Dovey. 
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The  will  was  contested,  but  afterwards  confirmed  {In 
re  Estate  of  Dovey,  101  Neb.  11),  and  Schlater  as  ad- 
ministrator represents  the  interests  of  these  two  sons  un- 
der the  will. 

The  first  contention  of  the  appellant  E.  G.  Dovey  & 
Son  is  that  Jane  Dovey,  before  making  the  will,  had 
disposed  of  all  her  interest  in  the  property  of  the  firm 
of  E.  G.  Dovey  &  Son.  After  the  death  of  their  father, 
the  three  sons,  George  E.,  Oliver  C,  and  Horatio  N. 
Dovey,  continued  the  business  of  the  former  partnership 
of  E.  G.  Dovey  &  Son,  which  consisted  of  Edward  G. 
Dovey  and  George  E.  Dovey  until  in  September,  1909, 
when  a  disagreement  arose  among  these  parties,  and 
Oliver  withdrew  from  the  firm,  receiving  as  his  share  the 
sum  of  $50,000,  and  the  business  was  continued  by  George 
and  Horatio  in  the  same  firm  name  of  E.  G.  Dovey  & 
Son.  The  contention  is  that  Mrs.  Dovey,  who  was  then 
living  with  Horatio,  was  so  desirous  of  having  the  con- 
troversy between  her  sons  adjusted  that  she  consented 
to  release  her  interest  in  the  partnership  property  in 
consideration  of  an  agreement  that  each  of  her  sons 
should  give  her  a  specified  sum  annually  for  her  use 
and  support.  The  appellants  contend  that  the  whole 
value  of  the  partnership  property  at  that  time  was 
$142,796.56,  so  that  $50,000  given  to  Oliver  was  more 
than  he  would  be  entitled  to  upon  an  equitable  division 
of  the  estate,  and  was  given  him  in  order  to  obtain  a 
settlement,  in  deference  to  the  wishes  of  their  mother, 
and  in  consideration  that  he  was  to  furnish  a  certain 
amount  annually  for  his  mother,  which,  together  with  the 
amount  that  the  other  brothers  were  to  furnish,  was  to  be 
in  lieu  of  her  interest  in  the  assets  of  the  partnership. 
It  is  answered  to  this  contention  that,  prior  to  this 
settlement  \Wth  Oliver,  George  had  received  out  of  the 
partnership  for  his  personal  use  much  more  than  either 
Oliver  or  Horatio  had  received,  and  that  the  difference 
would  be  owing  by  him  to  the  partnership,  thereby  in 
that  amount  increasing  the  partnership  assets,  so  that 
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Oliver  did  not  in  this  settlement  receive  a  third  of  the 
value  of  the  assets.  This  reasoning  we  think  is  falla- 
cious. It  is  agreed  that  at  the  time  of  their  father's 
death,  the  value  of  the  partnership  property  was  $52,- 
092.42,  of  which  George  was  the  owner  of  five-eighths, 
Horatio  and  Oliver  each  one-eighth  and  their  mother 
one-eighth  as  the  widow  of  the  deceased.  It  is  suggested 
that  as  there  was  no  agreement  between  the  parties  as  to 
the  amount  of  capital  that  each  should  furnish  for  the 
business,  nor  as  to  interest  thereon,  the  law  will  presume 
that  they  were  equal  partners,  and  it  was  decided  by  this 
court  in  a  former  appeal  that  they  were  equal  partners 
in  the  profits  of  the  business,  but  that  is  as  far  as  this 
presumption  would  extend.  There  would  be  no  presump- 
tion that  George  had  agreed  that  the  other  two  brothers 
should  each  have  a  share  of  the  capital  which  he  had 
furnished.  Therefore,  when  he  drew  more  than  they  did 
from  the  partnership,  the  presumption  would  be  that  he 
had  with  their  consent  withdrawn  so  much  of  his  ex- 
cess capital,  and  he  would  not  be  liable  to  the  firm  for 
the  amount  withdrawn  by  him  so  far  as  it  equalized 
their  investment  in  the  business. 

The  evidence  in  regard  to  the  contention  that  Mrs. 
Dovey  relinquished  all  interest  in  the  business  to  these 
three  sons  is  substantially  conflicting,  and  while  in  this 
equitable  proceeding  we  are  to  try  the  question  of  fact 
de  novo  without  ref erei^ce  to  the  finding  of  the  trial  court, 
it  appears  that  several  witnesses  examined  orally  before 
the  court  gave  conflicting  testimony  as  to  important  facts, 
and,  considering  that  the  trial  court  had  the  opportunity 
of  seeing  these  witnesses  and  observing  their  interest 
and  manner  of  testifying,  this  court  will,  in  weighing 
their  testimony,  give  some  consideration  to  the  advan- 
tages of  the  trial  court  in  estimating  how  much  reliance 
is  to  be  placed  upon  the  conflicting  evidence  of  these  wit- 
nesses; and,  considering  all  of  the  evidence  so  far  as 
we  have  been  able,  we  are  not  prepared  to  arrive  at  a 
conclusion  upon  this  point  different  from  that  of  the 
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trial  court.  We  conclude,  therefore,  that  whatever  in- 
terest the  widow,  Jane  Dovey,  had  in  the  partnership 
assets  at  the  time  of  her  decease  passed  by  her  will  to 
these  legatees. 

The  important  question  then  is  as  to  the  value  of  that 
interest,  it  being  conceded  that  Jane  Dovey,  as  the  widow 
of  Edward  G.  Dovey,  deceased,  took  a  one-eighth  interest 
in^  his  personal  property..  The  trial  court,  after  as- 
certaining the  amount  and  value  of  the  property  of 
the  decedent,  allowed  to  the  widow  the  full  amount  of 
her  share  in  the  estate,  together  with  interest  thereon 
at  7  per  cent.,  computed  with  annual  rests.  In  this  we 
think  the  court  erred.  After  the  death  of  Edward  G. 
Dovey,  it  appears  that  for  many  years  there  was  entire 
harmony  among  the  three  sons  and  their  mother,  and  the 
sons  continued  the  business  jointly,  knowing  that  George 
was  the  owner  of  five-eighths  of  the  business  capital  and 
each  of  the  other  three  the  owner  of  one-eighth.  They 
each  withdrew  from  the  business  money  for  their  support 
from  time  to  time,  keeping  account  of  all  the  money  with- 
drawn. They  made  no  contract  as  to  the  'capital  furnish- 
ed by  each,  nor  the  profits  that  each  should  have.  As 
before  stated,  it  has  been  held  in  prior  litigation  among 
these  parties  that  the  three  sons  were  equal  partners  in 
the  business;  that  is,  without  any  special  agreement 
each  would  be  entitled  to  an  equal  share  in  the  profits 
of  the  business;  and,  under  all  the  circumstances  of 
the  case,  it  may,  upon  the  same  theory,  be  presumed  that 
the  widow,  Jane  Dovey,  consented  that  her  share  of  her 
husband's  estate  should  remain  in  the  business.  If  the 
profits  of  the  business  during  the  time  from  the  death  of 
Edward  6.  Dovey  to  the  entering  of  the  decree  appealed 
from,  something  over  37  years,  had  been  sufficient  to 
pay  7  per  cent,  interest  on  the  investment,  the  value  of 
the  business  would  amount  to  more  than  $600,000.  That 
is  to  say  $52,092.42  at  7  per  cent,  interest,  with  annual 
rests  during  that  time,  would  amount  to  more  than  that 
sum,  which  is  more  than  the  present  value  of  the  busi- 
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ness,  together  with  amounts  that  the  respective  parties 
withdrew  therefrom.  Mrs.  Dovey  never  made  any  de- 
mand for  her  share  of  the  capital  stock,  and  under  the 
circumstances  in  this  case  it  cannot  be  said  that  any- 
thing was  due  her  from  the  partnership  until  some  de- 
mand was  made  for  settlement,  and  a  refusal  to  comply 
with  it.  There  was  no  express  contract  between  the 
mother  and  her  sons,  and  it  must  be  determined  from 
the  evidence  what  contract  must  be  implied.  She  took 
no  part  in  the  management  of  the  business,  and  did  not 
in  any  respect  assist  in  carrying  it  on.  Of  course,  she 
would  be  entitled  to  have  her  capital  returned  to  her  on 
demand.  But  what  would  be  implied  from  the  conditions 
existing,  and  the  dealings  of  these  parties  among  them- 
selves, is  not  so  easy  a  question.  She  lived  with  one  of 
her  sons,  and  it  is  not  shown  that  she  shared  in  the^ 
family  expenses  or  contributed  anything  towards  her 
own  support.  The  sons  agreed  with  her  that  she  should 
have  what  money  she  wanted.  Accordingly  she  received 
from  them  various  sums  of  money  from  time  to  time  as 
she  might  call  for  it.  She  never  asked  for  interest  or 
profits.  She  was  not  interested  whether  she  received 
1  per  cent,  or  7,  but  received  it  as  due  her  because  of 
her  interest  in  the  property.  We  think  that  the  strongest 
implication  is  that  she  left  her  share  with  her  sons,  with- 
out charge,  thinking  she  had  enough  for  her  declining 
years,  and  the  agreement  to  give  her  her  share  as  she 
might  need  it  from  time  to  time  was  all  she  demanded 
from  her  sons.  Her  one-eighth  then  of  her  husband's 
property,  less  what  she  had  received,  was  willed  to  her 
grandsons. 

Jane  A.  Dovey  might  have  claimed  a  dower  interest 
in  the  real  estate  of  her  deceased  husband.  This  she 
never  did,  and  dower  was  never  assigned  to  her.  The 
land  was  sold  and^no  dower  interest  in  the  proceeds  was 
declared  or  demanded.  When  she  died  her  dower  rights 
ceased.  Therefore,  she  had  no  interest  in  the  proceeds  of 
this  real  estate  that  she  could  convey  by  will. 

104  Neb.— 8 
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The  statute  of  limitations  should  not  be  allowed  to 
affect  her  claim.  Her  sons,  in  the  management  of  this 
business  under  the  circumstances,  should  be  considered 
as  trustees  of  her  interests,  and  as  long  as  they  so  held 
it  in  trust  without  questioning  her  right  thereto,  the 
statute  of  limitations  would  not  run.  George  Dovey 
testified  to  some  conversations  with  his  mother  indicat- 
ing that  the  annual  payments  that  the  sons  were  to 
make  her  should  be  considered  in  lieu  of  her  interests 
in  the  property,  but  this  evidence,  if  believed  and  con- 
strued most  liberally  in  favor  of  the  defendants,  would 
not  be  so  clear  and  definite  a  refusal  to  longer  consider 
that  quiBstion  open  as  to  amount  to  a  cancelation  of  the 
trust  and  place  uipon  this  woman  the  duty  of  electing 
whether  she  would  accept  the  suggested  arrangement,  or 
assert  her  rights  in  court. 

The  record  does  not  show  that  the  defendant  Oliver 
Dovey  is  a  party  to  this  appeal,  but  his  rights  are  some- 
what discussed  in  the  briefs,  which  perhaps  is  justifiable, 
as  this  is  an  action  in  equity  in  which  the  conflicting  rights 
of  all  parties  are  to  be  adjusted.  He  was  allowed  a 
small  judgment  against  the  partnership  for  his  share  of 
the  money  received  from  property  of  his  father  which 
was  not  included  in  the  partnership  business  at  his 
father  *s  decease,  nor  afterwards.  This  allowance  in  fav- 
or of  Oliver  seems  to  be  justified  by  the  evidence,  and 
the  decree  as  to  him  is  affirmed.  The  decree  against  the 
partnership  is  reversed  and  the  cause  remanded  for 
further  proceedings.  Each  party  will  be  allowed  to 
amend  pleadings  and  introduce  further  evidence,  if  so 
advised.  The  costs  in  this  court  will  be  taxed  against 
the  adminstrator. 

Affirmed  in  part,  and  reversed  in  part. 
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'Belle  Ault  Gillbspib,  appellant,  v.  Julia  Attlt  Truka, 

appellee. 

PiLBD  DECfBMBffit  26,  1919.    No.  20603. 

1.  Wills:  Revocation:  Unbobn  Issue.  A  will,  not  providing  for  nor 
showing  an  intention  not  to  provide  for  a  child  subsequently  to  be 
bom,  is  revoked  pro  tanto  by  the  subsequent  birth  of  the  child. 

2.  :  Unbobn  Issue.  Where  a  testator  devises  all  of  his  prop- 
erty to  his  wife,  making  no  mention  jn  his  will  of  his  unborn 
child,  the  instrument  does  not,  on  its  .face,  manifest  an  intention 
that  such  child  shall  not  be  provided  for. 

3.  Descent  and  Distribution:'  Heibship:  Proof.  "Proof  of  heirship 
is  not  confined  to  the  records  of  the  probate  court  alone,  but  may 
be  established  by  the  testimony  of  any  one  who  knows  the  facts 
constituting  such  relation."    Jetter  v.  Lyon,  70  Neb.  429. 

4.  :  QuiETiiTO  Title.    An  action  to  quiet  title  is  an  appropriate 

remedy  for  the  determination  of  title  to  land,  as  between  a  post- 
humous child,  claiming  as  heir  at  law,  and  one  in  possession, 
having  a  life  estate  in  the  land  and  asserting  ownership. 

I 

Appeal  from  the  district  court  for  Saline  county: 
Ralph  D.  Bbown,  Judge.    Reversed. 

C.  J.  Campbell  and  H.  R.  Ankeny,  for  appellant. 

Sloan,  Sloan  <&  Keenan  and  J.  J.  Burke,  contra. 

COBNISH,  J. 

William  K.  Ault,  on  March  7,  1888,  made  his  will,  be- 
queathing his  entire  estate  to  his  wife,  the  defendant, 
now  Julia  Ault  Truka.  On  March  11,  following,  he  died. 
His  will  was  probated  April  13.  The  plaintiff,  his  only 
child  and  heir  at  law,  was  bom  June  5,  1888.  A  part  of 
the  estate,  a  160-acre  homestead,  has  remained  in  the 
possession  of  the  wife,  who  asserts  ownership. 

This  action  is  to  quiet  plaintiff's  title  therein,  as  • 
posthumous  child  of  the  deceased.     The  district  court, 
finding  that  it  did  not  have  original  jurisdiction  of  the 
action,  and  that  plaintiff  has  an  adequate  remedy  at 
law,  dismissed  the  action.    Plaintiff  appeals. 
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Our  statute,  following  a  common-law  rule,  provides  that 
a  child,  bom  after  the  making  of  a  will,  shall  have  the 
same  share  in  the  estate  of  the  testator  as  if  he  died 
intestate,  which  share  shall  be  assigned  to  him,  ^^  unless 
it  shall  be  apparent  from  the  will  that  it  was  the  in- 
tention of  the  testator  that  no  provision  shall  be  made 
for  such  child.''  Rev.  St.  1913,  sec.  1311.  The  statute 
also  makes  provision  for  assignment  to  the  child  of  his 
share  going  to  him  in  the  county  probate  court. 

The  Constitution  gives  to  the  county  court  original 
jurisdiction  of  all  matters  of  probate  and  settlement  of 
estf^tes  of  deceased  persons,  and  denies  to  that  court 
jurisdiction  in  actions  in  which  titles  to  real  estate  are 
sought  to  be  recovered  or  may  be  drawn  in  question. 
More  or  less  difficulty  arises  in  laying  down  rules  of  pro- 
cedure at  once  consistent  with  these  two  provisions  of 
the  Constitution  and  equitable  in  practice. 

The  defendant  here  urges,  mistakenly  we  believe,  that 
plaintiff's  remedy  is  in  the  county  court;  that  the  ques- 
tion involved  is  one  of  heirship,  exclusively  within  the 
jurisdiction  of  that  court.  We  have  held  that  the  title  to 
real  estate  passes  at  once,  upon  death,  to  the  heir,  not 
by  virtue  of  any  administration  of  the  estate  or  decree 
of  the  county  court,  but  directly  by  operation  of  the  stat- 
ute of  descent.  In  Dunn  v.  Elliott,  101  Neb.  411,  where 
the  county  court  had  erroneously  construed  a  will,  and 
accordingly  assigned  land  to  certain  heirs,  we  held  that 
the  court's  decree,  involving,  as  it  did,  title  to  real 
estate,  was  ineffectual  to  finally  determine  the  rights  of 
the  parties,  although  permissible  for  certain  purposes 
of  administration. 

On  the  other  hand,  we  have  held  that  the  county  court, 
in  the  settlement  of  an  estate,  has  jurisdiction  to  find 
who  are  the  heirs  of  the  decedent,  which  finding  is  bind- 
ing upon  all  parties  interested  in  the  estate.  Fischer  v. 
Sklenar,  101  Neb.  553.  In  the  instant  case,  the  county 
court  might  have  assigned  to  the  plaintiff  the  share  of 
the  estate  going  to  her.    The  question  of  heirship  was 
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never  determined  by  the  county  court.  That  the  plain- 
tiff is  the  sole  child  and  heir  at  law  of  the  deceased  is 
not  and  never  has  been  a  controverted  issue  of  fact. 
The  county  court  merely  found  that  the  will  in  con- 
troversy was  his  last  will  and  testament. 

The  contention  that  this  question  of  fact,  so  arising, 
is  exclusively  for  the  county  court  is  not  well  taken. 
Being  a  fact  upon  which  title  may  depend,  and  questions 
of  title  not  being  within  the  jurisdiction  of  that  court, 
the  law  in  such  a  case  gives  to  the  court  in  which  the 
question  of  title  may  arise  concurrent  jurisdiction.  As 
said  in  Fischer  v.  Sklenar,  supra  (p.  560) :  **We  have 
held  that  heirship  may  be  proved  in  many  ways.  Jett6r  v. 
it/ow,  70Neb.  429.'* 

A  will,  not  providing  for  nor  showing  an  intention  not 
to  provide  for  a  child,  subsequently  to  be  bom,  is  re- 
voked pro  tanto  by  the  subsequent  birth  of  the  child, 
and  the  child  inherits,  not  by  the  decree  of  the  court, 
but  the  title  passes  by  the  statute. 

It  is  also  contended  that  the  act  to  quiet  title  is  not  the 
appropriate  remedy,  and  that  plaintiff  has  a  remedy  at 
law.  If  we  assume  that  the  plaintiff  is  an  heir  possess- 
ing title,  and  that  the  defendant,  in  possession  with  life 
estate,  disputes  the  title  and  claims  ownership,  then  it 
follows,  as  we  held  in  Criswell  v.  Criswell,  101  Neb.  349, 
that  an  action  to  quiet  title  is  the  appropriate  remedy. 

For  other  cases  bearing  upon  the  questions  considered, 
see  Evans  v.  Anderson,  15  Ohio  St.  324;  Chicago,  B.  <& 
Q.  R.  Co.  V.  Wasserman,  22  Fed.  872;  Breidenstein  v. 
Bertram,  198  Mo.  328;  State  v.  O'Connor,  102  Neb.  187; 
Smith  V.  Robertson,  89  N.  Y.  555;  2  Alexander,  Com* 
mentaries  on  Wills,  sec.  6S2. 

Revbbsed  and  remanded. 

Sedgwick  and  Aldbich^  JJ.^  not  sitting. 
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Lillian    Livingston,   appellant,   v.  Omaha   &  Council 
Bluffs  Street  Railway  Company,  appellee. 

Filed  December  26,  1919.    No.  20489. 

1.  Carxien:  Conflict  of  Evidence:  Doctbine  of  Res  Ipsa  LoQuiruB. 
When,  in  an  action  against  a  common  carrier  for  personal  in- 
juries, the  testimony  conflicts  as  to  whether  plaintiff's  injuries  were 
sustained  while  she  was  a  passenger  and  about  to  alight  or  whether 
they  were  sustained  at  a  distance  of  six  or  eight  feet  from  the  car 
after  she  had  safely  alighted,  the  rule  of  re8  ipsa  loquitur  does  not 
apply. 

2.  Witnesses:  Privileged  Communications.  When  plaintiff  offers 
testimony  in  chief  tending  to  prove  freedom  from  venereal  dis- 
ease, it  is  competent  for  defendant  to  offer  testimony  tending  to 
show  that  plaintiff  called  upon  and  was  examined  by  a  physician, 
but  such  physician  cannot  testify  as  to  the  result  of  his  exami- 
nation. 

3.  Appeal:  Conflict  of  Evidence.  When  the  testimony  conflicts,  the 
judgment  will  not  be  set  aside  unless  the  verdict  is  clearly  wrong. 

Appeal  from  the  district  court  for  Douglas  county: 
Alexander  C.  Troup,  Judge.    Affirmed. 

Stout,  Rose  £  Wells  and  M.  0.  Cunningham,  for  appel- 
lant. 

John  L.  Webster,  Herbert  J.  Connell  and  William  M. 
Burton,  contra. 

Dean,  J. 

Plaintiff  sued  to  recover  $50,650  for  personal  injuries 
alleged  to  have  been  sustained  because  of  defendant's 
negligent  control  of  a  street  car  as  she  was  about  to 
alight.  Defendant  recovered  verdict  and  judgment,  and 
plaintiff  appealed. 

Eespecting  the  facts  immediately  attending  the  ac- 
cident, plaintiff  testified  in  substance  that  she  arrived 
at  her  destination  in  Council  Bluffs  about  midnight; 
that  just  before  alighting  and  while  standing  in  the  exit 
aisle  the  car  suddenly  lurched  and  she  was  thereby  thrown 
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SO  that  her  head  came  in  contact  with  one  of  the  metal 
hand-rails  with  such  violence  that  she  was  rendered  un- 
conscious. Delia  Gilday  on  the  part  of  plaintiff  testified 
that  the  accident  happenied  in  front  of  her  home,  and 
that  she  was  standing  in  her  front  doorway  when  the 
car  came  up ;  that  from  there  she  could  see  that  *  *  Miss 
Livingston  started  for  the  back  end  of  the  car,  and  the 
conductor  was  on  the  inside,  with  the  door  closed,  and 
Miss  Lillian  walked  out  to  the  end  of  the  car  and  went 
out  and  closed  the  door,  and  in  the  rough  stop  of  the 
car  she  bumped  against  the  railing  and  was  pushed  off 
the  car;*'  that  plaintiff  fell  in  a  sitting  posture  and 
was  lying  unconscious  a  little  east  and  away  from  a 
plank  crosswalk  at  the  intersection  when  witness  reach- 
ed the  car.  A  photograph  in  evidence  shows  that  the 
plank  walk  is  of  usual  width.  The  evidence  is  undisputed 
that,  about  *'four  or  five  steps  from  the  car  track,"  there 
is  a  hole  in  the  walk  large  enough  to  permit  a  person's 
foot  to  go  through  as  Miss  Gilday  testified.  It  is  defend- 
ant's contention  that  plaintiff  alighted  safely,  and  that 
she  stepped  in  this  hole  and  fell,  and  that  such  fall  was 
the  proximate  cause  of  her  injury. 

Thse  witnesses  were  called  by  defendant :  Paul  Lowry, 
a  passenger,  testified  that  the  car  was  standing  still  when 
plaintiff  alighted;  that  there  was  neither  a  'Uurch"  nor 
a  *'jerk;"  that  he  saw  her  throw  up  her  hands  and  fall 
directly  over  the  hole  in  the  walk;  that  when  the  car 
stopped  the  plank  walk  was  directly  opposite  the  back 
step.  To  substantially  the  same  effect  was  the  testimony 
of  Ed.  Lowry  who  was  a  passenger.  He  also  testified  that 
he  saw  plaintiff  when  she  left  her  seat,  and  when  next  he 
saw  her  she  was  lying  on  the  plank  walk  with  one  foot  in 
the  hole.  Another  passenger  testified  that  the  car  stop- 
ped without  any  unusual  movement.  The  motorman  tes- 
tified that  the  car  stopped  without  either  a  ''lurch"  or 
a  ''jerk;"  that,  hearing  no  starting  signal,  he  looked 
into  the  mirror  that  reflects  the  back  end  of  the  car,  and 
upon  discovering  that  the  conductor  was  on  the  cross- 
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*  

walk,  he  went  back  and  saw  plaintiflf  **  lying  over  the 
hole  in  the  crosswalk ' '  about  six  feet  from  the  car  steps. 
The  conductor  testified  that  as  the  car  stopped  plaintiff 
followed  him  from  her  seat  in  the  car  to  the  rear  plat- 
form and  alighted  on  the  walk;  that  after  taking  two 
or  three  steps  **she  seemed  to  kind  of  lose  her  balance 
and  throw  up  her  hands  and  she  fell ; ' '  that  he  inmiediate- 
ly  went  to  her  relief  and,  raising  her  up,  he  found  that 
her  foot  was  in  the  hole  in  the  walk. 

Plaintiff  argues  that  her  testimony  and  that  of  Delia 
Gilday  '*to  the  effect  that  there  was  a  jerking  of  the  car 
at  the  time  she  was  about  to  alight,*'  and  that  her  injury 
resulted  therefrom,  raised  a  presumption  of  defendant's 
negligence,  and  that  the  jury  should  have  been  so  in- 
structed. In  support  of  her  contention  plaintiff  cites 
Lincoln  Traction  Co.  v.  Shepherd,  74  Neb.  369,  on  re- 
hearing 374.  We  do  not  think  the  case  cited  supports  the 
argument.  In  the  present  case  the  testimony  was  in  di- 
rect conflict  as  to  whether  plaintiff's  injuries  were  sus- 
tained while  she  was  yet  a  passenger  and  about  to  alight 
or  whether  they  were  sustained  at  a  distance  of  six  or 
eight  feet  from  the  car  after  she  had  safely  alighted. 
Plaintiff  did  not  offer  an  instruction  embodying  the  rule 
for  which  she  cpntends,  nor  were  the  jury  so  instructed. 
In  view  of  the  rule  announced  in  the  Shepherd  case,  we 
hold  that  the  court  did  not  err  in  the  premises. 

In  the  direct  examination,  with  respect  to  her  physical 
condition  before  the  accident,  plaintiff  testified  that  she 
never  had  **any  venereal  disease  or  taint,"  nor  had  she 
taken  treatment  for  any  ailment  of  that  sort.  Dr.  Eliza- 
beth Lyman  is  the  examining  physician  for  the  juvenile 
court.  She  testified  that  it  was  her  duty  to  examine  those 
coming  under  its  care,  that  in  her  official  capacity  she 
examined  plaintiff  in  1911,  when  she  was  brought  by  the 
juvenile  authorities  to  her  for  that  purpose,  and  that 
from  the  examination  she  reached  a  conclusion  as  to  plain- 
tiff's then  physical  condition;  that  in  1912  plaintiff  came 
voluntarily  and  received  treatment.    On  objection  by 
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plaintiff  the  witness  was  not  permitted  to  testify  rt?- 
sxnjcting  plaintiff's  condition  in  1911,  nor  as  to  whether 
she  discovered  anything  abnormal  in  her  condition  in 
1912,  Defendant  called  Dr.  Van  Fleet,  who  was  per- 
mitted, over  objection,  to  testify  that  plaintiff  had  called 
on  him  for  an  examination  before  her  marriage  and  before 
the  accident.  But  he  was  not  permitted  to  answer  this 
question :  *  *  For  what  purpose,  or  to  determine  what,  was 
that  examination  made  1 ' '  Subsequently  defendant  made 
this  offer:  **  The  defendant  offers  to  prove  by  this  wit- 
ness (Dr.  Van  Fleet)  that  the  examination  was  made  to 
determine  whether  or  not  she  was  pregnant  and  that — '* 
By  her  counsel:  ** Since  that  is  the  ruling  of  your  honor 
I  will  let  the  witness  answer  it.  If  your  honor  has  doubt 
of  the  propriety  of  it,  as  far  as  this  question  is  concern- 
ed, he  can  answer.''  The  objection  being  withdrawn,  we 
do  not  think  the  court  erred  in  the  premises,  and  in  view 
of  plaintiff's  direct  testimony  we  do  not  think  that  error 
can  be  predicated  on  the  court's  refusal  to  instruct  that 
the  testimony  of  Dr.  Van  Fleet  and  Dr.  Elizabeth  Lyman 
was  withdrawn  from  consideration  by  the  jury. 

Other  errors  are  assigned  having  mainly  to  do  with 
the  nature  of  plaintiff's  injuries,  the  treatment,  and  the 
like,  but  in  view  of  our  decision  we  do  not  find  it  neces- 
sary to  discuss  the  assignments  so  pointed  out.  We  think 
the  court  did  not  commit  prejudicial  error  in  respect  to 
instructions  given  or  refused.  The  testimony  conflicts, 
but  there  is  sufficient  to  support  the  verdict. 

The  judgment  is 

Affirmsu). 

BosE  AND  Sedgwick,  J  J.,  not  sitting.  " 
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Stephen  A.  Moobb,  appellee,  v.  Nettie  L.  Moore, 

APPELLANT. 

t 

Filed  Decembeb  26,  1919.    No.  20647. 

1.  Pleading:  Petition:  Sufficiency  on  Appeal.  "Where  a  petition 
is  for  the  first  time  assailed  in  this  court  because  of  its  alleged 
failure  to  state  a  cause  of  action,  its  allegations  will  receive  a  lib- 
eral construction,  with  a  view  of  giving  effect  to  the  pleader's 
purpose,  and,  if  possible,  sustaining  the  petition."  Chicago,  R,  1.  d  P, 
R.  Co.  V.  Kerr,  74  Neb.  1. 

2.  :  :  :  CJonstbuction  by  Pabties.    "A  reviewing 

court  will  not  only  liberally  construe  a  petition  thus  assailed,  in 
order  to  uphold  it  if  possible,  but  will  view  it  in  the  light  of  the 
entire  record;  and  where,  from  the  nature  of  the  answer  and  the 
testimony  adduced,  it  appears  that  both  parties  have  placed  the 
same  construction  on  such  petition,  this  court  will  not  ignore  such 
construction  in  ruling  on  the  sufficiency  of  the  petition,  even  though 
the  petition  standing  alone  might  not  admit  of  such  construction." 
Chicago,  R.  7.  d  P.  R.  Co.  v,  Kerr,  74  Neb.  1. 

3.  :  :  Aideb  by  Answeb.  "A  defective  or  ambiguous  pe- 
tition may  be  aided  and  its  infirmities  cured  by  the  averments  of 
the  answer."  Beehe  v,  Latimer,  59  Neb.  305. 

4.   :  Pailube  to  Reply:  Waiveb.    "Where  nO  reply  is  filed,  and 

a  cause  is  tried  and  submitted  on  the  theory  that  a  material  al- 
legation of  the  answer  is  in  issue,  a  claim  that  such  allegation 
stands  admitted  comes  too  late,  when  made  for  the  first  time  after 
verdict."    In  re  Estate  of  Cheney,  78  Neb.  274. 

Appeal  from  the  district  court  for  Douglas  county: 
Chables  Leslie,  Judge.    Affirmed, 

L.  B.  Day  and  Prince  <&  Prince,  for  appellant. 

c7.  B,  Randolph  and  John  0.  Yeiser,  contra. 

Dean,  J. 

Pursuant  to  his  petition,  plaintiff  obtained  a  decree  of 
divorce.  Defendant  in  her  cross-petition  prayed  that  the 
petition  be  dismissed,  and  that  she  '*have  a  decree  of 
separate  maintenance/'  Her  cross-petition  was  dismiss- 
ed, and  she  appealed. 
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Defendant  on  appeal  presents  only  two  questions: 
*' First.  That  the  pleadings  conferred  upon  the  court  of 
Douglas  county  no  jurisdiction.  Second.  That  the  evi- 
dence in  the  case  shows  that  Stephen  A.  Moore  had  not 
been  a  resident  of  the  state  of  Nebraska  for  a  sufficient 
length  of  time  to  be  entitled  to  maintain  the  action. ' ' 

In  the  petition  it  is  alleged:  '*  (1)  Plaintiff  is  and  has 
been  a  resident  of  Nebraska  for  more  than  two  years  be- 
fore the  commencement  of  this  suit.''  In  her  answer 
and  cross-petition  defendant  denies  plaintiff's  allegation 
respecting  residence,  and  alleges  that  her  husband  left 
the  state  in  September,  1916,  and  established  his  resi- 
dence elsewhere;  that  '* plaintiff  has  not  a  bona  fide  in- 
tention of  making  Omaha,  Douglas  county,  Nebraska,  his 
permanent  home;  that  he  came  to  Omaha,  and  that  he 
is  now  residing  in  Omaha,  for  the  sole  and  only  pur- 
pose of  maintaining  and  prosecuting  this  action  for  a 
divorce  against  the  defendant;  *  *  *  fhat  the  de- 
fendant is  a  resident  of  Omaha,  Nebraska,  and  has  been 
a  resident  of  said  Omaha,  Nebraska,  since  the  19th  day 
of  May,  1917 ;  that  defendant  took  up  her  residence  in 
Omaha,  Nebraska,  for  the  purpose  of  contesting  this 
divorce  action." 

For  the  first  time  the  petition  is  assailed  here  on  the 
ground  of  alleged  failure  to  state  a  cause  of  action.  We 
have  held  that  under  such  circumstances  a  petition  should 
be  liberally  construed  and  considered  in  the  light  of  the 
answer,  the  testimony,  and  of  the  record  generally,  to 
the  end  that,  if  possible,  effect  may  be  given  to  the  plead- 
er's  purpose  and  the  petition  sustained.  Chicago,  R.  I. 
&  P.  R.  Co.  V.  Kerr,  74  Neb.  1.  The  allegations  of  the 
petition  and  the  answer,  when  considered  together,  seem 
to  us  to  bring  the  case  within  sections  1567,  1569,  Rev. 
St.  1913,  and  together  they  sufficiently  plead  the  juris- 
dictional facts. 

There  is  evidence  tending  to  prove  that  plaintiff  has 
been  a  resident  of  Nebraska  since  1913,  and  that  he  was 
for  the  most  of  the  time  during  that  period  in  the  employ 
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of  the  Union  Pacific  Railroad  as  a  machinist.  It  seems 
that  one  so  employed  might  be  at  his  permanent  residence 
but  a  part  of  the  time,  and  yet  it  would  remain  his  lesjal 
residence.  From  the  evidence  it  appears  that  when  tbe 
petition  was  filed,  and  for  some  time  prior  thereto,  the 
parties  both  resided  at  Omaha.  Plaintiff  points  out 
that  defendant  pleads  in  her  answer  that  her  husband  is 
residing  in  Omaha,  and  that  hils  residence  there  is  only 
for  the  purpose  of  prosecuting  this  action.  From  this 
he  argues  that  defendant's  plea  respecting  his  place  of 
residence  and  her  allegation  that  it  is  made  for  a  fraudu- 
lent purpose  became  a  material  issue  tendered  by  her, 
and  that,  such  issue  having  been  resolved  by  the  court  in 
his  favor,  the  finding  of  the  court  on  a  disputed  question 
of  fact  should  not,  under  repeated  decisions,  be  disturbed 
unless  it  is  clearly  wrong.  In  view  of  the  record  we  think 
the  court  did  not  err  in  the  premises. 

Defendant  complains  because  no  reply  was  filed.  But 
the  case  was  evidently  tried  on  the  theofry  that  the  allega- 
tions of  the  answer  and  cross-petition  were  denied,  and 
in  that  case  the  reply  is  deemed  to  be  waived  where,  as 
in  the  present  case,  objection  was  not  made  until  after 
judgment.    In  re  Estate  of  Cheney,  78  Neb.  274. 

We  conclude  that  the  record  sufficiently  shows  that  the 
court  was  clothed  with  jurisdiction  to  hear  and  to  de- 
termine the  controversy.    The  judgment  is  therefore 

Affirmed. 

liETTON  and  Sedgwick,  JJ.,  not  sitting. 


C.  F.  Iddings   Company,   appeuejlnt,   v.  Lincoln   Con- 
STEUonoN  Company  et  al.,  appellees. 

Filed  Decembeb  26,  1920.    No.  20653. 

1.  Bzldges:  Mahebtjlls:  Statutobt  Bond:  Obligation  of  Subett. 
Labor  and  material  entering  into  and  actually  used  In  the  per- 
formance of  a  contract  made  under  the  provisions  of  section  3840, 
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Rev.  St.  1913,  is  within  the  obligation  of  a  surety  company  exe- 
cuting a  bond  pursuant  to  the  statute. 

2.  :  :  .  '.   A  bond  given  under  statute  for 

construction  of  a  public  bridge  will  be  construed  in  connection  with 
the  provisions  of  the  statute  authorizing  It,  and  the  obligors  must 
consider  coal  furnished  and  used  in  carrying  on  the  work  as  within 
the  obligation  of  the  bond. 

3.  :   Contractor's  Bond:    Construction  of  Statute.     Section 

3840,  Rev.  St.  1913,  is  remedial  in  its  nature,  and  must  be  liberally 
construed  to  give  proper  force  and  effect  for  the  benefit  and  pro- 
tection of  labor  and  materialmen. 

Appeal  from  the  district  court  for  Lincoln  county: 
Hanson  M.  Grimes,  Judge.     Reversed. ,      , 

Halligan,  Beatty  &  Halligan,  for  appellant. 

Strode  £  Beghtol  and  W.  E.  Shuman,  contra. 

Aldbich,  J. 

The  C.  F.  Iddings  Company,  a  corporation,  existing 
under  and  by  virtue  of  the  laws  of  Nebraska,  l?rings  this 
action  against  the  Lincoln  Construction  Company,  a  co- 
partnership, and  the  United  States  Fidelity  &  Guaranty 
Company  as  surety  on  the  bond  of  the  construction  com- 
pany, to  recover  $863,  alleged  to  be  due  for  material  fur- 
nished by  plaintiff  and  used  by  defendant  in  constructing 
a  bridge  over  the  North  Platte  river  in  Lincoln  county. 
The  bond  was  conditioned  as  follows:  *'Nt)w  if  the  said 
Lincoln  Construction  Company  shall  faithfully  keep  and 
perform  each  and  every  one  of  the  stipulations  and  agree- 
ments contained  in  the  said  contract,  plans,  specifications 
and  proposals  at  the  time  and  in  the  manner  therein  spec- 
ified and  pay  off  and  settle  in  full  with  the  person  or 
persons  entitled  thereto  all  accounts  and  claims  that  may 
become  due  by  reason  of  laborers'  or  mechanics'  wages, 
or  for  materials  furnished  or  services  rendered  to  said 
party  of  the  first  part  in  executing  or  performing  the 
obligations  of  said  contract,  so  that  each  of  such  persons 
may  receive  his  just  dues  in  that  behalf,  then  this  obliga- 
tion to  be  void ;  otherwise  to  be  and  remain  in  full  force 
and  effect  in  law/^ 
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The  finding  of  the  trial  court  followed  the  principles 
laid  down  in  Nye-Schneider-Fowler  Co.  v.  Bridges,  Hoye 
(&  Co.,  98  Neb.  27.  In  pursuing  its  course  of  reasoning 
the  trial  court  held:  ** Under  the  rule  announced  in  this 
state  in  the  case  of  Nye-Schneider-Fowler  Co.  v.  Bridges, 
Hoye  S  Co.,  98  Neb.  27,  that  the  coal  used  by  the  defend- 
ant Lincoln  Construction  Company  in  generating  steam 
to  furnish  power  in  the  prosecution  of  the  work  of  con- 
structing said  bridge  and  embankment  did  not  enter  in- 
to the  construction  of  said  bridge  and  embankment  to  the 
extent  that  the  defendant  United  States  Fidelity  &  Guar- 
anty Company  is  liable  therefor  as  surety  on  its  bond, 
for  the  Lincoln  Construction  Company." 

The  trial  court  further  found :  '  *  The  defendant  United 
States  Fidelity  &  Guaranty  Company,  as  surety  for  the 
plaintiff,  is  not  liable  under  its  bond  for  the  coal  so  fur- 
nished by  the  plaintiff  herein  to  the  defendant,  the  Lin- 
coln Construction  Company,  and  used  as  herein  set 
forth." 

The  bond  sued  upon  was  given  in  confonnity  with 
section  3840,  Kev.  St.  1913.  It  follows  that  the  parties 
to  this  litigation  executed  and  delivered  a  statutory  bond ; 
that  the  bond  must  be  interpreted  and  construed  in  con- 
nection with  the  provisions  of  this  statute ;  that  this  stat- 
ute gives  to  the  bond  a  certain  legal  effect  that  is  as  much 
a  part  of  the  bond  as  though  its  terms  were  incorporated 
therein.  When  a  bond  is  given  under  authority  of  above 
statute  in  force  when  it  is  executed,  if  there  is  nothing 
to  show  a  different  intention  of  the  parties,  then  it  will 
be  presumed  the  bond  was  executed  as  is  by  law  pro- 
vided. But  a  legislative  enactment  was  not  intended  to 
import  to  an  instrument  an  effect  different  than  was  in- 
tended by  the  parties.    9  C.  J.  34,  sec.  56. 

In  this  connection  section  3840,  Eev.  St.  1913,  was  en- 
<icted  to  meet  a  situation  often  arising  where  labor  and 
materialmen  are  without  protection  by  the  mechanics' 
lien  law.  The  proposition  is  to  require  contractors,  in 
[jublic  works,  to  give  bonds  conditioned  for  faithful  per- 
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formance  of  their  duties.  The  practice  is  for  these  con- 
tractors to  insure  labor  and  materialmen  against  what- 
ever loss  they  might  sustain  growing  out  of  public  work. 
18  E.  C.  L.  881,  sec.  9 ;  Knight  S  Jillson  Co.  v.  Castle, 
(172  Ind.  97)  27  L.  R.  A.  n.  s.  573,  and  note,  579.  The 
obligation  against  the  defendant  surety  company,  it 
must  be  held,  was  pursuant  to  statute,  section  3840, 
supra. 

By  virtue  of  the  above  discussion,  labor  and  materials 
used  in  public  works,  whether  furnished  directly  to  a 
contractor  or  subcontractor,  must  be  deemed  within  the 
obligation  of  a  surety  company  under  a  bond  executed 
pursuant  to  statute.  The  statute  in  this  class  of  cases 
is  the  guide  fixing  the  liability  of  the  suretv  company, 
and  we  are  constrained  to  follow  it.  The  le^slature  in- 
tended  to  fix  and  did  establish  liability  in  a  situation  like 
the  instant  case,  and  to  this  extent  Nye-Sohneider-Powler 
Co.  V.  Bridges,  Hoye  &  Co.,  supra,  by  virtue  of  statute 
has  no  application.  The  bond  sued  upon  in  that  case  was 
given  before  section  3840,  Eev.  St.  1913,  was  enacted,  and 
has  no  application  to  a  suit  on  a  statutory  bond.  United 
States  V.  American  Surety  Co.,  200  U.  S.  197 ;  Brogan  v. 
National  Surety  Co.,  246  U.  S.  257. 

In  this  connection  here  we  have  bonds  given  under  this 
statute,  and  they  should  be  liberally  construed  to  effectu- 
ate their  purpose.  Release  of  sureties,  through  mere 
technicalities,  is  not  to  be  encouraged.  The  statute  in 
question  fixes  liability  of  the  contractor  in  furnishing 
coal  for  steam  hoist.  It  is  the  spirit  and  intent  of  section 
3840,  supra,  to  obligate  a  surety  company  to  pay  for 
material  which  is  *' actually  used  in  the  erecting,  furnish- 
ing, or  repairing  of  the  building  or  in  performing  the 
contract.''  To  permit  anything  else  would  be  to  deny  the 
statute  an  opportunity  to  function  as  per  the  intent  and 
purpose  of  the  legislature.  United  States  v.  Massachu- 
setts Bonding  &  Ins.  Co.,  198  Fed.  924. 

The  use  of  coal  in  question  is  essential  in  entering  into 
public  works.  It  would  be  impractical  in  modern  con- 
struction, where  it  is  necessary,  to  move  large  amounts 
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of  dirt,  to  hoist  iron  structures,  and  to  move  heavy  rocks, 
without  operating  a  hoisting  engine,  and  that  takes  coaL 
It  would  seem  under  a  liberal  construction  that  fuel  so 
used  was  necessarily  one  of  the  component  parts  of  this 
contract. 

Section  3840,  Rev.  St.  1913,  is  in  its  nature  remedial, 
and  must  be  liberally  construed  to  give  proper  force  and 
effect  in  the  protection  of  materialmen.  It  was  error  to 
hold  that  plaintiff,  furnishing  coal  for  the  hoisting  en- 
gine, could  not  collect  from  defendant  surety  company. 
The  finding  of  the  trial  court  refusing  to  impose  liability 
upon  defendant  surety  company  is  squarely  against 
statutory  provision,  and  for  that  reason,  among  others, 
this  case  must  be  reversed  and  remanded. 

Reversed. 
Letton  and  Sedgwick,  J  J.,  not  sitting. 


Warbbn  Willman,  Trustee,  appellant,  v.  Rudolph 

Peterson  et  al.,  appellees. 

Filed  December  26,  1919.    No.  20826. 

Bankruptcy:  Fraudulent  Conveyance:  Evidence.    £<yidence  examined, 
and  held  to  show  no  fraudulent  conveyance  of  the  real  estate. 

Appeal  from  the  district  court  for  Phelps  county :  Wil- 
liam C.  Dorset,  Judge.    Affirmed. 

F.  L.  Carrico  and  Dravo  &  Dilworth,  for  appellant. 

A.  J.  Shafer  and  H,  M.  Sinclair,  contra. 

Aldrich,  J. 

This  is  an  action  in  equity  growing  out  of  alleged 
fraudulent  alienation  of  real  estate. 

The  plaintiff,  as  trustee  in  bankruptcy  of  Rudolph 
Peterson,  brought  this  action  against  the  bankrupt  and 
his  wife,  Anna  Peterson,  to  force  one  certain  eighty  acres 
of  land  in  Phelps  county  into  assets,  so  the  same  could 
be  applied  in  payment  of  a  debt  owing  to  the  Exchange 
Bank  of  Wilcox. 
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The  defendants  occupied  this  eighty  acres  in  contro- 
versy from  some  time  in  1907  until  1913  as  a  homestead. 
The  defendant  husband,  desiring  to  borrow  money  in 
1912,  found  it  necessary  to  procure  a  loan  on  the  home- 
stead. For  several  months  the  wife  steadily  refused  to 
join  him  in  a  mortgage.  Finally,  however,  in  October, 
1912,  it  was  orally  agreed  that  she  would  sign,  and  she 
did  sign  the  mortgage,  provided  he  would  deed  the  eighty 
acres  to  her,  part  consideration  therefor  being  an  in- 
debtedness of  him  to  her  of  $1,599.  The  defendant  hus- 
band agreed  to  and  did  so  in  February,  1915. 

The  deed  shows  that  the  land  was  then  valued  by  the 
defendants  at  $5,000,  which  seems  to  be  a  reasonable  and 
fair  valuation,  although  another  witness,  an  interested 
party,  the  same  as  the  defendant,  testified  in  an  off-hand 
way  that  he  believed  the  land  was  worth  $80  or  $90  an 
acre  in  1917.  It  appears  that  the  original  purchase  price 
in  1907  was  $5,000,  and  it  does  not  appear  that  the  land 
in  that  county  had  greatly  increased  in  value  from  the 
time  of  purchase  to  the  time  of  making  the  oral  agree- 
ment in  1912.  It  also  appears  from  the  record  that  there 
were  valid  existing  incumbrances  of  $3,529,  in  addition 
to  indebtedness  owing  to  his  wife  of  $1,599,  making  $5,128 
in  all-  Thus  it  appears  from  the  record  that  the  defend- 
ant husband  has  no  property  interest  in  and  to  the  land. 
The  wife  gave  a  full  and  valuable  consideration  for  these 
premises  at  the  time  the  oral  contract  was  entered  into. 
Her  ownership  and  interest  in  this  land  should  not  be 
disturbed.  Counsel  for  plaintiff  has  made  careful  and 
painstaking  investigation  of  the  matter  involved,  and  he 
has  submitted  a  valuable  brief.  We  do  not  doubt  that  it 
states  the  law,  but  the  diflSculty  in  applying  his  principles 
is  that  the  defendant  husband  for  sufficient  considera- 
tion had,  in  a  bona  fide  transfer,  disposed  of  all  his 
interest  in  and  to  these  premises. 

In  view  of  these  propositions,  other  errors  assigned 
do  not  need  further  consideration. 

Affiemed. 

Letton  and  Sedgwick,  J  J.,  not  sitting. 
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Wallace  H.  Manion  v.  State  of  Nebraska. 

Filed  Januabt  17,- 1920.     No.  21111. 

1.  Oriminal  Law:  Larceny:  Witnesses:  Competency.  In  a  prosecution 
for  the  larceny  of  automobile  tires,  a  dealer  in  automobile  ac- 
cessories who  has  purchased  at  wholesale,  and  sold  at  retail,  auto- 
mobile tires  of  the  character  described  in  the  information,  at  the 
place  the  larceny  Is  alleged  to  have  been  committed,  over  a  period 
of  two  years,  is  a  competent  witness  as  to  the  value  of  the  stolen 
property. 

2.   :  Evidence:  Admissibility.    In  establishing  the  identity  of 

stolen  automobile  tires,  the  state  was  permitted  to  show  the  num- 
!bers  on  the  tires  and  the  numbers  on  the  invoice  received  at  the 
time  the  tires  were  purchased.  In  the  invoice  the  numbers  were 
listed  as  D-53457,  -679,  -745,  etc.,  without  repeating  the  D-53  before 
each  number.  On  the  tires  the  D-53  was  in  each  case  written  as 
part  of  the  number.  It  was  shown  that  this  was  a  mere  serial 
number,  and  that  it  was  not  customary  to  use  it  except  with  the 
first  number  on  the  invoice,  unless  the  serial  was  changed.  Held, 
the  discrepancy  did  not  render  the  invoice  inadmissible. 

3.  Larceny:  Sufficiency  of  Evidence.  Evidence  held  sufficient  to  sus- 
tain the  verdict. 

4.  Criminal  Law:  Pbivy  Verdict.  May  29,  1919,  after  the  Jury  in  a 
felony  case  had  retired  to  deliberate  upon  a  verdict,  the  court  made 
an  order  adjourning  the  regular  May,  1919,  term  until  June  10. 
May  30,  the  following  entry  was  made:  "The  Jury  send  word  to  the 
Judge  of  the  court  that  they  have  arrived  at  a  verdict.  This  being 
a  legal  holiday,  and  the  court  not  being  in  session,  court  is  opened 
by  the  Judge  thereof  solely  for  the  purpose  of  receiving  the  ver- 
dict of  the  Jury."    The  regular  proceedings  were  had.    Defendant 
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was  present  and  made  no  objection.  The  concluding  statement  of 
the  record  is:  "Thereupon  court  is  closed  for  the  day  by  order  of 
the  court."  Held,  that  the  verdict  was  not  a  "privy  verdict"  as 
being  received  in  vacation  time. 

Ekror  to  the  district  court  for  Nuckolls  county :  Ralph 
D.  Brown,  Judge.    Afflrmed. 

John  G.  Hartingan  and  H.  II.  Mauck^  for  plaintiff  in 
error. 

Clarence  A.  Davis,  Attorney  General^  and  Mason 
Wheeler,  contra. 

MORBISSET,  0.  J. 

Defendant  was  convicted  of  grand  larceny  in  the  dis- 
trict court  for  Nuckolls  county,  for  stealing  12  automobile 
tires,  and  was  sentenced  to  serve  from  one  to  seven  years 
in  the  penitentiary.  From  this  conviction,  he  brings 
error. 

On  the  night  of  May  1,  1918,  the  garage  of  Lockwood, 
Jackson  &  Company,  at  Nelson,  was  entered,  and  12 
automobile  tires  were  taken  from  the  store-room.  These 
tires  were  found  on  the  following  day  in  the  possession 
of  one  Stephenson,  a  garage  man  at  Superior.  Stephen- 
son, as  a  witness  for  the  state,  testified  that  he  received 
them  from  defendant.  Defendant  denied  that  he  ever 
negotiated  with  Stephenson  for  the  sale  of  the  tires,  and 
disclaimed  any  knowledge  of,  or  part  in,  the  larceny. 

Error  is  predicated  upon  the  admission  of  the  testi- 
monv  of  Lockwood  as  to  the  value  of  the  stolen  tires.  It 
is  claimed  that  the  proper  foundation  had  not  been  laid, 
and  that  the  witness  was  permitted  to  testify  as  to  the 
wholesale  and  retail  price  of  the  tires  without  any 
knowledge  shown  of  their  true  value  or  condition.  This 
objection  is  not  well  taken.  Lockwood  was  the  manager 
of  the  garage  from  which  the  tires  were  stolen.  He  had 
purchased  tires  of  this  brand  from  time  to  time  during  a 
period  of  two  years,  had  ordered  these  identical  tires,  and 
his  testimony  shows  a  familiarity  with  both  wholesale 
and  retail  prices. 
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The  admission  of  certain  testimony  to  establish  the 
identity  of  the  property  is  also  complained  of  by  defend- 
ant. It  is  said  that  this  testimony  is  based  upon  a  com- 
parison of  the  numbers  stamped  on  the  tires  with  those 
contained  in  the  invoice,  and  that  these  numbers  did  not 
correspond.  In  the  invoice  the  tires  were  set  out  as  D- 
53457,  -679,  -745,  etc.,  without  repeating  the  D-53  before 
each  number.  On  the  'tires  the  D-53,  or  I)-54,  was  in  each 
case  added  as  part  of  the  number.  Lockwood  explained 
that  this  was  a  mere  serial  number,  and  that  it  was 
customary  not  to  use  it  except  with  the  first  number  on 
the  invoice,  unless  the  serial  was  changed.  This  is  un- 
disputed. It  cannot  reasonably  be  said,  therefore,  that 
there  was  a  discrepancy  between  the  numbers  6n  the  in- 
voice and  on  the  tires,  and  this  evidence  of  identification 
was  properly  admitted.  This  also  applies  to  the  other 
exhibits  of  the  same  general  class  offered  by  the  state. 
Nor  was  it  error,  in  view  of  the  other  evidence  as  to 
value,  to  refuse  to  exclude  the  invoice  because  it  showed 
the  cost  of  the  tires. 

By  another  assignment,  complaint  is  made  of  the  ad- 
mission of  the  evidence  of  two  witnesses  calctilated  to 
show  the  time  required  to  drive  such  an  automobile  as 
that  described  by  the  witness  Stephenson  from  Superior 
to  Nelson  and  return.  It  is  claimed  that  no  foundation 
was  laid  for  this  testimony.  In  view  of  the  record,  taken 
as  a  whole,  this  assignment  is  not  well  founded. 

It  is  also  argued  that  the  evidence  is  insuflScient  to  sup- 
port the  verdict.  It  will  serve  no  useful  purpose  to  set 
out  the  details  of  the  evidence;  a  general  summary  is 
sufficient.  According  to  the  testimony  of  Stephenson,  de- 
fendant had  offered  to  sell  him  tires  such  as  those  describ- 
ed in  the  information.  Stephenson  loaned  him  an  auto- 
mobile for  use  in  bringing  the  tires  to  Superior,  Late  in 
the  night  Stephenson  found  this  automobile  loaded  with 
the  tires,  at  the  back  door  of  his  garage.  He  drove  the 
automobile  into  the  garage,  and  soon  thereafter  defendant 
entered.    There  was  a  discussion  between  them  relative 
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to  the  tires.  Defendant  expressly  denies  the  story  told 
by  Stephenson  in  so  far  as  it  tends  to  connect  him 
with  the  crime,  but  admits  an  acquaintance  with  Stephen- 
son, and  that  he  had  on  other  occasions  talked  with 
Stephenson  with  a  view  of  securing  employment  in  his 
garage.  Defendant  undertakes  to  account  for  his  where- 
abouts during  the  entire  night.  He  does  appear  to  ac- 
count for  his  time  during  the  night,  not  only  by  his  own 
testimony,  but  by  that  of  disinterested  witnesses,  with  the 
exception  of  about  one  and  one-half  hours  when  he  claims 
to  have  been  alone  in  his  room  in  a  hotel.  According  to 
the  theory  of  the  state,  it  was  during  this  time  that  he 
committed  the  crime  of  which  he  has  been  convicted. 

There  are  circumstances  in  connection  with  Stephen- 
son's story  that  are  calculated  to  arouse  suspicions  of 
his  honesty  in  the  transaction.  He  was  tried  on  the 
charge  of  having  received  the  tires,  knowing  them  to  have 
been  stolen,  but  was  acquitted.  Whether  he  received  the 
tires  in  good  faith  or  with  a  dishonest  motive  is  not 
material  here.  The  jury  were  not  bound  to  accept  as  true 
the  entire  story  told  by  Stephenson.  They  may  have 
doubted  his  entire  innocence,  but  believed  so  much  of 
his  testimony  as  was  material  in  the  cause  before  them. 
Nor  were  the  jury  bound  to  believe  the  story  told  by 
defendant.  There  is  suflBcient  evidence  in  the  record  to 
sustain  the  verdict,  and  it  will  not  be  disturbed. 

The  final  point  raised  by  defendant  is  that  the  ver- 
dict was  received  in  vacation,  and  hence  is  void  as  a 
privy  verdict.  The  cause  was  submitted  to  the  jury  May 
29,  1919.  While  the  jury  were  deliberating  upon  the 
verdict,  the  court  entered  an  order  adjourning  the  reg- 
ular May,  1919,  term  until  June  10.  May  30  the  follow- 
ing entry  was  made :  ''The  jury  send  word  to  the  judge  of 
the  court  that  they  have  arrived  at  a  verdict.  This  being 
a  legal  holiday,  and  the  court  not  being  in  session,  court 
is  opened  by  the  judge  thereof  solely  for  the  purpose  of 
receiving  the  verdict  of  the  jury.'*  In  the  case  of  Back 
V.  State,  75  Neb.  603,  we  held:  ''Where  the  record  shows 
an  order  adjourning  a  term  of  the  district  court  to  a 


134  NEBRASKA  REPORTS.  [Vol.  104 


Walla  y.  Kavan. 


future  day,  and  judicial  proceedings  in  the  interval,  it 
will  be  presumed,  if  necessary  to  support  the  jurisdiction 
of  the  court  over  such  proceedings,  that  the  order  of  ad- 
journment was  vacated,  and  the  court  reconvened. ' '  De- 
fendant's  contention  is  that  the  words,  **the  court  not  be- 
ing in  session,*'  used  in  the  journal  entry,  conclusively 
show  that  the  court  did  not  reconvene,  and  that  the  rule 
quoted  is  not  applicable.  The  record  shows  that  the  regu- 
lar practice  was  followed  in  the  reception  and  entering 
of  the  verdict.  Defendant  was  present  in  the  room ;  the 
jury  was  regularly  brought  in  by  the  sheriff ;  the  verdict 
was  handed  to  the  clerk  and  read ;  and  the  jury  affirmed 
it.  The  concluding  statement  of  the  court's  entry  is: 
*  *  Thereupon  court  is  closed  for  the  day  by  order  of  the 
court."  Defendant  made  no  objection  to  tl^  proceedings. 
Reading  the  journal  entries  in  their  entirety,  they  fail  to 
sustain  defendant's  contention.  It  was  not  a  privy 
verdict. 
The  record  is  free  from  error,  and  the  judgement  is 

Affirmed. 


John  Waua  et  al.,  appellees,  v.  Jacob  Kavan,  appellant. 

Filed  Januabt  17,  1920.    No.  20467. 

1.  Judgment:  Rss  Judicata.  Evidence  examined*  and  held  that  the 
decree  in  the  case  of  Shavlik  v,  Walla,  86  Neb.  768,  did  not  ad- 
judicate the  issues  in  the  case,  and  that  the  injunction  complained 
of  is  warranted  by  the  evidence. 

2.  Appeal:  Briefs.  Rule  12  (Supreme  Ck}urt  Rules,  94  Neb.  XI)  should 
be  observed  by  counsel  in  the  preparation  of  briefs,  since  it  is  much 
to  the  interest  of  their  clients  that  the  court  be  aided  in  ascertain- 
ing the  real  issues.  Unless  briefs  are  so  prepared,  they  are  subject 
to  be  stricken  on  motion  of  the  adverse  party,  at  the  discretion  of 
the  court. 

Appeal  from  the  district  court  for  Saunders  county: 
Edward  B.  Good,  Judge.   Afftnned. 

Charles  H.  Slama,  for  appellant. 

J.  H.  Barry  and  Wymer  Dressier,  contra. 
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Letton,  J. 

The  plaintiffs  and  defendants  are  respectively  owners 
of  farm  lands  situated  in  the  Platte  valley.  Near  their 
lands  is  a  natural  drainage  channel,  known  as  **Kunesh 
Hollow,"  which  drains  about  1,000  acres  of  land,  and 
prior  to  1884,  after  heavy  rains,  discharged  large  quanti- 
ties of  water  upon  the  level  bottom  lands  at  its  mouth.  At 
that  time,  in  order  to  prevent  the  destruction  of  their 
crops,  a  number  of  the  owners  of  land  near  the  point 
where  the  hollow  debouched,  by  agreement,  dug  a  ditch 
which  carried  the  waters  to  a  low  pond  or  swale  which 
lay  to  the  northwest.  In  the  course  of  time  the  eroded 
matter  filled  the  ditch  and  this  depression. 

In  1907  an  action  was  brought  by  one  Shavlik  against 
Philip  Walla,  one  of  the  defendants  in  this  suit,  to  en- 
join him  and  others  interested  from  maintaining  the 
ditch,  and  an  injunction  was  allowed.  This  decree  was 
apT>ealed  to  this  court,  where  it  was  modified,  the  court 
saying:  '*We  think  this  imposes  upon  defendants  too 
great  a  burden  in  two  particulars :  (1)  They  should  not  be 
compelled  'to  fill  up'  the  entire  ditch.  If  they  take  the 
proper  steps  to  prevent  the  water  from  flowing  through 
it,  whether  by  filling  or  by  any  other  method  which  will 
accomplish  that  end,  they  will  do  all  that  plaintiff  has  a 
right  to  demand.  (2)  If  they  take  such  steps  as  will 
restore  the  outlet  of  Kunesh  Hollow  to  *the  same  con- 
dition, as  nearly  as  may  be,  as  it  was  before  they  con- 
stnicted  the  said  ditch'  they  will  do  everything  that  the 
law  requires."  A  full  statement  of  the  facts  may  be 
found  in  Shavlik  v.  Walla,  86  Neb.  768. 

In  pursuance  of  this  decree,  the  defendant  Kavan  con- 
structed a  dam  across  the  hollow  or  ditch,  at  a  point 
near  the  southeast  corner  of  his  land  in  section  21.  He 
also  dug  a  ditch  leading  in  a  northeasterly  direction, 
terminating  at  the  ditch  ilpon  the  side  of  the  right  of  way 
of  the  defendant  railway  company,  so  that  the  waters 
were  collected  and  made  to  run  through  these  ditches, 
passing  under  the  railway  track,  and  spreading  out  over 


136  NEBRASKA  REPORTS.  [Vou  104 


Walla  ▼.  Kavan. 


the  lander  of  the  plaintiflFs,  injuring  and  destroying  their 
crops.  This  action  was  brought  to  restrain  the  main- 
tenance of  the  dam  and  ditch,  and  for  damages. 

Defendant  Kavan  alleges  that  prior  to  1884,  when  the 
first  ditch  was  dug,  none  of  the  waters  from  Kunesh 
Hollow  flowed  upon  his  land,  except  at  a  time  of  extraor- 
dinary floods,  when  it  received  only  a  small  fraction  of 
the  overflow.  He  also  alleges  that,  in  strict  obedience  to 
the  decree  in  the  Shavlik  case,  he  filled  in  the  ditch  at  the 
exact  point  where  the  water,  prior  to  1884,  turned  north- 
east, and  was  therefore  justified  in  his  proceedings.  He 
also  pleads  former  adjudication  by  the  Shavlik  decree, 
and  the  general  issue.  The  trial  judge,  at  the  request 
of  the  parties,  made  a  personal  inspection  of  the  prem- 
ises. The  court  made  full  and  detailed  findings  of  fact, 
and  rendered  judgment  requiring  defendant  Kavan  to 
abate  and  remove  the  dam,  and  to  restore  Kunesh  Hol- 
low to  the  condition  it  was  in  prior  to  1884  as  nearly  as 
may  be  possible.  From  this  decree  defendant  Kavan  ap- 
peals. 

The  principal  argument  of  defendant  is  that  the  issues 
herein  were  formerly  adjudicated  in  the  Shavlik  case, 
and  that  the  matter  is  res  judicata.  Plaintiffs  do  not 
dispute  the  legal  principle,  but  contend  that  it  is  in- 
applicable under  the  facts.  In  the  Shavlik  case  the  de- 
fendants were  required  to  restore  the  outlet  of  Kunesh 
Hollow  as  nearly  as  they  could  to  the  natural  conditions. 
The  evidence  in  this  case  shows  that,  by  the  construction 
of  the  dam  and  the  new  ditch,  waters  were  collected  and 
discharged  through  the  railroad  ditch  upon  plaintiffs' 
lands  in  much  greater  volume  and  to  their  greater  dam- 
age than  before,  when  only  small  quantities,  after  heavy 
storms,  reached  the  lands.  The  issues  in  the  Shavlik  case 
did  not  involve  the  issues  here.  In  fact,  this  case  begins 
after,  and  is  based  upon,  the  decree  in  the  Shavlik  case. 

The  findings  of  the  trial  court  are  warranted  by  the 
evidence^ 

Affirmed. 
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Dawson  County,  appeujbb,  v.  Dawson  County  Irbigation 

Company,  appeu^ant. 

Filed  Januabt  17,  1920.    No.  20623. 

1.  Drains:  Bbisges  on  Hiohwats:  Dutt  to  Maiittain.  It  is  the  duty 
of  the  owners  of  irrigation  canals  or  ditches  to  construct  and  keep 
in  repair  bridges  on  highways  crossed  by  their  ditches  or  canals. 

2.  :  :  Rkpaibs.  If  the  owner  of  the  canal  refuses  to  re- 
pair, when  notified  by  the  county  authorities,  the  county  may  pro- 
ceed to  repair,  and  Is  entitled  to  recover  the' reasonable  cost  of 
the  repairs  from  the  owner. 

Appeal  from  the  district  court  for  Dawson  county: 
Hanson  M.  Gbimbs,  Judge.   Affirmed. 

E.  A.  Cook  and  W.  M^  Cook,  for  appellant. 

N.  M.  .York,  contra. 

Lbtton,  J. 

The  defendant  is  a  corporation  operating  an  irrigation 
system  in  Dawson  county.  It  built  a  number  of  highway 
bridges  over  its  canals  and  ditches.  In  the  course  of  time 
some  of  these  bridges  became  out  of  repair.  The  county 
requested  the  irrigation  company  to  repair  them,  but  it 
refused,  on  the  ground  that  it  was  under  ng  obligation 
so  to  do.  The  county  authorities  then  caused  the  bridges 
to  be  repaired,  and  brought  this  action  to  recover  the 
cost  of  the  repairs.  The  district  court  rendered  judgment 
for  the  county.    Defendant  appeals. 

There  is  no  dispute  about  the  facts.  The  only  question 
is  whether  it  is  the  duty  of  the  irrigation  company  or 
the  duty  of  the  county  to  repair  and  maintain  the  bridges. 

The  irrigation  act  of  1895  (Laws  1895,  ch.  69)  contain- 
ed a  special  provision  with  regard  to  the  erection  and 
maintenance  of  bridges  over  irrigation  ditches  and  canals. 
It  provided  that  irrigation  companies  should  erect 
bridges,  that  "thereafter  such  bridge  or  bridges  shall  be 
controlled  and  maintained  by  the  county.*^  Section  58. 
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There  was  then  in  force  another  statute  which  required 
the  owners  of  railroads,  canals  or  ditches  to  maintain  and 
keep  in  repair  good  and  suflBcient  crossings  on  all  public 
or  j>rivate  roads  crossed  by  railroad  or  canal  necessary 
to  enable  the  road  to  pass  over  or  under  any  highway. 
In  State  v.  Farmers  <&  Merchants  Irrigation  Co.,  59  Neb. 
1,  it  was  held  that  that  portion  of  the  act  of  1895  which 
relieved  irrigation  companies  from  maintaining  and  keep- 
ing in  repair  bridges  across  their  canals  was  special 
legislation,  and  therefore  unconstitutional. 

The  general  act  applying  to  owners  of  railroads,  canals 
and  ditches  was  amended  in  1913,  so  as  to  make  it  apply 
to  railroads  only,  so  that  at  the  present  time  there  is 
no  statute  providing  that  irrigation  companies,  mill  own- 
ers, or  any  others,  cutting  or  crossing  a  highway  with 
canals  or  ditches,  shall  keep  the  crossing  in  repair. 

Section  3446,  Eev.  St.  1913,  now  in  effect,  provides  that 
''any  person,  company,  corporation  or  association  con- 
structing any  ditch,  lateral  or  canal  upon  or  across  any 
highway  shall  keep  such  highway  open  for  safe  and  con- 
venient travel,"  and  further  provides  in  detail  the  di- 
mensions and  character  of  the  bridges  to  be  constructed. 

The  appellant  contends  that  because  there  are  general 
provisions  in  the  statutes  requiring  counties  to  keep  high- 
ways and  bridges  in  repair,  and  there  being  no  statute 
making  it  the  duty  of  canal  companies  to  do  so,  it  is  the 
duty  of  the  county  to  maintain  the  bridges  erected  by 
the  canal  company.  The  county  takes  the  position  that, 
there  being  no  statute  applicable,  the  common  law  ap- 
plies. 

We  are  inclined  to  the  view  that  the  provisions  in  sec- 
tion 3446,  Rev.  St.  1913,  that  any  one  constructing  a  ditch, 
lateral  or  canal  across  a  highway,  **shAll  keep  such  high- 
way open  for  safe  and  convenient  travel,"  impliedly  re- 
quire the  repair  of  bridges  upon  such  highways  to  be 
made  by  the  owner  of  the  canal  or  lateral.  But,  without 
regard  to  this  statute,  we  are  of  the  opinion  that,  in 
the  absence  of  a  specific  statute,  the  common  law  applies. 
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Franklin  County  v.  WUt  d  PoUy,  87  Neb.  132 ;  State  v. 
Papillion  Drainage  District,  89  Neb.  808;  Richardson 
County  V.  Drainage  District,  92  Neb.  776,  779. 

Sections  2956,  2960,  Rev.  St.  1913,  providing  for  the  re- 
pairing  of  bridges  by  counties,  have  no  reference  to 
bridges  across  such  canals  or  ditches.  The  provisions 
of  the  statute  with  respect  to  emergency  repairs  to  coun- 
ty boards  apply  in  so  far  that  the  county  is  required  to 
act  promptly.  It  should  do  so  through  notification  to  the 
canal  owners,  if  quick  action  can  be  best  had  in  that 
manner,  or  directly  if  necessary  for  the  safety  of  the 
public,  it  being  the  duty  of  the  county  authorities  to  take 
all  necessary  steps  to  prevent  accidents  upon  the  roads 
and  bridges.    The  judgment  of  the  district  court  is 

Affibmed. 

Sedgwick,  J.,  not  sitting. 


Fred  L.  Spear,  Receiver,  appellee,  v.  Frank  Olson  et 
AL.,  appellees:  Lewis  Peterson  et  al.,  appellants. 

Filed  January  17,  1920.    No.  20999. 

1.  Ck^rporations:  Notice  of  Indebtedness:  Right  of  Action.  "The 
liability  of  a  stockholder  in  a  corporation  for  failure  of  the  cor- 
poration to  publish  notice  of  indebtedness  required  by  section  577, 
ReT.  St.  1913,  is  in  the  nature  of  a  penalty  for  neglect  of  duty.  One 
stockholder,  who  is  equally  in  fault  in  that  regard  with  all  other 
stockholders,  cannot  maintain  such  action,  as  creditor  of  the  cor- 
poration, against  the  other  stockholders."  Singhaus  v.  Piper,  103 
Neb.  493. 

2.  :  :  Liability  of  Stockholdebs.  Stockholders  in  cor- 
porations which  are  in  default  for  want  of  the  annual  notice  of  in- 
debtedness, are  not  liable  for  debts  of  the  corporation  incurred  be- 
fore default 

3.  Notes:  Pbe-ezisting  Debt:  Dischaboe.  A  note  taken  for  a  pre-ex- 
isting debt  will  not  discharge  the  original  obligation,  ^unless  it  Is 
taken  in  payment  of  the  debt  by  agreement. 

4.  Corporations:  Notice  of  Indebtedness:  Statijtb:  (Constitution- 
ality. Section  577,  Rev.  St.,  1913,  is  not  in  violation  of  section  4, 
art.  Xlb  of  the  Constitution,  providing  for  the  liability  of  stock- 
holderi. 
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Appeal  from  the  district  court  for  Nance  county: 
George  H.  Thomas,  Judge.    Reversed. 

John  J.  Sullivan,  John  C.  Martin  and  George  B.  Thum- 
wely  for  appellants. 

Albert  &  Wagner ^  W.  L.  Rose,  George  F.  Rose,  Albert 
Thompson  and  J.  H.  Kemp,  contra. 

Letton,  J. 

Action  by  the  receiver  of  an  insolvent  corporation 
against  stockholders  upon  an  alleged  statutory  liability 
for  failure  of  the  directors  to  publish  an  annual  state- 
ment of  the  financial  condition  of  the  corporation.  A 
judgment  was  rendered  as  prayed.  Certain  stockholders 
appeal. 

The  corporation  never  published  any  statement  of  its 
indebtedness.  The  allowed  claims  exceeded  the  assets  of 
the  corporation  over  $14,000.  The  receiver  made  an  as- 
sessment against  the  stockholders  upon  their  statutory 
liability  for  an  amount  sufficient  to  pay  the  debts  and  the 
expenses  of  the  receivership.  Six  of  the  defendants  filed 
a  separate  answer  consisting  of  a  general  denial;  an 
allegation  that  the  indebtedness  of  the  corporation  to  the 
First  National  Bank  of  Genoa,  Nebraska,  was  contracted 
prior  to  the  failure  to  publish  the  annual  statement  of 
indebtedness;  that  four  of  the  alleged  creditors  have  al- 
ways been  and  still  are  stockholders  of  the  corporation ; 
that  the  money  loaned  by  them  was  loaned  at  a  time  when 
they  knew  that  the  notice  had  not  been  published,  and 
that  they  are  now  estopped  from  asserting  any  claim  in 
equity  against  the  defendants.  The  reply  is  a  general 
denial.  The  case  was  tried  on  a  stipulation  of  facts  which 
shows:  That  the  indebtedness  to  the  First  National  Bank 
of  Genoa  was  originally  incurred  in  October,  1911,  which 
w^s  before  the  corporation  was  in  default  of  notice;  that 
the  debt  was  evidenced  by  a  promissory  note  for  $o,0l)0, 
payable  in  six  months ;  that  the  original  indebtedness  was 
afterwards  renewed  from  time  to  time  without  additional 
money  being  advanced  or  loaned,  new  notes  being  given 
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as  evidence  thereof;  that  certain  defendants,  whose 
claims  had  been  allowed  against  the  corporation,  were  at 
the  time  of  the  incurring  of  the  liability  directors  of  the 
same,  and  knew  of  th^  default  in  publication  at  the  time 
of  making  the  loans. 

1.  The  original  indebtedness  to  the  First  National 
Bank  of  Genoa  was  incurred  while  the  corporation  was 
not  in  default  of  publishing  the  notice.  The  question  to 
be  determined  is  whether,  if  a  debt  is  renewed  and  new 
notes  given  after  default,  the  creditor  is  entitled  to  the 
benefit  of  the  statute. 

The  general  rule  is  that  a  note  taken  for  a  pre-existing 
debt  will  not  discharge  the  original  cause  of  action,  un- 
less it  is  taken  in  payment  of  the  debt  by  agreement.  The 
renewal  of  a  note  by  giving  a  new  note  does  not  pay  the 
original  debt,  and,  unless  it  is  so  agreed,  it  does  not  pay 
the  original  indebtedness,  and  does  not  create  a  new  in- 
debtedness. Harvey  v.  First  Nat.  Bank,  56  Neb.  320,  334 ; 
Leschen  <&  Sons  Rope  Co.  v.  Mayflower  Gold  Mining  <B 
Reduction  Co.  173  Fed.  855,  35  L.  R.  A.  n.  s.  1 ;  Griffin  v. 
Long,  96  Ark.  268,  35  L.  R.  A.  n.  s.  855. 

The  recitation  in  the  stipulation  that  the  ''original 
indebtedness ' '  was  renewed  must  be  taken  to  mean  that 
the  original  indebtedness  continued  its  identity  although 
successive  notes  were  given  to  evidence  its  renewal.  We 
have  repeatedly  decided  that  stockholders  are  not  liable 
under  the  statute  for  debts  incurred  before  the  cor- 
poration was  in  default  in  publishing  the  notice.  Smith 
{&  Crittenden  v.  Steele,  8  Neb.  115;  Howell  Bros.  v. 
Roberts,  29  Neb.  483 ;  Singhaus  v.  Piper,  103  Neb.  493. 

2.  A  number  of  the  stockholders  are  also  creditors, 
and  the  judgment  of  the  court  includes  the  debt  due  such 
stockholders. 

In  Singhaus  v.  Piper,  s\ipra,  it  is  held  that  a  creditor 
stockholder  is  not  entitled  to  recover  under  this  penal 
provision  because  he  is  equally  guilty  with  the  other 
stockholders,  citing  cases.  We  are  content  to  abide  with 
that  decision,  and  therefore  hold  that  the  inclusion  of  the 
debts  to  such  stockholders  in  the  judgment  was  erroneous. 
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3.  Stockholders  are  only  liable  for  debts  contracted 
after  default.  It  is  not  shown  when  the  debts  were  in- 
curred for  which  the  claims  were  allowed.  The  credit 
for  them  all  may  have  been  extended  before  the  time 
when  the  first  notice  should  have  been  published,  so  far  as 
the  record  shows.  There  is  a  failure  of  proof  in  this 
respect. 

4.  The  Constitution,  by  section  4,  art.  Xlb.  merely  de- 
clares the  conamon-law  liability  of  stockholders,  and  does 
not  prohibit  the  legislature  from  imposing  upon  stock- 
holders penal  obligations  for  failure  to  comply  with 
regulations  affecting  corporate  duties  prescribed  by  stat- 
ute. There  is  nothing  in  the  Constitution  to  prohibit  such 
legislation.  The  cases  of  Van  Pelt  v.  Gardner,  54  Neb. 
701,  and  Oorder  v.  Connor,  56  Neb.  781,  are  not  applica- 
ble. Some  general  expressions  in  these  cases  may,  when 
read  without  reference  to  the  facts  and  issues,  seem  to 
sustain  the  ^dew  that  the  liability  imposed  by  section  577, 
Eev.  St.  1913,  violates  section  4,  supra,  but,  properly 
considered,  the  cases  do  not  so  decide.  The  judgment  of 
the  district  court  is  reversed  and  cause  remanded. 

Revebsed. 


Susie  Biobeab  Wnrrs,  appeixbe,  v.  First  National.  Bank, 

DEFENDANT:  JOHN  P.  LiNCH    BT  AL.,   APPELLANTS. 
Filed  Januabt  17,  1920.    No.  20665. 

1.  Appeal:  Habmless  ESbbob.  "On  appeal,  an  error  or  defect  In  the 
pleadings  or  proceedings,  when  not  prejudicial  to  appellant,  is  not  a 
ground  of  reversal."    Ward  v.  Holtiday,  87  Neb.  607. 

2.  Fraud:  Sufficifncy  of  Evidence.  Evidence  examined,  and  held 
sufficient  to  sustain  the  verdict. 

Appeal  from  the  district  court  for  Douglas  county: 
Alexander  C.  Teoup,  Judge.    Affirmed. 

Brome  <&  Ramsey  and  W.  T.  Thompson,  for  appellants. 
Smith,  Schall  S  Howell,  contra. 
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Dean,  J. 

Susie  Bigbear  White  and  her  husband,  Leo  White,  are 
Winnebago  Indians  residing  on  the  reservation  in  Thur- 
ston county.  She  sued  the  First  National  Bank  of  Pen- 
der, H.  D.  Hancock,  assistant  cashier,  E.  G.  Hancock  and 
John  P.  Linch  jointly  in  the  district  court  for  Douglas 
county  to  recover  $14,316.95  obtained  from  her,  as  alleged, 
by  the  fraud  and  conspiracy  of  defendants  in  the  purchase 
from  her  of  a  tract  of  land  and  in  the  sale  to  her  of  an  un- 
divided one-eighth  interest  in  a  concern  that  was  repre- 
sented as  being  actively  and  profitably  engaged  in  the 
manufacture  and  sale  of  lightning  rods.  It  was  alleged 
that  defendants  conspired  together  to  cheat  and  defraud 
her;  that  she  relied  on  their  false  and  fraudulent  state- 
ments and  representations,  believing  them  to  be  true, 
and  that  she  was  thereby  damaged  in  the  amount  of  the 
sum  sued  for.  Before  the  trial  began  the*  suit  was  dis- 
missed as  to  the  bank.  The  jury  returned  a  verdict 
against  John  P.  Linch  and  E.  G.  Hancock  for  $5,644,62 
and  for  $5,983.24  against  E.  G.  Hancock  and  H.  D.  Han- 
cock. From  a  judgment  rendered  thereon  the  Hancocks 
and  Linch  appealed. 

Linch  answered  separately,  and  alleged  that  the  light- 
ning rod  property  was  worth  all  that  plaintiff  paid  for  it. 
He  denied  that  he  took  any  part  in  the  purchase  of  the 
land  or  of  having  iany  interest  therein.  The  Hancocks  are 
brothers.  They  filed  a  joint  answer  denying  generally 
the  allegations  of  fraud.  They  denied  participation  in 
the  sale  of  the  lightning  rod  property  and  denied  that 
Linch  took  any  part  in  the  purchase  of  the  land. 

The  record  is  voluminous,  and  we  cannot  review  all  of  it. 
We  deem  it  sufficient  to  point  out  only  a  few  of  the  prom- 
inent features  that  were  developed  at  the  trial.  Sub- 
stantially these  facts  appear;  E.  G.  Hancock  is  a  real 
estate  agent  and  dealer  in  Indian  and  other  lands.  H.  D. 
Hancock  is  assisant  cashier  of  a  bank  at  Pender  and  is 
related  to  Linch  by  marriage.  When  Susie  made  her  in- 
vestment Linch  was  engaged  in  an  enterprise  having  to 


i 
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do  with  placing  lightning  rods  on  the  market.  On  May 
29,  1915,  E.  G.  Hancock  obtained  a  60-day  option  from 
Susie  and  her  husband  for  the  purchase  of  160  acres  of 
her  land  for  $19,500.  H.  D.  Hancock  witnessed  and  took 
the  acknowledgment  of  the  grantors.  Subsequently  a 
sale  contract,  in  form,  was  executed  that  named  B.  G. 
Hancock  as  second  party.  It  was  signed  only  by  Susie 
and  her  husband.  Hancock 's  name  does  not  appear.  It  pro- 
vided generally  that  a  mortgage  lien  on  the  premises  was 
to  be  paid  by  E.  G.  Hancock  and  the  release  of  a  certain 
life  estate  in  the  land,  namely,  that  of  Mrs.  Armell,  plain- 
tiflf's  mother  was  to  be  obtained  by  him.  This  contract 
was  witnessed  by  defendant  H.  D.  Hancock.  A  deed  was 
subsequently  deposited  in  the  bank  by  Susie  and  a  receipt 
therefor  was  given  to  her  by  E.  A.  Wiltse,  president  of 
the  bank.  It  may  be  noted  that  this  deed  was  not  finally 
delivered  to  Hancock,  but  to  another,  in  which  the  name 
of  Pearsall  appears  as  grantee,  to  whom  Hancock  had  al- 
ready sold  the  land  for  $24,800.  Susie  testified  that  it 
was  not  her  intention  at  any  time  to  sell  the  land  to  E. 
G.  Hancock,  and  that  the  contract  and  deed  were  signed  to 
enable  him  to  pay  ojff  the  mortgage  and  buy  in  the  life 
estate  to  the  end  that  a  loan  might  be  obtained  on  her  land. 
She  testified  that  she  did  not  consent  to  the  sale  ''until 
he  made  us  sell  it  to  him.'*  There  is  some  confusion  in 
her  testimony  on  this  point,  but  the  jury  doubtless  con- 
cluded, and  there  is  evidence  to  support  it,  that  Han- 
cock so  controlled  Susie  and  Leo  that  they  were  powerless 
in  his  hands,  and  at  his  will  they  did  his  bidding.  During 
the  time  negotiations  were  pending  E.  G.  Hancock  pro- 
fessed a  friendly  solicitude  for  both,  and  from  the  evi- 
dence the  jury  would  be  justified  in  believing  that  he 
was  apparently  acting  for  them  in  a  fiduciary  capacity. 
Leo  White  was  reluctant  about  signing  the  contract,  but 
was  finally  persuaded  to  sign  when  E.  G.  Hancock  handed 
him  $20  for  doing  so.  At  the  trial  Susie  wore  a  ring  with 
a  setting  of  brilliant  hue  but  of  trifling  value.  The  ring, 
encased  in  a  pretentious  plush  box,  is  in  evidence.    Susie 
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testified  that  Hancock  presented  it  to  her  and  explained 
that  he  did  so  because  Leo  had  told  him  of  complaints 
that  she  had  made  about  him  to  the  effect  that  he  was 
not  treating  her  right  and  that  he  had  compelled  her  to 
pay  too  much  interest.  That  H.  D.  Hancock  was  interest- 
ed in  the  land  transaction  with  his  brother  appears  from 
his  own  and  other  testimony. 

Respecting  the  sale  of  the  interest  in  the  lightning  rod 
enterprise  to  Susie  it  appears  that  E.  G.  Hancock  intro- 
duced Linch  to  Leo  White  in  December,  1915,  and  told 
Leo  in  Linch 's  presence  that  Linch  was  ''looking  for  a 
good  man  to  work  for  him.'^  Linch  then  offered  Leo 
employment  in  the  lightning  rod  plant  at  Omaha,  and 
offered  him  $75  for  the  first  month  and  $100  a  month 
thereafter.  Before  Linch  and  Hancock  left,  Leo  told 
Linch  that  he  would  accept  the  offer  and  begin  work  in 
February.  In  January  following  Leo  received  two 
letters  frond  Linch,  written  at  Omaha,  wherein  he  re- 
ferred to  Mr.  Hancock  as  having  recommended  him  very 
highly ;  and  that  Leo 's  work  would  be  "  to  stay  here  in  the 
office.  As  far  as  work  goes,  you  can  do  it  all  in  two  hours 
a  day.''  He  told  Leo  to  bring  his  wife  along,  and  to  let 
him  know  by  return  mail  the  date  of  arrival  and  he  would 
meet  them  at  the  train.  The  next  day  Linch  wrote  him 
again  urging  haste.  On  January  14  Leo  began  work, 
and  shortly  thereafter  his  wife  came  to  Omaha,  and  within 
ten  days  $5,000  of  her  money  was  paid  over  to  Linch  by  E. 
G.  Hancock.  The  bill  of  sale  from  Linch  to  Susie  Bigbear 
White  was  dated  January  24,  1916,  and  recites  as  having 
been  sold  to  Susie  "the  following  goods  and  chattels,  to 
wit :  Undivided  one-eighth  interest  in  the  American  Light- 
ning Rod  Company,  including  everything  pertaining 
thereto,  except  stock,  and  the  stock  to  be  paid  for  at  the 
purchase  price  thereof."  Without  elaborate  discussion  we 
conclude  that  there  is  evidence  from  which  the  jury  were 
justified  in  the  belief  that  all  of  the  property  in  which 
Susie  bought  an  ''undivided  one-eighth  interest"  was 
worth  considerably  less  than  $1,000.    Susie 's  account  of 
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the  final  scene  in  the  purchase  of  the  lightning  rod  prop- 
erty follows:  She  testified  that  she  and  Leo  and  Linch 
left  Omaha  for  Pender  on  January  24,  1916,  the  day 
of  the  settlement,  and  that  the  party  went  to  E.  G.  Han- 
cock's  office.  Upon  arrival  there  Linch  informed  Han- 
cock that  Susie  wanted  to  ''buy  in"  on  the  lightning  rod 
enterprise.  She  said  that  Linch  asked  Hancock  if  a 
settlement  could  not  be  made  that  day,  to  which  Hancock 
replied  that  it  could  *  *  if  she  wants  to  buy  in  down  there, 
if  she  wants  to  invest  her  money  in  something  that  is 
worth  while."  She  said  that  when  Hancock  displayed 
such  ready  willingness  for  settlement  she  requested  him  to 
give  her  money  to  her  and  let  her  settle  with  Linch,  but 
that  he  refused,  and  Linch  obtained  her  money  from  him. 
This  did  not  close  the  lightning  rod  incident.  Susie  testi- 
fied that  soon  afterwards  Linch,  but  without  success, 
tried  to  induce  her  to  buy  an  undivided  one-fourth  part 
in  his  concern  for  $2,500.  In  about  two  weeks  after  Linch 
obtained  Susie 's  money  Leo  was  laid  off  without  pay  and 
he  returned  to  his  home  on  the  reservation. 

Defendants  argue  that  there  is  a  misjoinder  of  parties 
and  of  causes  of  action.  Section  7713,  Rev.  St.  1913,  pro- 
vides: ''The  court,  in  every  stage  of  an  action,  must  dis- 
regard any  error  or  defect  in  the  pleadings  or  proceed- 
ings which  does  not  affect  the  substantial  rights  of  the 
adverse  party;  and  no  judgment  shall  be  reversed  or 
affected  by  reason  of  such  error  or  defect. ' '  We  do  not 
think  the  substantial  rights  of  the  parties  were  prej- 
udicially affected  in  the  respects  noted.  The  evidence 
amply  supports  the  verdict  against  the  respective  parties 
as  returned  by  the  jury.  Even  though  separate  trials  had 
been  granted,  we  do  not  see  how  the  result  could  have 
been  different.    Ward  v.  Holliday,  87  Neb.  607. 

The  judgment  of  the  district  court  is 

Affibmed. 
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In  KB  Estate  of  Elliott  Lowe. 
Edwin  L.  Malsbaet,  appellee,  v.  Joseph  Whytb  et  al., 

Administbatobs,  appellants. 

Filed  Januasy  17,  1920.    No.  20663. 

1.  Gaming.  A  contract  to  operate  In  grain  options  to  be  adjusted  ac- 
cording to  differences  In  market  value  thereof,  is  a  gambling  oper- 
ation, contrary  to  public  policy  and  void. 

2.  Contracts:  Right  of  Recovebt.  When  plaintiff  can  maintain  his 
cause  of  action  without  the  aid  of  an  illegal  act  or  one  that  might 
be  construed  as  contra  bonoa  mores  he  will  be  allowed  to  recover. 

8.  Gaming:  Liabilitt.  A  broker  who  receives  money  from  his  prin- 
cipal  growing  out  of  an  illegal  transaction  is  liable  asr  agent  for 
money  had  and  received. 

4.  Contracts:  Liabiutt.  When  an  agent  collects  money  for  his  prin- 
cipal upon  an  executed  illegal  transaction  which  is  not  pleaded  in 

j         the  petition  and  which  is  not  necessary  to  plaintiff's  right  of  re- 
i         covery,  the  principal  can  recover  it  in  an  action  for  money  had  and 
received. 

5.   :  Unlawful  Contracts.    When  either  or  both  parties  as  a 

matter  of  law  are  compelled  to  rely  upon  a  transaction  that  is 
contra  honos  mores,  this  court  will  refuse  to  aid  either  party. 

Appeal  from  the  district  court  for  Lancaster  county: 
WiLLUM  M.  MoBNiNG,  JuDGE.    Afftrmed. 

T.  8.  Allen  and  Fa/wcett,  Mockett  &  Walford,  for  ap- 
pellants. 

B.  F.  Good,  A.  W,  Richardson,  A.  M.  Bunting  and  Paul 
F.  Good,  contra. 

Aldbich,  J. 

The  plaintiff  sues  the  administrators  of  the  estate  of 
Elliott  Lowe  to  recover  the  sum  of  $214.94,  alleged  to  be 
due  on  account  of  money  had  and  received.  Plaintiff's 
cause  of  action  is  based  on  the  following  instrument, 
which  is  in  nature  and  form  a  due-bill  in  words  and 
figures  following:  ''Elliott  Lowe  &  Co.,  603  First  National 
Bank  Building,  Qrain  Account,  Lincoln,  Nebraska.  6-1-16. 
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E.  L.  Malsbary:  At  the  close  of  business  today,  your 

account  on  our  Lredger  is :  Dr.  $ ;  Cr.  $214.94.    Kindly 

advise  us,  at  once,  if  this  balance  does  not  agree  with 
your  books.  Should  you  desire  an  itemized  statement,  we 
will  take  pleasure  in  sending  you  one.  Yours  truly, 
Elliott  Lowe  &  Co.  E.  &  0.  E."  It  is  stipulated  and 
agreed  by  and  between  the  parties  that,  whatever  judg 
ment  may  be  rendered  in  this  case,  the  same  shall  be  de- 
cisive of  other  similar  claims  held  by  plaintiff  under  as- 
signments. ^ 

The  defendant  by  way  of  defense  pleads  confession  and 
avoidance,  alleging  that  plaintiff's  cause  of  action  is  based 
on  speculation  and  ventures  on  margins  in  wheat  and 
other  grains,  depending  for  profits  or  losses  on  fluctua- 
tions on  the  market  on  the  board  of  trade,  that  no  grain 
was  actually  bought  or  sold  or  intended  to  be  bought  or 
sold  by  either  party,  and  that  in  the  profits  and  losses  on 
^*the  open  board"  the  same  are  contrary  to  the  statutes 
of  the  state  of  Nebraska,  contrary  to  public  policy,  void 
and  unenforceable.  These  transactions  between  plain- 
tiff and  Elliott  Lowe,  deceased,  were  speculations  on  the 
fluctuations  in  quotations  on  the  board  of  trade.  Defend- 
ants admit  the  death  of  Elliott  Lowe,  and  defendants 
herein  are  administrators  of  his  estate.  The  reply  tender- 
ed to  the  issues  of  the  answer  is  a  general  denial. 

This  case  comes  to  this  court  on  appeal  from  a  judg- 
ment rendered  in  favor  of  plaintiff. 

The  issue  tendered  by  plaintiff  is  one  for  money  had 
and  received.  The  defense  offered  is  that  of  no  liability 
on  their  part  because  the  transaction  is  based  on  a  con- 
tract contra  bonos  mores. 

The  record  shows  the  plaintiff  was  able  to  sustain  and 
did  maintain  his  cause  of  action  without  aid  or  assistance 
of  any  transaction  growing  out  of  an  illegal  act  or  one 
that  might  be  construed  as  contrary  to  public  policy. 

It  may  be  admitted  that  a  contract  to  operate  in  grain 
options  to  be  adjusted  according  to  differences  in  market 
value  thereof  is  a  gambling  operation,  contrary  to  public 


Vol.  104]  JANUARY  TERM,  1920.  149 


In  re  Estate  of  Lowe. 


policy.  Lord  Mansfield  announced  the  true  doctrine, 
which  is  followed  by  all  courts,  when  he  said :  *  ^  No  court 
will  lend  its  aid  to  a  man  who  founds  his  cause  of  action 
upon  immoral  or  illegal  contract. ' '  Holman  v.  Johnson, 
1  Cowp.  (Eng.)  341.  This  doctrine  was  announced  by  the 
Massachusetts  supreme  court  in  Russell  v.  DeGrand,  15 
Mass.  *35:  **The  rule  of  law  is  of  universal  operation, 
that  none  shall,  by  the  aid  of  a  court  of  justice,  obtain 
the  fruits  of  an  unlawful  bargain.*'  That  is  the  law  of 
this  state. 

The  true  test  is :  Does  the  plaintiff,  to  sustain  his  claim,  / 
of  necessity  have  recourse  to  an  illegal  act!  If  he 
cannot  maintain  his  cause  of  action  without  so  doing, 
this  couri;  as  a  matter  of  law  will  not  assist  him.  The 
plaintiff's  cause  of  action  can  be  maintained  at  law  as  of 
and  for  money  had  and  received ;  while  defendants  as  a 
matter  of  law  are  compelled  to  rely  upon  a  contraxH;  that 
is  vitiated  with  the  poison  of  immorality.  To  maintain 
.  his  theory,  we  recognize  the  validity  of  his  defense  to 
set  up  a  contract  that  is  contra  Jbonos  mores.  Then  this 
court  must  leave  him  just  where  it  found  him. 

The  record  shows  that  plaintiff  turned  over  to  Elliott 
Lowe,  deceased,  certain  money  to, buy  and  sell  grain  on 
the  Chicago  board  of  trade,  and  defendants  contend  this 
was  an  illegal  contract  and  nonenforceable.  We  answer, 
it  is  the  law  that  an  agent  who  undertakes  to  perform  a 
contract  which  is  contrary  to  public  policy  or  in  violation 
of  law  is  under  no  obligation  to  perform  it,  but  may 
violate  it  with  impunity ;  but,  if  he  collects  money  for  his 
principal  upon  an  executed  illegal  contract,  the  principal 
can  recover  it  by  an  action  for  money  had  and  received 
for  his  use  as  upon  an  express  or  implied  promise  by  the 
agent  to  pay  it.  In  the  instant  case  the  due-bill  before 
referred  to  appears  to  make  his  promise  an  express  one. 
Floyd  V,  Patterson,  72  Tex.  202,  13  Am.  St.  Rep.  787. 
The  record  discloses  that  the  defendant  is  admittedly 
in  the  position  of  one  who  has  broken  the  law.  He  alone 
alleges  the  corrupt  contract  and  is  the  moving  party 
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whose  cause  of  action  is  based  upon  this  immoral  con- 
tract. 

The  record  also  shows  that  plaintiff  and  deceased, 
Elliott  Lowe,  stand  in  the  relation  of  principal  and  agent. 
Rogers  <&  Bro.  v.  Marriott,  59  Neb.  759.  This  being  true, 
the  agent  is  liable  for  money  had  and  received  from  his 
principal. 

In  Planters  Bank  v.  Union  Bank,  83  U.  S.  483,  it  was 
held  that  an  illegal  contract  will  not  be  executed,  yet, 
where  it  has  been  executed  by  the  parties  themselves,  and 
-the  illegal  object  has  been  accomplished,  the  money  or 
thing  which  wa9  the  price  of  it  may  be  a  legal  consider- 
ation between  the  parties  for  a  promise  expressed  or  im- 
plied. 

We  may  say  the  position  assumed  in  this  case  by  plain- 
tiff has  the  approval  of  law  and  is  not  tainted  or  depend- 
ent upon  any  contract  that  is  contrary  to  good  morals 
and  good  conscience.  When  an  agent  collects  money  for 
his  principal  upon  an  executed  illegal  transaction  which 
is  not  pleaded  in  his  petition,  and  which  is  not  necessary 
to  his  right  of  recovery,  the  principal  may  recover  it  in 
an  action  for  money  ,had  and  received. 

This  leads  us  to  assume  that  as  a  matter  of  law,  when 
an  agent  has  received  money  growing  out  of  an  illegal 
contract,  he  may  bfe  compelled  to  pay  it  at  the  suit  of  his 
principal.  This  is  so  because  the  law  implies  a  promise  on 
the  part  of  the  agent  to  pay  to  his  principal  money  re- 
ceived by  him  as  such  agent,  and  illegality  of  contract 
by  virtue  of  which  money  was  collected  affords  no  de- 
fense. Having  fully  passed,  it  can  make  no  difference  to 
future  morals  and  in  no  way  affect  public  policy  as  to 
what  was  the  real  basis  of  the  money  had  and  received 
from  the  principal  by  the  agent,  Elliott  Lowe,  in  his  life- 
time. 

Further  consideration  of  these  propositions  leads  us  to 
assert  that  the  theory  of  plaintiff's  claim  is  based  on 
Rudolf  V.  Winters,  7  Neb.  125.  We  are  unable  to  see 
wherein  there  is  a  conflict  with  the  adjudicated  cases  cited 
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by  defendants,  which  are  based  upon  a  different  rule 
than  the  cases  cited  by  plaintiff.  It  appears  to  be  held  by 
the  great  weight  of  authority  that,  when  either  party  or 
both  parties  are  obliged  to  invoke  the  aid  of  a  contract 
which  is  contrary  to  good  morals  and  against  public 
policy  to  obtain  relief,  courts  will  riot  respond.  The  plain- 
tiff in  the  instant  case  having  maintained  his  cause  of 
action  without  requiring  assistance  from  a  gambling  or 
illegal  contract,  then  he  is  entitled  to  a  judgment  against 
defendants  as  for  money  had  and  received. 

We  conclude  that  plaintiff  comes  within  the  rules  laid 
down  in  B.udolf  v.  Winters,  sv^ra,  and  hold  that  the  judg- 
ment for  plaintiff  must  be  affirmed. 

Affirmed. 


In  re  Estate  of  William  Glover. 
Charles  R.  Glover,  appellee,  v.  Elizabeth  A.  Glover, 

APPELLANT. 
Filed  January  17,  1920.    No.  20787.. 

1.  Administraton:  Appointment.  A  petition  stating  the  jurisdictional 
requirements,  filed  by  a  qualified  person  in  the  county  court  for 
the  appointment  of  an  administrator  of  the  estate  of  a  deceased 
person,  confers  upon  the  county  court  jurisdiction  to  make  such  an 
appointment,  notwithstanding  the  petitioner  may  file  a  dismissal 
of  his  petition  before  any  action  is  taken  thereon. 

2.    :  Petition;  Action.    The  filing  of  a  petition  In  the  county 

court  for  the  appointment  of  an  administrator  of  the  estate  of  a 
deceased  person  is  not  an  "action"  as  contemplated  in  section  7654, 
Rev.  St.  1913. 

Appeal  from  the  district  court  for  Hamilton  county: 
Geokoe  F.  Corcoran,  Judge.    Affirmed. 

Hainer,  Craft  £  Edgerton,  for  appellant. 

i 
« 

Smith  &  Eare  and  Charley  L.  Whitney,  contra. 


152  NEBRASKA  REPORTS.  [Vol.  104 


In  re  Estate  of  Glover. 


TiBBETS,  C. 

An  appeal  from  an  order  of  the  district  court  for 
Hamilton  county,  Nebraska,  confirming  the  order  of  the 
county  bourt  of  said  county,  appointing  an  administrator 
of  the  estate  of  William  Glover,  deceased. 

The  facts  in  this  case  are  deducible  entirely  from  the 
transcript  from  the  county  court  of  Hamilton  county. 

William  Glover  died  intestate  on  May  23,  1913,  leaving 
surviving:  him,  his  widow,  Elizabeth  A.  Glover,  and 
several  children. 

On  the  21st  day  of  June,  1913,  Elizabeth  A.  Glover,  the . 
appellant  and  widow,  caused  to  be  filed  a  petition  in  the 
county  court  of  Hamilton  county,  asking  for  her  appoint- 
ment as  administratrix  of  the  estate  of  the,  deceased. 
After  the  filing  of  the  petition,  the  record  discloses  that 
the  preliminary  steps  for  her  appointment  were  taken 
by  the  county  judge,  and  an  order  for  publication  to 
show  cause  was  made.  All  papers  were  taken  by  the 
attorney  for  Mrs.  Glover  from  the  office  of  the  county 
court,  since  which  time  nothing  has  been  seen  or  heard 
of  them,  and  she  made  no  further  effort  toward  perfect- 
ing her  appointment. 

On  the  21st  day  of  May,  1915,  Bartley  &  Sons,  creditors, 
filed  their  petition  in  the  county  court,  asking  for  the 
appointment  of  an  administrator  of  the  estate  of  the  de- 
ceased. 

It  is  further  shown  by  the  record  that  on  the  8th  day 
of  June,  1915,  there  wa.s  filed  in  the  county  court  a  request 
by  Bartley  &  Sons  to  dismiss  their  petition,  for  the  reason 
that  the  claim  and  account  of  Bartley  &  Sons  had  been 
settled,  paid  and  discharged. 

On  the  9th  day  of  June,  1915,  there  was  filed  in  the 
office  of  the  county  judge  an  affidavit  signed  by  Charles 
R.  Glover,  who  stated  he  was  a  brother  of  William  Glover, 
deceased;  that  he  had  an  unpaid  claim  against  the  estate 
of  William  Glover;  and  that,  when  the  administratrix 
then  petitioned  for  was  duly  appointed  and  qualified,  he 
would  file  his  claim,  and,  if  for  any  cause  the  administra- 
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trix  now  petitioned  for  did  not  qualify  or  refused  to  serve 
in  such  capacity,  then  he  asked  that  he  be  permitted  to 
name  one  who  would  qualify. 

On  the  10th  day  of  June,  1915,  an  order  was  issued  by 
the  judge  upon  the  said  application  of  Bartley  & 
Sons  and  Charles  E.  Glover.  Mrs.  Elizabeth  A.  Glover, 
by  her  attorneys,  appeared  specially  in  the  county  court 
for  the  purpose  of  challenging  the  jurisdiction  of  the 
same,  and  moved  to  quash  the  service  of  the  alleged  ap- 
plication for  appointment  of  administrator,  for  the  rea- 
son that  the  service  by  publication  showed  on  its  face 
that  it  was  insufficient  to  give  the  court  jurisdiction. 

On  the  29th  day  of  Mai'ch,  1916,  the  court,  upon  the 
application  of  Charles  E.  Glover,  appointed  Frank  E. 
Quinn  administrator  of  the  estate. 

There  is  no  question  of  fact  involved  in  this  case.  It 
is  a  pure  question  of  law.  The  statute  governing  is  con- 
tained in  section  1390,  Eev.  St.  1913,  which  reads  as 
follows : 

'*  Every  person  having  a  claim  or  demand  against  the 
estate  of  a  deceased  person  whether  due  or  to  become  due, 
whether  absolute  or  contingent,  who  shall  not  after  the 
giving  notice  as  required  in  this  chapter  exhibit  his  claim 
or  demand  to  the  judge  within  the  time  limited  by  the 
court  for  that  purpose,  shall  be  forever  barred  from  re- 
covering on  such  claim  or  demand,  or  setting  off  the  same 
in  any  action  whatever:  Provided,  if  any  person  having 
such  claim  or  demand  shall  fail  for  two  years  from  and 
after  the  death  of  such  decedent  to  apply  for  or  take  out 
letters  of  administration  on  the  estate  of  such  deceased 
person,  or  cause  such  letters  to  be  taken  out  as  provided 
for  in  this  chapter,  then  such  claim  or  demand  shall  like- 
wise be  forever  barred ;  this  section  shall  not  be  construed 
to  limit  or  affect  the  time  within  which  a  person  may  en- 
force any  lien  against  property,  real  or  personal,  of  such 
deceased  person,  nor  shall  it  be  construed  to  affect  ac- 
tions pending  against  the  deceased  at  the  time  of  his 
death/' 
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If  Bartley  &  Sons  had  not  dismissed  their  petition,  but 
instead  had  proceeded  in  the  regular  and  statutory  man- 
ner, there  could  have  been  no  question  but  that  the  duty 
of  the  county  court  would  have  been  to  appoint  an  ad- 
ministrator; but  appellant  is  relying  upon  the  fact  that 
Bartley  &  Sons  had  filed  a  dismissal  of  their  petition  be- 
fore any  action  had  been  taken  thereon.  This  is  true,  but 
had  it  been  dismissed?  No  action,  as  shown  by  the  rec- 
ord, was  taken  by  the  county  court.  He  made  no  order  of 
dismissal,  but,  on  the  contrary,  treated  the  petition  as 
an  active  and  operating  agent  toward  the  accomplishment 
of  the  appointment.  An  order  was  issued  and  citation 
had  on  this  instrument.  Afterwards  another  notice  was 
published  in  which  Charles  E.  Glover  was  designated  as 
the  petitioner,  and  on  which  the  administrator  was  final- 
ly appointed.  Counsel  for  appellant  now  claim  that  the 
aflSdavit  and  request  of  Charles  R.  Glover  constituted  the 
petition  on  which  the  administrator  was  appointed.  If 
this  were  true,  counsel's  contention  should  be  sustained, 
as  the  affidavit  and  request  did  not  in  any  way  comply 
with  the  statutes,  and,  furthermore,  were  filed  too  late 
to  be  available.  This  we  do  not  understand  to  be  the 
case,  however,  as  reference  to  the  record  will  show  that 
in  the  notice  first  published  both  Bartley  &  Sons  and 
Charles  R.  Glover  were  mentioned  as  petitioners;  the 
obvious  intent  being  that  all  proceedings  were  conducted 
with  direct  reference  to  the  petition  filed  by  Bartley  & 
Sons. 

If  we  are  correct  in  our  conclusions,  then  the  only 
question  to  be  determined  is :  Was  the  petition  of  Bartley 
&  Sons  automatically  dismissed  by  their  filing  a  request 
for  dismissal!  We  have  found  no  case  decided  in  this 
state,  or  elsewhere,  that  bears  directly  upon  this  point 
under  a  statute  similar  to  ours.  In  the  case  of  First  Nat. 
Bank  v.  Bradshaw,  91  Neb.  714,  Judge  Sedgwick,  in  con- 
struing section  1390,  Rev.  St.  1913,  at  p.  716,  says:  ^'The 
application  by  creditors  must  be  made  within  two  years, 
but  they  may  make  the  application  directly,  or  *  cause  such 
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letters  to  be  taken  out  as  provided  for  in  this  chapter.' 
If  the  creditors  make  no  such  application  within  the  two 
years  allowed  them  for  that  purpose,  they  cannot  after- 
wards institute  such  proceedings.  If  letters  are  taken 
out  as  provided  for  in  the  act,'  and  the  estate  is  ad- 
ministered upon  accordingly,  it  is  not  necessary  that  there 
should  be  affirmative  proof  that  the  creditors  caused  it 
to  be  done;  it  will  be  presumed  that  it  was  in  behalf  of 
all  persons  interested  in  the  estate.  The  technical  con- 
struction contended  for  would  bar  claims  of  creditors 
when  letters  of  administration  were  taken  out  by  the 
widow  or  next  of  kin  either  before  or  after  the  expiration 
of  the  two-year  limitation,  and  in  all  cases,  unless  such 
letters  were  taken  out  by  the  creditors  in  person  or 
through  their  procurement ;  this  could  not  be  the  inten- 
tion of  the  legislafure." 

If  the  appellant's  construction  of  the  statute  be  correct, 
it  opens  up  a  fruitful  field  for  fraud.  An  interested  party 
could  make  an  application  for  letters,  delay  it  as  long 
as  possible,  and,  when  the  patience  and  trust  of  the  cred- 
itors were  exhausted,  induce  a  creditor  to  file  an  appli- 
cation or  petition,  and,  after  another  delay  and  after  the 
two-year  period  had  expired,  dismiss  his  "petition,  and  by 
reason  thereof  the  other  creditors  are  forever  barred, 
and  the  estate  profits  thereby  to  the  extent  of  the  unpaid 
claims.  When  a  creditor  files  his  petition  under  said 
section,  he  not  only  files  it  for  himself,  but  for  all  the 
other  creditors,  as  decided  in  the  case  of  First  Nat.  Bank 
V.  Bradshaw,  supra.  The  law  does  not  contemplate  that 
a  person,  to  preserve  his  rights,  should  do  a  useless 
thing.  The  filing,  within  the  required  time,  by  one  creditor 
is  a  protection  to  the  others.  If  appellant's  contention 
be  correct,  then,  if  there  were  a  hundred  creditors,  it 
would  be  necessary  for  each  to  file  a  petition,  and,  if  so, 
separate  notices,  orders,  publications,  etc.,  would  be 
necessary.  It  would  be  equally  unreasonable  to  suppose 
that,  after  a  creditor  had  filed  his  petition  and  caused 
other  creditors  to  rely  on  the  extension  of  time  created  by 
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reason  thereof  for  the  filing  of  claims,  he  could,  without 
their  knowledge  or  consent,  deprive  them  of  such  rights 
as  they  might  be  entitled  to  under  the  petition  to  the  same 
extent  as  though  there  had  been  no  dismissal.    Th^  filing 
of  the  petition  by  Bartley  &  Sons  created  a  right  in  the 
creditors  which,  by  withdrawal,  they  were  unable  to  de- 
prive them  of.    The  act  under  consideration  is  one  of 
limitation.    It  curtails  and  limits  the  general  statutes  on 
that  subject.    A  person  may  have  a  claim  against  a  party 
in  Yhich   the  limitation  for  its  collection  under  the 
general  statutes  is  five  years,  yet,  if  the  party  dies,  he 
must  proceed  to  its  collection  in  the  manner  and  time  pro- 
vided in  this  act.  It  is  a  special  limitation,  and  in  con- 
travention of  the  general  act,  and  should  therefore  have 
put  on  its  construction  no  strained  and  unusual  meaning. 
For  its  construction  resort  may  be  had  to  the  intention  of 
the  legislature  and  the  object  to  be  secured.     From  a 
careful  analysis  of  the  act  there  can  be  no  question  but 
that  the  evident  intention  of  the  legislature  was  to  give 
claimants  ample  opportunity  to  collect  their  debts  against 
estates  of  persons  deceased,  the  same  to  be  done,  however, 
in  as  speedy  and  effective  a  manner  as  possible,  in  order 
that  the  estate  might  be  settled  and  the  assets  distributed 
to  those  entitled  to  the  same  in  the  shortest  possible  time. 
But  there  was  no  intention  that  bona  fide  creditors  should 
be  prevented  in  presenting  their  claims  and  having  them 
passed  upon  by  the  proper  parties  by  the  interposition  of 
technical  and  strained  constructions,  and  especially  by 
those  whose  duty  it  was  to  see  that  an  administration  of 
the  estate  should  be  had.   Appellant 's  duty,  as  we  under- 
stand it,  was  to  administer  the  estate  as  speedily  as 
possible.    She  had  a  priority  to  the  appointment  as  ad- 
ministratrix.   A  petition  was  filed  in  her  behalf  asking 
for  her  appointment.    From  there  her  activities,  as  far 
as  the  procurement  of  an  administrator  was  concerned, 
ceased.     She  never  fulfilled  the  statutory  requirements 
for  her  appointment,  and  threw  every  obstruction  pos- 
sible in  the  way  of  any  one  else  being  appointed,  and  she 
is  now  in  this  court  still  objecting  to  the  appointment  of 
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an  administrator.  She  makes  no  complaint  against  the 
one  selected  by  the  court ;  she  refused  it  herself ;  and  she 
makes  no  suggestion  as  to-  the  proper  person  for  the  po- 
sition. Her  position  is  not  based  upon  any  equitable 
grounds,  and  her  rights,  if  she  has  any,  must  be  based 
on  a  literal  construction  of  this  act.  The  act  not  only 
does  not  afford  her  any  relief,  but  a  construction  thereof, 
based  upon  the  evident  intent  of  the  legislature,  is  against 
her  contention.  **In  construing  a  statute,  the  strict  letter 
of  the  law  ought  not  to  be  followed  when  such  an  in- 
terpretation would  lead  to  an  unreasonable  or  absurd 
conclusion.*^  Parket  v.  Nothomh,  66  Neb.  315. 

Counsel  for  appellant  treat  the  petition  on  which  the 
administrator  was  appointed  as  that  of  Charles  E.  Glover, 
and  base  their  argument  and  citations  of  authorities  on 
that  supposition,  but  the  record  does  not  sustain  their 
IX)8ition.  The  administrator  was  appointed  on  the  ap- 
plication of  Bartley  &  Sons.  They,  by  attempting  to 
dismiss  their  petition,  cease  to  become  active  participants, 
but  the  petition  * '  would  be  presumed  filed  for  the  benefit 
of  all  persons  interested. ' ' 

We  are  aware  that  sections  7664,  7655,  Eev.  St.  1913, 
make  provisions  in  which  a  plaintiff  may  dismiss  an  ac- 
tion. This  is  in  no  sense  an  action.  It  is  a  petition  or 
application  directed  to  the  court  to  put  in  operation  the 
functions  of  that  office,  which  it  is  his  duty  to  do,  if  the 
petition  states  the  jurisdictional  requirements. 

Section  1303,  Rev.  St.  1913,  provides:  '*When  any  will 
shall  have  been  delivered  into  or  deposited  in  any  pro- 
bate court  having  jurisdiction  of  the  same,  such  court 
shall  appoint  a  time  and  place  for  proving  it."  There 
are  certain  duties  which  the  statutes  make  incumbent 
on  the  county  court,  and  among  those  are  that,  when  his 
attention  is  directed  to  it  and  he  has  jurisdiction  over  the 
subject-matter,  he  should  see  that  a  will  is  proved  or 
an  estate  administered.  In  order  for  him  to  ascertain 
if  he  has  jurisdiction  to  appoint  the  administrator,  refer- 
ence must  be  had  to  the  petition  filed,  and  there  is  no 
way  proceedings  can  be  stayed  except  for  want  of  juris- 
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diction.  Again,  administration  is  necessary  to  ascer- 
tain if  the  estate  is  subject  to  an  inheritance  tax.  To 
determine  the  tax  to  be  assessed,  it  is  necessary  to  pro- 
bate the  estate  of  a  deceased  person,  in  order  to  ascer- 
tain what  proportion  is  subject  to  such  tax.  The  petition 
of  Bartley  &  Sons  contained  all  the  jurisdictional  grounds. 
The  court  obtained  jurisdiction  over  the. subject-matter. 
The  disndssal  of  Bartley  &  Sons  could  not  oust  the 
county  court  of  such  jurisdiction. 

Section  7654,  Rev.  St.  1913,  contemplates  an  action. 
The  filing  of  a  petition  or  application  for  administration 
is  not  an  action  as  contemplated  in  said  section.  No 
complaint  is  made;  no  relief  is  asked.  It  shows  to  the 
court  that  it  has  jurisdiction,  and  requests  it  to  put  in 
operation  the  powers  and  duties  required  of  it  by  the 
statutes.  The  instant  the  petition  is  filed  the  further  op- 
eration or  control  of  the  matter  passes  out  of  the  hands 
of  the  petitioner  and  into  the  hands  of  the  court. 

Our  conclusion  is  that  the  real  intent  of  the  statutes 
is  that  any  creditor  or  person  interested  therein  could 
proceed  with  the  petition  filed  by  Bartley  &  Sons.  This 
was  done  by  Charles  R.  Glover,  who  sets  out  that  he  is  a 
creditor,  and  proceeds  to  have  the  petition  acted  upon 
and  an  administrator  appointed.  Furthermore,  as  al- 
ready stated,  this  petition  never  was  dismissed,  as  ap- 
pears by  the  records  of  the  county  court. 

Considering  the  view  of  this  case  which  we  have  taken, 
and  differing  with  counsel  for  appellant  as  we  do  on  the 
basic  principle  underlying  this  cause,  their  citations  of 
authorities  and  argument,  as  contained  in  their  brief,  are 
not  applicable. 

For  the  reasons  heretofore  set  forth,  we  recommend 
that  the  finding  and  judgment  of  the  district  court  be 
affirmed. 

Per  Curiam.  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  affirmed, 
and  this  opinion  is  adopted  by  and  made  the  opinion  of 
the  court. 

Affirmed. 
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State,  ex  bel.  City  of  Sewabd,  appellee,  v,  George  W. 
Mabsh,  Auditob  of  Public  Accounts,  appellant. 

Filed  Januabt  31,  1920.    No.  21302. 

1.  Mnnicipal  OorporatioiiB:  Bonds:  Issuaitgs.  As  a  general  rule,  mu- 
nicipal bonds  must  be  issued  in  conformity  with  the  statutes  in 
force  at  the  time  of  issuance. 

2.   :   :   Vauditt.    Where  a  municipality  in  good  faith 

enters  into  a  yalid  contract  for  the  sale  of  municipal  bonds  voted 
in  strict  conformity  with  the  statute  then  in  force,  but  not  yet  is- 
sued, their  validity  is  not  affected  by  a  subsequent  statute  chang- 
ing the  terms  of  municipal  bonds. 

Appeal  from  the  district  court  for  Lancaster  county: 
WiiXriAM  M.  Morning,  Judge.    Afflrmed. 

Clarence  A.  Davis,  Attorney  General,  and  George  W. 
Ayres,  for  appellant. 

Thomas,  Vail  <&  Stoner  an4  R.  R.  Schick,  contra. 

Rose,  J. 

The  city  of  Seward,  relator,  applied  to  the  court  be- 
low for  a  peremptory  writ  of  mandamus  to  compel  the 
auditor  of  public  accounts,  respondent,  to  register  munici- 
pal bonds  of  relator  in  the  sum  of  $85,000.  Respondent 
resisted  the  allowance  of  the  writ  on  the  ground  that 
the  bonds,  if  issued,  would  not  comply  with  the  terms 
of  the  present  statute.  Relator  insists  that  the  bonds 
were  voted  and  sold  according  to  the  requirements  of 
the  law  then  in  force,  and  that  the  present  statute,  though 
providing  for  different  obligations  and  repealing  the  act 
under  which  relator  proceeded,  did  not  destroy  the  vested 
rights  created  by  the  contract  of  sale,  nor  impair  the 
obligations  of  the  purchase.  The  trial  court  allowed  the 
writ,  and  respondent  has  appealed. 

The  question  is:  Should  respondent  be  required  to 
register  the  bonds!  They  were  voted  May  20,  1919,  and 
were  made  payable  in  40  years,  with  a  provision  for 
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optional  payment  in  10  years,  in  strict  comformity  with 
an  act  which  went  into  effect  April  7,  19]5.  Tiaws  1919, 
ch.  48.  The  Ij.incoln  Trust  Company  entered  into  a  con- 
tract with  relator  June  3,  1919,  to  Imy  the  bonds  at  a 
premium  of  $1,GS0.  By  an  act  which  went  into  effect  in 
July,  1919,  the  legislature  i:cpealed  the  statute  under 
which  the  bonds  were  voted  and  shortened  the  term  for 
the  payment  of  municipal  bonds  of  relator  to  20  years 
with  optional  payment  after  5  years.  liaws  1919,  ch. 
46.  Though  the  bonds  are  dated  June  1,  1919,  they  were 
not  printed,  presented  for  registration,  or  issued  until 
after  the  statute  had  been  changed  in  the  respects  men- 
tioned. 

It  is  a  general  principle  of  law  that  municipal  bonds 
must  be  issued  in  conformity  with  the  statute  in  force 
at  tlie  time  of  isr^uance.  Morgan  v.  Falls  City,  103  Neb. 
795.  This  doctrine,  however,  cannot  be  effectively  in- 
voked to  destroy  vested  rights  or  to  impair  the  obligations 
of  contracts.  Relator  duly  exercised  its  power  to  vote 
bonds  authorized  by  law.  When  the  terms  of  the  bonds 
voted  were  legal  and  when  the  statute  authorizing  the 
issue  was  in  force,  relator  agreed  to  sell,  and  the  Lincoln 
Trust  Company  to  buy,  the  bonds.  Authority  to  make 
the  contract  was  perfect.  The  parties  acted  in  good  faith. 
Tliough  the  purchaser  has  not  yet  paid  the  purchase 
price,  the  mutual  promises  are  legal  and  binding  consid- 
erations. In  addition  to  a  premium  the  purchaser  agreed 
to  print  the  bonds.  These  advantages  may  be  lost,  and 
relator  will  be  compelled  to  bear  the  expenses  of  a 
second  election  and  a  new  bond  issue,  if  the  sale  is  de- 
feated. On  the  faith  of  the  bonds  voted  and  on  the  in- 
tegrity of  the  contract  of  sale,  relator  incurred  an  im- 
mense indebtedness  for  public  improvements  in  a  munici- 
pal emergency.  Both  buyer  and  seller  are  insisting  on 
I)erf  ormance,  if  the  bonds  can  be  legally  issued.  By  mak- 
ing the  validity  of  the  bonds  a  condition  of  complete 
performance,  the  parties  did  not  lose  any  constitutional 
right  created  by  the  legal  contract  in  fact  made.    The 
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change  in'  legislation  came  too  late  to  invalidate  the 
bonds.  The  buyer  and  the  seller  are  entitled  to  the 
fruits  of  their  bargains.  In  this  view  of  the  law  and 
the  facts,  the  bonds  should  be  registered  as  valid  obli- 
gations of  relator. 

Affibmed. 
liETTON,  J.,  not  sitting. 


Joseph  W.  Fagan   v.  State  op  Nebraska. 

Filed  Januabt  31,  1920.    No.  21067. 

Grtminal  Law:  Evidence:  Review,  "l/nless  it  appears  that  the  eyldence 
In  the  trial  of  a  criminal  case  is  so  deficient  that  all  reasonable 
minds,  if  uninfluenced  by  passion  or  prejudice,  must  agree  that 
there  is  reasonable  doubt  of  the  guilt  of  the  defendant,  a  reviewing 
court  cannot  set  aside  the  verdict  of  the  Jury  as  unsupported  by  the 
evidence."    Johnson  v.  Btate,  88  Neb.  328. 

Error   to    the    district    court   for   Fillmore   county: 
Ralph  D.  Brown,  Judge.    Reversed. 

John  K.  Waring,  Robert  B.  Waring  and  H.  G.  Wellen- 
sick,  for  plaintiff  in  error. 

Clarence  A,  Davis,  Attorney  General,  and  CecH  t\ 
Laverty,  contra. 

Cornish,  J. 

The  defendant,  Joseph  W.  Fagan  (plaintiff  in  error), 
convicted  of  attempting  to  procure  abortion,  appeals. 

The  defendant  contends,  first  of  all,  that  the  evidence 
is  insuflScient  to  sustain  the  verdict.  Upon  consideration 
of  the  evidence,  we  are  of  opinion  that  this  objection  to 
the  verdict  should  be  sustained. 

Mrs.  Saul  (previously  Grace  Moore),  upon  whom  the 
attempted  abortion  was  made,  if  at  all,  was  at  the  time 
an  inmate  of  the  Girls  Industrial  School.  The  defendant, 
a  married  man,  was  instructor  of  music  and  bandmaster 
at  the  same  institution.     She  testified  that,  as  a  result 
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of  intercourse  had  with  the  defendant,  she  became  preg- 
nant ;  that  afterwards  he  procured  and  gave  her  certain 
drugs  for  the  purpose  of  enabling  her  to  accomplish  an 
abortion ;  that  the  drugs,  although  taken  by  her,  did  not 
result  in  an  abortion.  The  child  was  born  some  seven 
months  later. 

The  evidence  of  Mrs.  Saul  is  uncorroborated,  except 
that  her  testimony  that  the  matron  of  the  school  ob- 
served that  she  did  not  look  well  at  about  the  time  that 
she  took  the  drugs,  and  advised  her  to  report  to  Doctor 
Bixby,  is  followed  by  the  doctor's  testimony  that  she  did 
report  to  him;  that  the  matron  told  him  that  Mrs.  Saul 

•  and  others  were  complaining,  and  asked  that  he  prescribe 
for  Mrs.  Saul.    He  did  not  testify  that  he  found  her  ill. 

Impeaching  evidence  shows  that  her  reputation  for 
truth  and  veracity  was  not  very  good.  Her  testimony  is 
contradicted  in  many  particulars.  She  told  two  witnesses 
that  she  received  the  drugs  from  one  Jack  Williams,  of 
Lamar,  Colorado.  She  at  first  wrote  a  note,  stating  that 
no  person  at  the  school  was  responsible  for  her  condition, 
and  she  told  Doctor  Bixby  that  she  had  gotten  into  trou- 
ble at  Lincoln.  Doctor  Bixby,  whom  she  visited,  found  no 
evidence  of  any  effect  of  the  drug  upon  her.  The  evidence 
indicated,  not  only  that  the  drugs  taken  by  her  were 

.  harmless,  but  the  doctor's  testimony  is  that  the  drugs 
could  not  have  produced  an  abortion.  After  four  months ' 
pregnancy,  she  married  her  present  husband,  who  was 
also  employed  at  the  school.  She  swears  at  one  time  that 
she  asked  the  defendant  to  get  the  drug ;  at  another,  that 
he  got  it  on  his  own  motion.  She  admits  that  she  was 
jealous  of  him  because  of  his  paying  attention  to  another 
woman.  Her  testimony  as  to  time  and  place  of  inter- 
course is  met  with  strong  rebuttal  testimony. 

On  the  other  hand,  the  defendant,  on  the  witness- 
stand,  denied  ever  having  any  improper  or  illicit  re- 
lation with  her.  Aside  from  her  testimony,  there  is  no 
evidence  in  the  record  that  defendant  ever  kept  company 
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with  her  or  sought  or  had   opportunities  for   the   two 
months^  illicit  relations  sworn  to. 

No  doubt,  if.  defendant  induced  Mrs.  Saul  to  take  the 
drugs,  believing  that  they  would  produce  abortion,  that 
would  be  sufficient,  but  she  nowhere  quotes  defendant  as 
saying  that  the  drug  handed  her  would  do  so.  When  the 
drug  itself  would  be  ineffectual  for  abortion,  this  cir- 
cumstance has  some  significance. 

We  are  of  opinion  that  the  evidence  before  us  is  not 
such  as  to  justify  the  jury  in  finding  beyond  a  reasonable 
doubt  that  the  accused  made  the  attempt  charged  against 
him. 

Rbvebsed  and  remanded. 

liBTTON,  J.,  not  sitting. 

BosE^  J.,  dissenting. 

My  review  of  the  record  convinces  me  that  the  evidence 
establishes  the  guilt  of  defendant  beyond  a  reasonable 
doubt  and  that  there  is  no  error  in  the  record  preju- 
dicial to  defendant.    I,  therefore,  dissent  from  the  opin 
ion  of  the  majority. 


WiTiE  Fried,  appellee,  v.  Zalmon  M.  Ellis,  appellant. 

FiLJea)  January  31,  1920.    No.  20654. 

Appeal:  Instbuction:  Harmless  Error.  Where  under  the  evidence  it 
appears  that  appellant  was  not  injured  by  an  erroneous  instruction, 
the  giving  of  such  instruction  is  error  without  prejudice. 

Appeal  from  the  district  court  for  Douglas  county: 
William  M.  Morning,  Judge.    Affirmed. 

W.  W.  Sldbaugh  and  Lloyd  A.  Magney,  for  appellant. 

Ringer,  Bednar  &  King,  contra. 

Dean,  J. 

The  plaintiff,  Mrs.  Fried,  conducts  a  grocery  store  at 
Omaha.    She  was  arrested  and  fined  $10  in  justice  court 
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for  a  violation  of  the  pure  food  law.  She  did  not  pay  the 
fine  at  the  time  it  was  imposed,  but  was  permitted  to 
return  to  her  place  of  business.  Subsequently,  upon  her 
neglect  and  refusal  to  pay,  the  court  issued  a  mittimvs 
under  which  she  was  arrested  by  defendant,  as  constable, 
and  given  into  the  custody  of  the  jailer.  This  action  was 
brought  by  Mrs.  Fried  to  recover  $5,000  damages  for 
injuries  sustained  by  her,  as  alleged,  that  resulted  from 
the  use  of  unreasonable  and  excessive  force  by  defendant 
in  making  the  arrest.  She  recovered  a  verdict  §nd  judg- 
ment for  $750,  and  defendant  appealed. 

Defendant  complains  because  the  court  instructed  the 
jury  that  plaintiff  would  be  entitled  to  recover  such 
damages  as  were  the  proximate  result  of  the  force  em- 
ployed by  defendant,  unless  the  defendant  satisfied  the 
jury  "by  a  preponderance  of  the  evidence  that  he  used 
no  more  force  against  plaintiff  than  was  reasonably  nec- 
essary to  enable  him  to  take  her  into  custody  and  to  re- 
move her  to  the  county  jail.  ^ '  We  do  not  think  the  instruc- 
tion was  prejudicially  erroneous  in  view  of  the  jury's 
special  finding  that  the  defendant  did  *  *  use  greater  force 
than  was  reasonably  necessary,  under  the  circumstances 
disclosed  by  the  evidence,  to  enable  him  to  take  plaintiff 
into  custody  and  remove  her  to  the  county  jail.  * '  The  rule 
is  that,  where  a  special  finding  by  a  jury  shows  that  a 
party  was  not  injured  by  an  erroneous  instruction,  the 
giving  of  such  instruction  is  not  prejudicial  error.  38  Cyc. 
1815.  We  conclude  that  defendant's  argument  cannot  be 
upheld. 

Instruction  numbered  3  is  assailed  by  defendant.  He 
says :  *  *  This  instruction  does  not  limit  plaintiff 's  recovery 
to  those  damages  which  she  sustained  by  reason  of  the 
excessive  force,  if  any,  used  by  the  defendant,  but  makes 
it  the  duty  of  the  jury  to  impose  upon  defendant  the 
responsibility  for  all  of  her  damages,  even  though  it  be 
apparent  from  the  evidence  that  only  a  very  small  part 
of  them  were  due  to  the  excessive  force,  and  a  much 
larger  part  to  her  own  frantic  resistance,  for  which  the 
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oflBcer  should  not  be  held  and  is  not  legally  responsible.  ^ ' 
Defendant  did  not  request  an  instruction  containing  the 
limitation  that  he  now  invokes.  The  instruction  as  a 
whole  limits  the  plaintiff  to  compensation  for  actual 
damages  only  and  to  such  sum  as  will  fully  and  fairly, 
but  not  excessively,  compensate  her  therefor.  In  view  of 
the  jury^s  special  finding  that  is  herein  noted,  the  pre- 
sumption is  that  the  verdict  was  based  on  damages  sus- 
tained as  a  result  of  the  use  of  unreasonable  and  ex- 
cessive force.  The  special  finding  of  the  jury  is  abundant- 
ly supported  by  the  evidence.  The  instruction  complain- 
ed of  on  burden  of  proof  was  not  prejudicial  in  this  case. 
We  do  not  find  prejudicial  error. 
The  judgment  is  therefore 

Affirmed. 


Bowman-Kranz  Lumber  Company,  appellee,  v.  Benjamin 

F.  Bush,  Receiver,  appellant.* 

Filed  Januabt  31,  1920.    No.  20690. 

Oarri«n:  Nbouobnce:  Damaqbs.  The  proTislon  in  tbe  uniform  bill  of 
lading  in  respect  of  an  interstate  shipment  that  the  amount  of  loss 
or  damage  for  which  the  carrier  shall  be  liable  in  case  of  loss  shall 
be  computed  as  of  the  value  represented  by  the  bona  fide  inyoloe 
price,  if  any,  at  the  place  and  time  of  shipment,  including  the 
freight  charges  if  prepaid,  is  not  a  limitation  of  the  carrier's  lia- 
bility for  negligence. 

Appeal  from  the  district  court  for  Douglas  county: 
George  A.  Day,  Judge.    Affirmed  on  condition. 

J.A.G.  Kennedy  and  Philip  Horan,  for  appellant. 

Leslie  H.  Kranz  and  D.  H.  Sheehan,  contra. 

Dean,  J. 

Plaintiff  recovered  a  judgment  for  $162.94  for  the  con- 
version of  a  car  of  coal  purchased  at  Paris,  Arkansas, 
and  consigned  to  Omaha,  Nebraska,  where  upon  ar- 

•March  13,  1920,  no  remittitur  having  been  filed,  the  case  was  re- 
Tersed  and  remanded. 
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rival,  the  shipment  was  inadvertently  delivered  by  de- 
fendant to  a  company  other  than  the  consignee.  The  dis- 
trict court  held  that  the  value  at  destination  should  deter- 
mine the  measure  of  damages  and  judgment  was  rendered 
accordingly.    The  defendant  appealed. 

The  case  is  submitted  on  an  agreed  statement  of  facts. 
The  sole  question  to  be  determined  is  whether  the  value 
at  the  place  of  shipment  or  at  the  place  of  destination 
^should  govern  in  computation  of  damages.  We  conclude 
that  under  the  facts  here  presented  and  the  authorities 
the  former  should  govern. 

Defendant  relies  upon  the  uniform  bill  of  lading  to 
sustain  its  contention,  which  among  other  provisions, 
contains  this:  '*The  amount  of  any  loss  or  damage  for 
which  any  carrier  is  liable  shall  be  computed  on  the  basis 
of  the  value  of  the  property  (being  the  bona  fide  invoice 
price,  if  any,  to  the  consignee,  including  the  freight 
charges,  if  prepaid)  at  the  place  and  time  of  shipment 
under  this  bill  of  lading,  unless  a  lower  value  has  been 
represented  in  writing  by  the  shipper  or  has  been  agreed 
upon,  or  is  determined  by  the  classification  or  tariffs  upon 
which  the  rate  is  based,  in  any  of  which  events  such  lower 
value  shall  be  the  maximum  amount  to  govern  such  com- 
putation, whether  or  not  such  loss  or  damage  occurs  from 
negligence.  ^^ 

Plaintiff  argues  that  the  provision  in  question  is  an 
attempt  to  l^mit  the  liability  of  the  carrier  for  negligence, 
and  that  it  is  therefore  void  under  the  Cummins  amend- 
ment to  the  interstate  commerce  act.  8  U.  S.  Comp.  St. 
1916,  sec.  8604a.  The  recent  decisions  seem  to  hold 
otherwise.  This  provision  has  been  construed  and  held 
by  the  interestate  commerce  commission  and  by  the 
federal  and  state  courts  to  be  a  reasonable  rule  by  which 
to  determine  the  value  of  a  shipment  in  case  of  loss,  and 
that  it  is  not  a  limitation  of  the  carrier's  liability  for 
negligence.  Shaffer  S  Co.  v.  Chicago,  R.  Z.  S  P.  i?.  Co., 
21 1.  C.  C.  8 ;  Springfield  Light,  Heat  &  Power  Co.  v.  Nor- 
folk (&  W.  R.  Co.,  260  Fed.  254;  WalUngford  v.  Atchison, 
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T.  &  8.  F.  R.  Co.,  101  Kan.  544,  L.  R.  A.  1918B,  716. 
Under  the  Cummins  amendment  it  has  been  upheld.  In 
re  Cummins  Amendment,  33  I.  C.  C.  682,  at  p.  693?.  Some 
of  the  authorities  point  out  that  the  rule  is  salutary,  in 
that  the  invoice  value  of  the  shipnient,  with  freight  added 
where  it  has  been  prepaid,  can  be  readily  ascertained,,  and 
that  prompt  settlement  can  be  made  by  the  parties  with- 
out resort  to  tedious  and  expensive  litigation. 

At  the  trial  it  was  agreed  that  the  value  at  the  point 
of  shipment  was  $90.90,  which  with  accrued  interest  to 
the  date  of  filing  the  answer  was  $95.41,  when  defendant 
offered  to  confess  judgment  for  that  amount.    The  judg- 
ment is  therefore  aflBrmed,  upon  condition  that  plaintiff 
within  ten  days  remit  all  in  excess  of  $90.90,  with  inter- 
est at  7  per  cent,  from  date  of  shipment  to  date  of  offer 
to  confess  judgment.    The  costs  in  district  court  and  in 
this  court  subsequent  to  the  offer  to  confess  judgment 
are  to  be  paid  by  plaintiff. 

Affirmed  on  condition. 


James  D.  Raitt  et  al.,  appellants,  v.  Frank  D.  Colson  et 

AL.,  appellees. 

Filed  January  31.  1920.    No.  20692. 

New  TrlAl:  Collusion.  If  in  a  cause  of  action  attorneys  enter  into  a 
secret  agreement  with  one  of  defendants  to  hold  him  harmless,  in 
consideration  of  his  assistance  to  plaintiff,  and  such  arrangement 
in  any  way  affects  the  verdict,  a  new  trial  will  be  granted.  But  in 
the  present  case  the  agreement  was  not  performed  and  a  fair  trial 
was  had. 

Appeal  from  the  district  court  for  Douglas  county:. 
Alexander  C.  Troup,  Judge.    Affirmed. 

W.  M.  Cain  and  J.  C.'Cook,  for  appellants. 

Sutton,  McKenzie,  Cox  <&  Harris,  Brome  &  Ramsey ^  C. 
O.  Staujfer  and  J.  A.  Singhaus,  contra. 
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Aldrich,  J. 

Frank  D.  Colson  sued  James  D.  Raitt,  Gilbert  A.  Pal- 
mer, and  Robert  A.  Evans  in  an  action  at  law  for  defraud- 
ing him  of  a  large  sum  of  money.  The  district  court  for 
Douglas  county  rendei:(Bd  judgment  against  the  three  de- 
fendants in  his  favor  for  $9,841.87.  Raitt  and  Palmer 
brought  this  suit  in  equity  to  have  that  judgment  set 
aside  or  new  trial  granted  and  now  appeal  from  the  de- 
cree refusing  to  grant  relief  prayed  for. 

The  appellants  contend  that  Colson 's  judgment  was 
fraudulently  obtained;  that  the  alleged  cause  of  action 
upon  which  it  rests  was  released  by  the  judgment  credit- 
or's releasing  one  of  three  joint  defendants;  that  the  ap- 
pellees entered  into  a  fraudulent  conspiracy  to  prevent 
a  fair  trial.  They  claim  an  attorney  for  Evans  and 
an  attorney  for  Colson  entered  into  a  written  agreement 
whereby  Evans  was  to  be  released  from  any  judgment 
that  might  be  obtained  against  him  and  he  was  to  furnish 
information  to  aid  Colson ;  that  all  the  appellees,  defend- 
ants in  this  suit,  knew  of  the  collusive  arrangement ;  that 
the  agreement  was  carried  out  and  Colson  obtained  a 
judgment  for  $9,841.87,  which  should  be  set  aside;  that 
the  appellants  did  not  know  or  learn  of  this  agreement 
until  several  months  after  the  case  was  tried. 

It  is  admitted  by  appellees  that  the  attorney  for  Eivans 
and  the  attorney  for  Colson  entered  into,  signed  and 
delivered  an  agreement  to  release  Evans  from  any  judg- 
ment obtained  against  him.  The  record  discloses  that 
the  contract  was  revoked  and  disregarded  and  a  fair 
trial  had ;  that  only  these  two  attorneys  and  one  attorney 
for  defendants  in  this  case  ever  knew  of  the  agreement, 
and  that  Evans  did  not  know  of  it. 

The  contract  was  dictated  by  one  of  the  attorneys  and 
written  with  a  typewriter  by  the  other.  There  were  two 
copies  and  each  took  one.  The  agreement  was  called  off 
by  telephone  by  the  parties  to  it  and  was  in  no  way 
executed.  The  parties  went  to  trial,  wholly  disregarding 
the  contract.    Only  Evans'  attorney,  Colson 's  attorney 
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and  one  other  attorney  knew.  Evans  was  represented  in 
the  trial  by  his  attorney,  a  party  to  said  agreement.  The 
appellants  later  learned  of  the  secret  agreement  between 
the  attorneys.  The  parties  to  the  contract  refused  to  com- 
ply with  appellants 'demands  and  the  order  of  the  court 
for  production  of  the  contract,  consequently  the  affidavit 
of  an  attorney  for  appellants  became  the  evidence  as  to 
its  substance,  in  accordance  with  section  79G0,  Eev.  St. 
1913. 

The  secret  agreement  in  substance  was  as  follows: 
Frank  D.  Colson  promised  to  hold  Kobert  A.  Evans  harm- 
less and  indemnified  from  any  and  all  liability  on  account 
of  the  certain  cause  of  action  in  the  suit  last  referred  to 
and  from  any  judgment  that  might  be  rendered  therein, 
in  consideration  of  Robert  A.  Evans  continuing  to  ap- 
pear as  a  bona  fide  defendant  resisting  the  action  of 
Frank  D.  Colson  and  at  the  same  time  aiding  the  plain- 
tiif  Colson  to  obtain  judgment  against  himself  and  his 
codef cndants  in  said  action  and  in  every  way  aiding  the 
plaintiff  in  a  recovery  in  this  suit ;  that,  in  consideration 
of  such  aid  and  information  to  the  plaintiff,  Robert 
A.  Evans  should  be  released  and  discharged  from  all 
liability  on  account  of  this  cause  of  action  and  judg- 
ment. 

The  agreement  was  revoked  almost  as  soon  as  made 
and  only  three  people  knew  of  its  existence.  No  one 
was  harmed.    Nothing  was  done  by  reason  of  it. 

The  judgment  is  therefore 

Affibmed. 


Ray  Sandlovich  et  al.  v.  State  of  Nebraska. 

Filed  January  31,  1920.    No.  20733. 

1«  Crtmlnal  Law:  Statute:  Title:  Constitutionalitt.  The  title  of 
the  act  relating  to  the  larceny  of  motor  vehicles  and  requiring  gar- 
ages to  keep  records  of  motor  vehicles  is  broad  enough  to  include 
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the  crime  of  buying  or  receiving  stolen  automobiles,  and  is  con- 
sistent with  the  constitutional  provision  confining  an  act  to  one 
subject.    Laws  1917,  ch.  201. 

2.  Information:  Sufficienct.  An  information  charging  an  ofPense  In 
the  language  of  the  statute  is  sufficient.' 

3.  Criminal  Law:  Plea  of  Guilty:  Withdrawal  afteb  Seittence.  After 
sentence,  courts  may,  in  their  discretion,  permit  pleas  of  guilty  to 
be  withdrawn,  or  refuse  to  allo^^  such  withdrawal,  and,  except 
where  there  has  been  an  abuse  of  such  discretion,  the  supreme 
court  will  not  interfere. 

Error  to  the  district  court  for  Lancaster  county :  Fred- 
erick E.  Shepherd,  Judge.    Affirmed. 

Reese  d  Stout,  for  plaintiffs  in  error. 

« 

Clarence  A.  Davis,  Attorney  General,  and  Mason 
Wheeler,  contra. 

Aldrich,  J. 

Defendants  were  convicted  under  section  3,  ch.  201, 
Laws  1917,  of  buying  stolen  property.  Both  defendants 
prosecute  error. 

Three  assignments  of  error  are  relied  upon  for  rever- 
sal: First,  that  the  act  under  which  the  prosecution  is 
brought  is  unconstitutional  for  the  reason  that  the  act 
contains  more  than  one  subject,  and  the  same  is  not 
clearly  expressed  in  its  title ;  second,  the  information  does 
not  sufficiently  describe  the  ownership  of  the  property 
alleged  to  have  been  bought,  and  that  the  information 
does  not  state  facts  sufficient  to  constitute  a  crime ;  third, 
the  defendants  were  coerced  and  misled  by  fraud  and 
misrepresentations  into  entering  pleas  of  guilty. 

The  title  of  the  act  in  question  is  as  follows:  ''An 
act  relating  to  the  larceny  of  motor  vehicles  and  the  alter- 
ing or  defacing  of  the  numbers  of  motor  vehicles,  pro- 
viding for  the  keeping  of  records  by  garage  of  motor 
vehicles,  and  providing  penalties  for  the  violation  of 
this  act.''  It  is  urged  that  the  title  is  not  sufficiently 
broad  to  include  a  conviction  for  receiving  stolen  motor 
vehicles.     Section  11,  art.  Ill  of  the  Constitution,  pro- 
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vides:  **No  bill  shall  contain  more  than  one  subject,  and 
the  same  shall  be  clearly  expressed  in  its  title.'* 

We  do  not  think  the  act  is  open  to  the  objection  made 
by  defendants.  It  was  the  object  of  the  legislature  to 
protect  the  public  from  larceny  traffic  in  automobiles, 
and  the  title  to  the  act  is  sufficient.  It  is  well  known  that 
he  who  is  guilty  of  larceny  in  motor  vehicles,  for  com- 
mercial purposes,  can  successfully  maintain  his  machi- 
nations only  in  connection  with  a  ''fence,"  that  is,  a 
place  for  keeping  stolen  goods  for  purposes  of  affording 
a  market  for  the  same.  Then  it  is  plain  that  both  the 
thief,  who  takes  and  carries  away  the  vehicle  in  the  first 
instance,  and  the  man  who  receives  it  to  place  it  on  the 
market  are  in  a  conspiracy  to  aid  and  abet,  and  to  suc- 
cessfully carry  out  the  original  crime  of  stealing  motor 
vehicles. 

The  object  and  purpose  of  the  statute  is  to  break  up 
the  criminal  industry  of  stealing  automobiles  and  afford- 
ing a  market  for  these  stolen  goods.  This  industry  in 
crime  is  so  intimately  interwoven  with  the  stealing  of 
automobiles  that  one  is  indispensable  to  the  other. 

It  is  obvious,  in  creating  a  market  for  stolen  auto- 
mobiles, the  person  so  engaged  may  be  an  accessory 
either  before  or  after  the  fact.  In  either  event  the  body 
of  the  act  is  clearly  expressed  and  is  germane  to  its  ob- 
ject and  purpose.  The  title,  while  not  a  precise  epitome 
of  the  body  of  the  act,  yet  is  sufficiently  plain  and  broad 
to  accomplish  the  object  of  the  legislature,  and  is  a  ple- 
nary compliance  with  section  11,  art.  Ill  of  the  Constitu- 
tion. State  V.  Ure,  91  Neb.  31;  Alperson  v.  WhcUen,  74 
Neb.  680. 

We  conclude  this  phase  of  the  discussion  by  claim- 
ing that  title  to  a  legislative  act,  enacted  for  the  pur- 
pose of  preventing  and  punishing  the  commission  of  cer- 
tain crimes,  is  broad  enough  in  its  language  to  embody 
the  acts  necessary  to  the  carrying  out  or  causing  the 
perpetration  of  the  crime  which  the  statute  was  created 
to  prevent. 
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Defendants  urge  that  the  information  does  not  suffi- 
ciently describe  the  ownership  of  the  property  alleged 
to  have  been  bought,  and  that  it  does  not  state  facts 
sufficient  to  constitute  a  crime.  This  court  has  held  that, 
''where  a  statute  states  the  elements  of  a  crime,  it  is 
generally  sufficient,  in  an  information  or  indictment,  to 
describe  such  crime  in  the  language  of  the  statute."  Goff 
V.  State,  89  Neb.  287 ;  Cordson  v.  State,  77  Neb.  416.  The 
information  in  the  instant  case  following  the  language 
of  the  statute  is  sufficient  and  is  not  open  to  the  objection 
that  ownership  is  not  alleged.  It  specifically  informs  de- 
fendants of  what  crime  they  were  alleged  to  have  com- 
mitted, and  avers  facts  precisely  informing  them  of  what 
they  were  charged.  They  were  cognizant  of  these  matters 
and  had  an  opportunity  to  meet  them,  but,  instead,  plead- 
ed guilty. 

The  state  must  prove  beyond  a  reasonable  doubt  that 
the  property  was  stolen.  Then,  if  that  is  true,  a  failure 
to  allege  ownership  will  not  make  the  information  bad  in 
charging  the  receiving  of  stolen  property  under  this 
statute.  It  is  only  necessary  that  the  information  de- 
scribe the  transaction  with  sufficient  accuracy  so  that  a 
judgment  of  conviction  or  acquittal  would  constitute  a  bar 
to  a  subsequent  prosecution  for  the  same  offense.  It 
seems  that  the  information  based  upon  this  statute  amply 
describes  the  crime  and  the  property  bought  with  suffi- 
cient certainty  to  enable  any  court  to  identify  it.  It  is 
obvious  that  the  crime  with  which  defendants  are  charged 
is  plainly  defined  in  the  statute  creating  the  offense ;  that 
is,  the  statute  itself  sets  out  all  the  essential  elements 
of  the  crime  of  buying  or  receiving  stolen  property  with 
intent  to  defraud  another.  We  hold  an  information  meet- 
ing this  requirement  is  sufficient. 

These  propositions  are  ably  discussed  in  State  v. 
Martin,  94  Wash.  313,  which  opinion  was  based  upon  the 
Code  of  the  state  of  Washington.  We  hold  it  to  be  the  rule 
of  this  court  that  an  information  which  charges  the  crime, 
substantially  in  the  language  of  the  statute,  and  states  the 
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acts  constituting  the  offense  in  ordinary,  concise  language 
so  that  a  person  of  average  intelligence  may  know  what 
is  intended,  is  suflScient.  Whenever  an  information  is 
measured  by  such  a  standard,  it  meets  the  full  require- 
ments of  justice  and  the  welfare  of  society,  and  does  not 
tend  to  defeat  the  substantial  rights  of  defendants. 

The  defendants  also  contend  that  the  trial  judge  erred 
when  he  refused  to  allow  them  to  withdraw  their  plea  of 
guilty.  We  do  not  believe  there  was  any  abuse  of  dis- 
cretion by  the  court  in*  this  respect.  Waller  v.  United 
States,  179  Fed.  810,  31  L.  B.  A.  n.  s.  113.  The  motion 
to  allow  defendants  to  withdraw  their  plea  of  guilty  was 
not  made  until  after  sentence  was  passed.  This  motion 
should  not  be  sustained  under  the  circumstances  after 
judgment  had  been  taken,  unless  defendants  produced 
sufficient  showing.  Defendants  should  not  be  allowed  to 
gamble  with  the  judgment  of  the  court  and  then  object 
because  the  sentence  is  more  than  they  anticipated. 

The  judgment  and  sentence  should  be  affirmed. 

Affirmed. 

Lbtton,  J.,  not  sitting. 


Bankers  Surety  Company,  appeIiLant,  v.  Willow  Springs 

Beverage  Company,  appellee. 

Filed  January  31,  1920.    No.  20843. 

1.  Intoxicating  Liquors:  License:  Public  Policy.  Under  our  law,  and 
even  prior  to  the  passage  of  the  1907  statute  (Rev.  St.  1913,  sec. 
S888),  it  being  unlawful  to  issue  a  license  for  the  sale  of  intoxi- 
cating liquors  at  retail  to  any  person  other  than  the  real  party  in 
interest,  as  such  a  license  was  y^onsidered  a  personal  trust  to  the 
licensee,  a  contract  between  the  licensee  and  a  third  person,  making 
such  third  person  an  undisclosed  principal  for  the  operation  of  the 
business,  is  against  public  policy. 

2.  Principal  and  Agent:  Undisclosed  Principal:  Liability.  An  un- 
disclosed principal  is  bound  by  simple  contracts  made  by  his  agent 
when  the  acts  done  by  the  agent  are  within  the  scope  of  his  au- 
thority and  in  the  course  of  his  employment. 
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3.  : :  Bonds.    Where  one  acts  as  an  undisclosed  principal 

of  a  saloon-keeper  and  thus  unlawfully  controls  and  operates  a 
saloon  in  the  name  of  such  saloon-keeper,  as  licensee,  and  a  third 
person  furnishes  to  the  saloon-keeper  a  liquor  license  bond,  nec- 
essary to  the  carrying  on  of  such  business,  such  third  party,  when 
he  learns  the  facts,  is  not  denied  the  right  of  holding  the  undis- 
closed principal  on  the  bond  contract,  though  the  arrangement  be- 
tween the  undisclosed  principal  and  his  agent  is  against  public 
policy,  when  the  party  furnishing  the  bond  did  not  know  of,  and 
did  not  purposely  nor  wittingly  intend  to  aid,  nor  further,  such  un- 
lawful arrangement,  and  was  not,  therefore,  in  pari  delicto  with 
the  other  parties. 

4.  limitation  of  Actions:  Indemnity  Bond.  It  is  the  rule  in  the  case 
of  indemnity  contracts  that  a  cause  of  action  to  recover  indemnity 
does  not  accrue  until  a  loss  occurs,  and,  it  follows,  the  statute  of 
limitations  does  not  commence  to  run  until  that  time. 

5.   :  F^BAUD.    If  a  person  against  whom  a  cause  of  action  exists, 

by  fraud  or  concealment,  prevents  the  person  having  such  cause  of 
action  from  obtaining  knowledge  thereof,  the  statute  of  limitations 
will  not  commence  to  run  until  the  cause  of  action  is,  or  by  due 
diligence  should  have  been,  discovered. 

Appeal,  from  the  district  court  for  Douglas  county: 
Chabljbs  Leslie,  Judge.    Reversed. 

Brogan,  Ellick  <&  Raymond,  for  appellant. 

/.  J.  Dunn,  contra. 

Flansbubg,  C. 

This  was  an  action  against  defendant,  Willow  Springs 
Beverage  Company,  as  undisclosed  principal  of  a  saloon- 
keeper in  Nebraska  City,  upon  a  contract  made  by  the 
saloon-keeper,  in  favor  of  the  plaintiff.  Bankers  Surety 
Company. 

A  demurrer  to  the  petition  was  sustained  and  the  ac- 
tion dismissed,  from  which  ruling  the  plaintiff  appeals. 

The  petition  sets  out  that  in  1907  one  Prenica,  a  li- 
censed saloon-keeper  in  Nebraska  City,  made  application 
to  the  plaintiff,  Bankers  Surety  Company,  for  a  liquor 
license  bond;  that  this  was  furnished  him  by  the  plaintiff 
company,  and  by  the  terms  of  this  bond  plaintiff  agreed 
to  pay  all  damages,  fines,  and  penalties  adjudged  against 
Prenica  growing  out  of  the  operation  of  the  saloon  and 
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the  sale  of  intoxicating  liquors.  As  a  condition  to  the 
issuance  of  said  bond,  however,  the  petition  shows  that 
Prenica  made  written  agreement  to  indemnify  the  plain- 
tiff company  against  all  loss  or  expense  incurred  by  it. 
under  said  bond,  and  represented  in  his  application  that 
the  stock  and  fixtures  owned  by  him  were  of  the  value  of 
$4,200.  The  petition  further  alleges  that  the  defendant, 
during  the  year  1907,  was  a  corporation  engaged  in  the 
manufacture  of  intoxicating  liquors,  and  that  this  defend- 
ant was  the  owner  of  said  saloon  and  operated  it  secretly 
through  Prenica  as  its  agent  and  employee,  and  that 
Prenica  had  no  other  interest  than  that  of  an  employee ; 
that  plaintiff  was  not  informed  of  these  facts  of  owner- 
ship and  control  of  the  saloon  until  June  15,  1916,  and  in 
its  dealing  relied  upon  Prenica  being  the  sole  owner  and 
proprietor;  that  plaintiff  has  been  compelled  to  pay 
$2,740  under  the  bond  furnished,  has  not  been  re- 
imbursed, and  seeks  judgment  against  defendant  as  an 
undisclosed  principal  upon  the  contract  given  by  Prenica 
in  his  name  as  licensee,  agreeing  to  indemnify  the  plain- 
tiff company. 

The  defendant  contends  that  the  petition  does  not  state 
a  cause  of  action,  since  the  relationship  of  principal  and 
agent  alleged  to  exist  between  Prenica  and  the  defendant 
is,  on  its  face,  against  public  policy  and  void,  and  that  to 
allow  the  plaintiff  to  recover  gives  recognition  to,  and 
enforces,  this  illegal  contract  of  agency. 

1.  Our  statute  (Rev.  St.  1913,  sec.  3888)  making  it  un- 
lawful for  liquor  manufacturers  to  become  interested 
directly  or  indirectly  in  any  license  for  the  sale  of  in- 
toxicating liquors  at  retail,  and  fixing  a  penalty  for  vio- 
lation did  not  becbme  the  law  until  after  the  contract 
in  question  was  executed,  but  it  would  seem  this  makes 
no  material  difference  in  the  case.  Under  our  law,  as  it 
existed  prior  to  the  passage  of  this  statute,  it  was  unlaw- 
ful to  issue  a  license  to  any  person  other  than  the  real 
party  in  interest,  for  the  reason  that  a  license  was  a 
personal  triist  to  the  licensee  named  in  it,  and  that  it 
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was  to  the  public  interest  that  such  licensee  should  have 
and  maintain  exclusive  control  of,  and  be  personally 
responsible  for,  the  manner  of  operation  of  the  saloon. 
A  contract,  therefore,  interfering  with  that  control  and 
placing  the  control  in  fact  in  some  other  than  the  licensee 
named,  would  be  against  public  policy,  and,  so  far  as 
the  questions  to  be  determined  in  this  case  are  concerned, 
we  may  assume  that  such  contract  of  principal  and  agent 
would  be  utterly  unenforceable  and  void  as  between  the 
saloon-keeper  and  the  undisclosed  principal. 

2.  What  effect,  then,  did  the  illegality  of  such  contract 
have  upon  the  right  of  plaintiff  in  this  case  t 

Were  it  not  for  the  illegality  mentioned,  it  is  well 
settled  plaintiff  could  recover  against  the  defendant 
under  the  facts  stated  in  the  petition.  An  undisclosed 
principal  is  bound  by  simple  contracts  made  by  its  agent 
when  the  acts  done  by  the  agent  are  within  the  scope  of 
his  authority  and  in  the  course  of  his  employment.  Under 
the  allegations  of  plaintiff's  petition,  it  appears  that 
Prenica  was  so  acting,  and  that  the  bond  procured  was 
for  defendant's  benefit  and  as  a  necessary  incident  to  the 
carrying  on  of  defendant's  business.  Such  rule  of  law, 
except  in  the  case  of  certain  contracts  as  those  concerning 
real  estate  or  specialties,  is  firmly  established.  Dworak 
V.  Dohson,  102  Neb.  696 ;  Lamh  v.  Thompson,  31  Neb.  448 ; 
City  Trust,  Safe  Deposit  <&  Surety  Co.  v.  American  Brew- 
ing Co.,  75  N.  Y.  Supp.  140,  84  N.  Y,  Supp.  771. 

3.  It  must  be  conceded,  however,  that  plaintiff  can 
recover,  if  at  all,  only  by  reason  of  the  illegal  contract 
between  Prenica  and  the  defendant. 

Plaintiff  was  not  a  party  to  this  illegal  contract.  It  did 
not  wittingly  furnish  a  bond  for  the  purpose  of  aiding  in 
the  unlawful  arrangement.  When  it  loaned  its  credit  in 
the  form  of  this  bond,  it  was  acting  in  reliance  upon  y 
Prenica  and  his  apparent  ownership  of  the  business  en- 
gaged in. 

Is  the  contention  tenable  that  the  defendant  should  be 
allowed  to  further  its  own  interests  and  reap  a  benefit 
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from  such  an  unlawful  arrangement,  and,  at  the  same 
time,  not  be  compelled  to  pay  for  goods  or  credit  inno- 
cently furnished  to  it  by  parties  who  relied  upon  the  fact 
that  such  an  unlawful  arrangement  did  not  exist!  That 
is  the  contention  of  the  defendant. 

The  plaintiff  and  defendant  are  not  in  pari  delicto.  In 
fact  the  petition  shows  that  the  plaintiff  is  entirely  free 
from  any  wrongful  or  unlawful  purpose.  We  are  of 
opinion  that  it  is  in  the  interest  of  public  policy  that  the 
innocent  party  in  such  a  transaction  should  be  granted 
protection  and  saved  from  the  loss  of  that  right  which 
would  unquestionably  exist  were  no  wrongful  act  on  the 
part  of  the  other  involved.  13  C.  J.  498 ;  Darling  v.  Kipp, 
93  Neb.  781 ;  Griffin  v.  Chriswisser,  84  Neb.  196 ;  Klein  v. 
Pederson,  65  Neb.  452;  Batemcm  v.  Robinson,  12  Neb. 
508 ;  Grey  v.  Callan,  133  la.  500. 

Our  court  has  gone  further  in  granting  relief  than  is 
required  in  this  case.  In  Kittle  v.  DeLomiater,  4  Neb. 
426,  the  defendant  had  employed  a  printer  to  make  maps 
containing  a  lottery  scheme,  when  such  lottery  was  pro- 
hibited by  statute.  The  court  held  that,  though  the  prin- 
ter had  knowledge  of  the  purpose  for  which  the  maps 
were  specially  made  and  printed  them  for  the  purpose 
intended,  yet,,  as  he  took  no  part  in  their  publication  and 
distribution,  recovery  could  be  had  upon  a  note  given  by 
defendant  for  these  services,  since  the  printer  was  not 
in  pari  delicto  with  the  defendant. 

It  is  the  general  rule  that,  where  a  person  sells  or 
furnishes  articles  to  another  and  knows  they  are  to  be 
used  for  an  illegal  purpose,  such  knowledge  alone  does 
not  make  him  particeps  criminis  with  the  party  who  in- 
tends to  so  use  them,  unless  the  goods  are  of  such  a 
nature  as  to  have  a  direct  connection  with  the  unlawful 
business  in  such  a  way  as  to  show  an  unlawful  intent 
common  to  both  parties.    13  C.  J.  518. 

We  are,  therefore,  of  opinion  that,  from  the  allegations 
of  the  petition,  it  appears  that  the  contract  here  sued 

104  Neb.— 12 
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upon  was  binding  upon  the  defendant  according  to  its 
terms. 

4.  It  is  further  argued  that,  if  there  was  a  cause  of 
action  against  defendant  upon  the  contract,  it  is  now 
barred  by  the  statute  of  limitations.  Suit  was  commenced 
September  26,  1917.  The  petition  sets  out  a  list  of  in- 
dividual items  of  expenditures  to  which  the  plaintiff  had 
been  subjected  by  reason  of  its  obligation  on  the  bond. 
These  expenditures  began  with  an  item  in  December, 
1909,  and  occurred  at  intervals  until  the  last  expenditure 
on  April  29,  1915;  some  expenditures  were  made  more 
and  some  less  than  five  years  prior  to  the  commencement 
of  this  suit. 

It  is  the  rule  on  indemnity  contracts  that  the  cause  of 
action  to  recover  indemnity  does  not  accrue  until  the 
loss  occurs,  and  it  follows  that  the  statute  of  limitations 
in  this  case  would  not,  in  any  event,  conmience  to  run 
a^  to  any  of  the  individual  expenditures  until  the  date 
when  the  expenditure  was  made.  Northern  Assurance 
Co.  V.  Borgelt,  67  Neb.  282. 

5.  But  it  seems  to  us  that  in  this  case  the  cause  of 
action  on  the  several  expenditures  would  not  begin  to 
run  against  this  defendant  until  June  15,  1916,  when  the 
plaintiff  ascertained  that  the  contract  was  in  fact  the 
oontract  M  this  defendant.  By  the  allegations  of  the 
plaintiff's  petition  it  is  made  to  appear  that  Prenica 
was  placed  in  possession  of  the  property,  allowed  to  rep- 
resent that  the  stock  and  fixtures  were  of  the  value  of 
$4^200,  were  free  from  incumbrance  and  were  his  prop- 
erty, juid  to  hold  out  that  he  was  the  proprietor  entitled 
to  tiie  earnings  of  the  business.  The  defendant  was 
responsible  for  these  representations,  and  they  were  false. 
In  fact  the  defendant  was,  in  violati6n  of  law  and  con- 
trary to  the  representations  made  by  Prenica,  standing 
over  Prenica  as  an  undisclosed  principal,  and  was  in  fact 
reeeiving  the  benefits  of  the  bond  furnished  by  the  plain- 
tiff, and  in  fact  owned  the  property  and  was  entitled  to 
all  the  earnings  and  profits  of  the  business.    We  take  it 
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that  this  was  more  than  mere  silence  on  the  part  of  the 
defendant,  but  was  an  affirmative  device  on  its  part  to 
conceal  the  facts  and  to  prevent  its  being  known  that  it 
was  the  proprietor  of  the  business  and  subject  to  the 
obligations  accruing  from  the  operation  of  such  business. 
Such  concealment  of  fact  prevented  the  plaintiff  from 
knowing  the  identity  of  the  party  to  whom  it  was  actually 
furnishing  credit,  and  the  plaintiff  was  thus  prevented 
from  discovering  that  it  had  a  cause  of  action  against  this 
defendant.  Under  such  circumstances,  it  noJt  appearing 
that  the  facts  might  have  been  sooner  discovered  by  the 
plaintiff,  the  statute  of  limitations  would  begin  to  run 
from  the  time  in  1916  when  plaintiff  first  learned  of  its 
cause  of  action.    25  Cyc.  1214. 

For  the  reasons  given,  we  believe  the  petition  states  a 
cause  of  action,  and  that  the  demurrer  should  have  been 
overruled.  We  therefore  recommend  that  the  cause  be 
reversed  and  remanded  for  further  proceedings. 

Per  Cubiam.  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  reversed 
and  the  cause  remanded  for  further  proceedings,  and  this 
opinion  is  adopted  by  and  made  the  opinion  of  the  court, 

Beversed. 


W.  T.  Eawleigh  Medical  Company,  appeij:ant,  v.  Fred 

Bunning  bt  al.,  appeix»ebs. 

FnjED  Jaiotabt  31,  1920.    No.  20656. 

1.  Corporations:  Change  of  Name:  Actions.  A  contract  with  a  cor- 
poration which  subsequently  changes  its  name,  its  identity  remain- 
ing  the  same,  may  sue  in  the  new  name  of  the  corporation.  It  may 
recover  on  any  contract  under  the  new  name  that  it  could  have  re- 
covered on  under  the  old  name,  even  a  contract  of  guaranty  run- 
ning to  the  corporation  under  its  old  name.  The  third  paragraph 
of  the  syllabus  in  Crane  Co.  v,  Specht,  39  Neb.  123,  overruled. 

8.   ; .    A  change  of  corporate  name  does  not  make  a  new 

corporation,  but  only  gives  the  corporation  a  new  name. 
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Appeal  from  the  district  court  for  Dundy  county: 
Ebnest  B.  Perry,  Judge.    Reversed. 

Ratcliffe  &  Ratcliffe  and  John  L,  Rice,  for  appellant. 

nines  {&  nines  and  Lambe  <&  Butler,  contra. 

TiBBETS,  C. 

This  is  an  action  by  the  plaintiff  appellant  against  the 
defendants,  appellees,  to  recover  from  the  defendants  the 
sum  of  $500  on  a  contract  of  guaranty.  Judgment  for 
the  defendants. 

The  petition  originally  filed  in  this  case  was  entitled 
**The  W.  T.  Rawleigh  Medical  Company,  now  The  W. 
T.  Rawleigh  Company,  a  Corporation."  Afterwards  the 
plaintiff,  on  motion,  was  allowed  to  amend  the  title  of 
the  case  by  striking  out  **The  W.  T.  Rawleigh  Medical 
Company  now."  Plaintiff  alleged  that  on  or  about  the 
30th  day  of  March,  1915,  it  entered  into  a  written  contract 
with  one  Lee  Huggans  for  the  sale  of  certain  commodities 
by  the  plaintiff  under  the  name  of  The  W.  T.  Rawleigh 
Medical  Company  to  the  said  Lee  Huggans,  as  he  might 
order  them  at  the  wholesale  list  prices  f .  o.  b.  cars  at 
Freeport,  Illinois.  It  appears  that  the  plaintiff  had 
formerly  sold  goods  to  Lee  Huggans,  and  that  there  was 
a  balance  due  from  Huggans  to  plaintiff  of  $64L9€.  There 
was  an  agreement  in  writing  entered  into  between  the 
plaintiff  and  defendants  herein,  attached  to  the  agree- 
ment between  plaintiff  and  Huggans,  that  for  and  in 
consideration  of  the  extension  of  further  time  to  Huggans 
in  which  to  pay  his  stccount  for  goods  previously  bought 
by  him  from  the  company,  and  the  further  consideration 
of  The  W.  T.  Rawleigh  Medical  Company  extending 
further  credit  to  said  Huggans,  defendants  jointly  and 
severally  agreed  to  guarantee  the  plaintiff  company  for 
the  payment  in  full  of  the  balance  due  the  company  on 
said  account,  and  the  payment  in  full  of  all  goods  there- 
after purchased  by  said  Huggans.  There  was  also  in- 
cluded in  the  contract  of  guaranty  this  provision :  *  *  And 
we  further  agree  that,  in  any  suit  brought  on  this  con- 
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tract  of  guaranty  by  the  company,  no  other  or  further 
proof  shall  be  required  of  it  than  to  establish  the  amount 
or  sums  of  money  due  and  owing  to  it  from  the  said 
second  party,  and  when  so  proven  shall  be  conclusive 
and  binding  upon  us,  and  that  any  extension  of  time 
shall  not  release  us  from  liability  under  this  contract  of 
guaranty.'*  The  plaintifif  also  alleges  that  on  the  5th 
da,y  of  April,  1915,  the  corporate  name  of  the  plaintiff 
was  changed,  and  now  is  The  W.  T.  Kawleigh  Company, 
and  that  it  is  a  corporation  doing  business  under  the  laws 
of  the  state  of  Illinois,  and  that  the  plaintiff  is  the  same 
corporation  which  was  heretofore  known  and  named  as 
' '  The  W.  T.  Rawleigh  Medical  Company, ' '  and  that  each 
and  all  of  the  contracts  herein  mentioned  were  entered 
into  by  the  plaintiff  under  its  former  name. 

The  defendants '  answer  denies  specifically  that  The  W. 
T.  Rawleigh  Medical  Company  was  a  corporation,  admits 
that  they  signed  a  certain  contract  of  guaranty  guarantee- 
ing certain  promises  on  the  part  of  one  Lee  Huggans,  and 
denies  all  other  allegations  contained  in  the  petition  not 
therein  admitted.  They  allege  that  the  contract  of  guar- 
anty executed  by  them  on  or  about  March  30, 1915,  cover- 
ed only  goods  sold  and  delivered  to  the  said  Lee  Huggans, 
and  not  to  any  other  person ;  that  the  said  Lee  Huggans 
neither  ordered  nor  received  any  goods  from  the  party 
of  the  first  part  to  the  said  contract,  at  any  time  after 
the  date  of  signing  said  alleged  contract.  To  this  the 
plaintiff  filed  a  reply  and  a  general  denial  of  the  allega- 
tions contained  in  the  answer,  alleging  that  all  the  goods 
mentioned  in  the  plaintiff's  petition  were  ordered  under 
and  in  pursuance  of  the  said  contract  and  guaranty 
mentioned  in  the  said  petition,  and  were  made  at  the  re- 
quest of  Lee  Huggans  and  with  his  approval  and  consent, 
and  that  the  goods  were  sold  and  delivered  to  the  said 
Huggans  under  and  by  virtue  of  the  contract  of  guaran- 
ty, and  whatever  person  actually  got  the  goods  or  order- 
ed them  did  so  in  the  name  and  as  the  agent  of  said 
Huggans  and  with  Huggans'  knowledge,  consent  and 
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approval  and  also  of  the  defendants  under  the  said  con- 
tract of  guaranty,  and  that  the  defendants  had  full  knowl- 
edge of  the  manner  and  for  whom  the  goods  were  order- 
ed and  of  the  entire  transaction,  and  that  they  knew  also 
.that  the  plaintiff  was  selling  and  delivering  and  extending 
credit  for  said  goods  under  said  contract  of  guaranty, 
and  made  no  objection  thereto,  and  in  no  \cay  disclaimed 
or  notified  the  plaintiff  that  said  goods  were  being  re- 
ceived by  any  other  person  than  the  said  Huggaus,  and 
that  they  had  full  knowledge  of  all  the  facts,  circum- 
stances and  relation  of  the  parties,  and  thereby  are 
estopped  from  setting  up,  asserting  or  claiming  that  Lee 
lluggans  did  not  order  said  goods  or  receive  said  goods, 
or  that  the  same  were  not  ordered,  sold,  delivered  and 
received,  and  credit  extended  therefor  by  reason  of  the 
contract  of  guaranty. 

The  ^plaintiff  introduced  in  evidence  at  the  trial  its 
written  contract  with  Huggans,  and  also  the  guaranty  of 
defendants.  It  also  introduced  testimony  to  show  that 
the  goods  were  ordered  by  Huggans,  or  at  least  ordered 
in  writing  by  a  person  who  signed  the  name  **Lee  Hug- 
gans;" that  the  goods  were  delivered  to  Huggans  f.  o. 
b.  Freeport,  Illinois.  Plaintiff  also  attempted  to  show 
that  there  was  a  balance  yet  due  in  payment  of  the  goods 
furnished  under  the  contract  and  guaranty.  Upon  the 
conclusion  of  the  plaintiff's  testimony,  a  request  was 
made  by  the  attorneys  for  the  defendants  by  a  written 
motion  to  dismiss  said  action,  and  for  a  judgment  for 
the  defendants,  for  the  reason  that  the  testimony  and 
the  evidence  were  insufficient  to  support  a  verdict  and 
judgment  for  the  plaintiff.  The  court  sustained  the 
motion,  and  discharged  the  jury  from  further  attendance 
upon  said  action,  and  rendered  judgment  for  the  defend- 
ants, from  which  the  plaintiff  appeals. 

The  main  issue  appears  to  be  that  the  change  of  name 
of  the  corporation  after  the  contract  was  entered  into 
prevented  the  plaintiff  from  maintaining  this  action 
against  the  defendants  under  the  contract  of  guaranty. 


'.  ^ 
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In  this  case  the  rulings  of  the  district  court  complained 
of  must  have  been  principally  based  upon  the  decision 
of  this  court  in  the  case  of  Crane  Co.  v.  Specht,  39  Neb. 
123,  and,  if  we  adhere  to  the  rule  as  laid  down  in  that 
case,  there  would  be  no  question  but  that  our  duty  in  the 
present  case  would  be  to  aflSrm  the  judgment  of  the  dis- 
trict court;  but  we  are  unable  to  adopt  that  rule,  which 
is :  *  *  Where  S.  guaranteed  the  account  of  L.  with  the  C. 
Bros.  Mfg.  Co.,  a  corporation,  for  goods  supplied  and 
to  be  furnished  by  it  to  L.,  and  the  corporation  after- 
ward changed  its  name  to  Crane  Company,  and  after  the 
change  furnished  goods  to  L.,  held,  in  an  action  by  the 
Crane  Company  on  the  guaranty  to  recover  the  value  of 
such  goods,  that  S.  was  not  bound."  The  rule  is  too 
broad  and  too  universal  in  its  application,  and  contrary 
to  a  large  majority  of  the  best  considered  decisions.  The 
facts  in  the  present  case  are  similar  in  all  essential  partic- 
ulars to  the  case  of  Crane  Co.  v.  Specht,  supra,  and  in- 
volve the  same  question. 

In  the  case  of  Springfield  Lighting  Co.  v.  Hobart,  68 
S.  W.  942  (98  Mo.  App.  227)  it  was  held:  ** Where  a 
surety  executed  a  bond,  conditioned  that  his  principal 
would  faithfully  fulfil  a  certain  contract  whereby  it  agreed 
to  furnish  power  for  an  electric  light  company  to  operate 
its  apparatus,  and  afterwards  the  electric  light  company 
was  consolidated  with  another  company,  and  a  new  corpo- 
ration formed,  the  surety  continued  liable  to  the  new 
corporation  for  the  performance  of  the  contract.'*  The 
questions  arising  therein  were  exhaustively  discussed 
and  numerous  authorities  cited  supporting  the  conclusion 
arrived  at. 

In  the  case  of  Rawleigh  Co.  v.  Grigg,  191  S.  W.  (Mo. 
App.)  1019,  a  case  similar  to  the  present  one,  the  court 
held :  * '  Where  a  contract  sued  on  by  a  corporation  was 
made  with  it  before  its  name  was  changed,  it  is  sufficient 
for  it  to  allege  no  more  than  that  it  entered  into  the  con- 
tract by  its  former  corporate  name,  even  though  the 
contract  be  one  of  guaranty.   A  change  of  corporate  name 
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does  not  make  a  new  corporation,  but  only  gives  the 
corporation  a  new  name. '  *  And,  in  the  opinion,  the  court 
in  its  criticism  of  the  case  of  Crane  Co.  v.  Specht,  supra, 
said:  *'We  are  cited  to  the  case  of  Crane  Co.  v.  Specht, 
39  Neb.  123,  42  Am.  St.  Bep.  562,  as  holding  that  a  corpo- 
ration taking  a  contract  of  guaranty  for  the  payment  of 
goods  to  be  sold  and  thereafter  changing  its  corporate 
name  cannot  hold  the  guarantor  for  goods  sold  by  the 
new  corporation.  This  is  carrying  the  doctrine  that 
contracts  of  guaranty  will  be  strictly  construed  to  the 
extreme  limit,  and  appears  to  overlook  the  fact  that  a 
change  of  name  does  not  make  a  new  corporation,  but 
only  gives  it  a  new  name.  This  last  case  is  cited  with 
approval  in  Lester  Piano  Co.  v.  Romney,  41  Utah,  436 ; 
but  this  case  is  based  on  the  holding  that  there  was  a 
change  in  the  corporation  itself.  A  contrary  doctrine, 
and  one  more  consonant  with  reason,  is  held  in  the 
Alabama  case  {Ready  d  Banks  v.  Mayor,  6  Ala.  327), 
and  in  Philadelphia  d-  Reading  Coal  <&  Iron  Co.  v.  Daube, 
71  Fed.  583 ;  City  Nat.  Bank  v.  Phelps,  97  N.  Y.  44,  49 
Am.  Rep.,  513;  People  v.  Backus,  117  N.  Y.  196.  See, 
also,  note  to  Lyon  S  Co.  v.  Plum,  14  L.  R.  A.  n.  s.  1231." 

In  the  case  of  Miller  d  Bro.  v.  Mummert,  196  S.  W. 
(Tex.  Civ.  App.)  270,  the  court  held:  *'An  authorized 
change  in  the  name  of  a  corporation  has  no  effect  on  its 
indentity,  nor  on  its  rights  and  obligations.  * ' 

The  above  cases  are  amply  sustained  in  10  Cyc.  155; 
3  Thompson,  Corporations  (2d.  ed.)  sec.  3191;  Neic 
York  African  Society  for  Mutual  Relief  v.  Varick,  13 
Johns.  (N.  Y.)  38;  Medway  Cotton  Manufactory  v. 
Adams,  10  Mass.  *360;  Philadelphia  <&  Reading  Coal  d 
Iron  Co.  V.  Daube,  71  Fed.  583 ;  City  Nat.  Bank  v.  Phelps, 
97  N.  Y.  44;  Ready  d  Banks  v.  Mayor,  6  Ala.  327; 
Philapy  v.  Aukermav -Bright  Lumber  Co.,  56  Ind.  App. 
266;  Miles  Lamp  Chimney  Co.  v.  Erie  Fire  Ins.  Co., 
164  Ind.  181 ;  People  v.  Backus,  117  N.  Y.  196.  Addition, 
al  authorities  might  be  cited  sustaining  the  rule  adopted 
by  the  court  in  the  case  of  Rawleigh  Co.  v.  Grigff,  supra. 
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There  is  also  a  line  of  authorities  that  would  seem 
to  sustain  the  rule  adopted  in  the  case  of  Crane  Co.  v. 
Specht,  supra.  In  the  case  of  Lamm  <&  Co.  v.  Colcord, 
22  Okla.  49o,  19  L,  R.  A.  n.  s.  901,  the  Nebraska  caise  was 
cited  and  relied  upon,  at  least  as  far  as  the  introduction 
of  evidence  showing  that  the  indentity  of  the  parties  was 
Ae  same,  was  concerned.  It  was  also  held  in  the  case 
of  Coan  V.  Patridge,  98  N.  Y.  Supp.  570:  '*A  guaranty 
of  the  payment  of  all  moneys  to  become  due  from  a 
merchant  for  merchandise  did  not  extend  to  the  liability 
of  a  firm  composed  of  the  merchant  and  one  whom  he 
subsequently  took  into  partnership  with  him. ' '  The  sam'^ 
was  held  in  the  case  of  Bill  v.  Barker,  16  Gray  (Mass.) 
62. 

In  the  case  of  Lyon  <&  Co.  v.  Plum,  75  N.  J.  Law,  883, 
14  L.  R.  A.  n.  s.  1231,  it  was  held :  '* A  guaranty  to  a  firm 
of  a  customer's  running  account  is  not  operative  as  to 
credit  extended  after  the  admission  into  such  firm  of  a 
new  member,  in  the  absence  of  anything  to  show  that 
such  change  in  the  firm  was  originally  contemplated  by 
the  guarantor."  This  rule  was  adhered  to  in  the  case  of 
Cosgrave  Brewing  &  Malting  Co.  v.  Starrs,  5  Ont. 
(Canada)  189;  Penoyer  v.  Watson,  16  Johns.  (N.  Y.) 
*100.  Other  decisions  tc  the  same  effect  might  be  cited, 
but  an  investigation  of  those  decisions  will  disclose  that 
almost  universally  the  guaranty  was  running  to  a  part- 
nership, and  not  to  a  corporation. 

The  distinction  between  a  partnership  and  a  corpora- 
tion is  fully  defined  in  10  Cyc.  146,  which  reads  as  follows : 
*  *  The  essential  distinctions  between  a  corporation  and  a 
partnership  are:  (1)  A  corporation  possesses  'perpetual 
succession, '  while  a  partnership  does  not ;  that  is  to  say, 
the  members  of  a  corporation  (and  this  applies  to  an 
unincorporated  joint-stock  company)  may  freely  transfer 
their  shares  to  outside  persons,  except  so  far  as  re- 
strained from  so  doing  by  the  terms  of  the  charter  or 
other  constituent  instrument,  and  thus  introduce  new 
members  into  the  corporation  in  their  stead,  while  in  case 
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of  a  partnership  if  a  member  retires  from  the  firm  or 
dies  it  works  a  dissolution.  (2)  In  the  case  of  a  corpo- 
ration the  members  are  not  agents  for  the  incorporated 
body,  unless  specially  clothed  with  power  as  such.  The 
shareholders  act  through  a  board  which  they  create  and 
cannot  in  general  bind  the  corporation  by  their  individual 
action,  although  all  of  them  concur.  Whereas  in  a  gen- 
eral partnership  each  member  is  an  agent  for  the  part- 
nership with  respect  to  all  matters  within  the  scope  of 
the  partnership  business.  (3)  The  members  of  a  general 
partnership  are  individually  liable  for  the  debts  of  the 
firm,  jointly  and  severally ;  whereas,  subject  to  statutory 
and  special  qualifications  hereafter  explained  in  this  ar- 
ticle, the  members  of  a  corporation  are  not  so  liable.'* 
In  a  partnership  the  personal  equation  is  taken  into 
consideration,  the  character,  business  acumen,  industry, 
skill  and  financial  standing  of  the  members  composing  the 
partnership,  the  success  of  the  enterprise  depending  upon 
the  individual  efforts  of  the  members.  If  a  member  re- 
tires from  the  firm  or  dies,  the  partnership  is  dissolved. 
If  a  new  member  is  taken  into  the  partnership,  it  may 
add  to  or  detract  from  its  success.  In  a  partnership 
generally  each  member  is  an  agent  for  the  partnership ; 
in  a  corporation,  if  a  stockholder  and  officer  dies  or 
disposes  of  his  stock,  it  does  not  work  a  dissolution. 
As  stated,  the  stockholders  work  through  a  board  havino^ 
in  general  full  control  of  the  conduct  of  the  business. 
Finally,  a  change  in  the  partnership  works  a  dissolution. 
But  in  a  corporation  a  change  in  the  stockholders'  board 
of  directors  and  officers,  if  made  frequently,  works  no 
change  in  the  corporation  as  far  as  the  liabilities,  con- 
tracts or  assets  of  the  corporation  are  concerned.  TTiis 
is  an  age  of  corporations ;  the  preceding  statements  of 
the  law  governing  corporations  are  of  general  knowledge. 
A  corporation  is  a  distinct  entity ;  the  change  of  name, 
amount  of  stock — increased  or  diminished— rex  tension  or 
contraction  of  business,  does  not,  under  ordinary  circum- 
stances, change  its  liabilities  or  contracts.    These  facts 
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are  legal  facts,  and  should  have  been  known  to  the  de- 
fendants when  they  entered  into  the  contract  of  guar- 
anty;. That  ** guarantors  are  favorites  of  the  law"  is 
true,  but  that  inile  cannot  be  extended  as  claimed  and 
insisted  upon  by  the  defendants  herein.  The  corporation 
is  the  same  with  which  they  made  their  contract,  only 
the  name  is  changed;  and  the  plaintiff,  as  disclosed  by 
the  record,  had  a  right,  and  it  was  its  duty,  to  bring  the 
action  in  the  changed  name,  and  the  rulings  of  the  trial 
court  based  upon  the  decision  in  Crane  Co.  v,  Specht, 
supra,  were  erroneous. 

In  the  trial  of  this  case  it  would  seem  that  the  defense 
was  based  more  upon  excluding  such  testimony  intro- 
duced by  plaintiff  as  was  necessary  to  make  its  case  than 
in  meeting  the  case  by  introducing  evidence  of  their  own, 
and  in  fact  they  must  have  relied  upon  the  case  of  Crane 
Co.  V.  Specht,  supra.  We  find,  upon  an  examination  of 
the  record,  that  a  great  many  of  the  answers  of  the  wit- 
ness J.  L.  Jackson  were  by  the  court  excluded  wrong- 
fully. The  record  does  show,  however,  that  evidence  was 
offered  to  show  that  the  plaintiff  is  a  corporation,  that  it 
made  the  contract  with  Lee  Huggans,  and  the  contract 
of  the  guarantors  attached  thereto;  that  said  contract 
and  the  guaranty  running  therewith  were  entered  into 
by  the  plaintiff  under  the  name  of  The  W.  T.  Rawleigh 
Medical  Company,  an  Illinois  corporation.  The  contract 
was  purported  to  be  signed  by  Lee  Huggans,  and  the 
guaranty  attached  thereto  by  the  defendants.  On  the  5th 
day  of  April,  1915,  the  name  of  the  plaintiff  was  legally 
changed  to  The  W.  T.  Rawleigh  Company,  but  the  place 
of  doing  business,  the  character  of  the  business  and  the 
indentity  of  the  corporation  remained  the  same.  The 
agreement  provided  that  the  sales  from  plaintiff  to  Hug- 
gans should  be  f.  o.  b.  cars  at  Freeport,  Illinois,  or,  at 
plaintiff  *s  option,  at  any  other  regular  place  of  shipment. 
Plaintiff  introduced  in  evidence  invoices  and  bills  of 
lading  for  goods  shipped  to  Lee  Huggans,  on  which  pay- 
ments were  made  and  acknowledgment  of  indebtedness 
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signed  ^*Lee  Huggans/'  Defendants  contend  that  Lee 
Huggans  never  signed  the  contract  and  never  purchased 
goods  from  plaintiff.  Sanford  E.  Huggans,  who  was 
called  as  a  witness  for  plaintiff,  testified  that  he  was  the 
father  of  Lee  Huggans ;  that  he  commenced  to  sell  plain- 
tiff's  goods  in  1913,  carrying  on  the  business  in  his  son's 
name  as  the  plaintiff  would  not  make  a  contract  w^ith  him. 
as  he  was  too  old;  that  on  all  letters  to  the  plaintiff 
rdating  to  the  goods  purchased  the  signature  was  made 
by  him,  but  he  signed  the  same  '*Lee  Huggans;'*  that 
he  received  the  goods  billed  to  Lee  Huggans  by  plain 
tiff,  sold  them,  and  remitted  such  money  as  ^as  paid 
for  them  in  the  name  of  Lee  Huggans.  He  further  tes- 
tified that  the  guarantors,  with  the  possible  exception  of 
Walter  Burt,  knew,  prior  to  signing  the  guaranty,  that 
witness  and  Lee  Huggans,  his  son,  were  conducting  the 
business.  The  court  excluded  all  questions  that  tended  to 
establish  agency,  and  all  explanations  witness  may  have 
made  to  the  guarantors.  There  was  nothing  in  the  rec- 
ord to  indicate  that  the  plaintiff  knew  that  the  father, 
and  not  the  son,  was  conducting  the  business,  and  when 
plaintiff  consigned  goods  ordered  in  the  name  of  Lee 
Huggans  f.  o.  b.  cars  at  Freeport,  Illinois,  to  Lee  Hug- 
gans, from  that  moment  Lee  Huggans  became  the  owner 
and  possessor  of  the  goods,  and  they  were  sold  and 
delivered  by  virtue  of  the  contract  with  Lee  Huggans 
and  the  guaranty  of  defendants.  It  was  not  the  duty  of 
the  plaintiff  to  ascertain  whether  Lee  Huggans  sold  the 
goods  himself  or  through  an  agent.  The  guarantors  were 
to  pay  plaintiff  for  such  goods  as  Huggans  purchased. 

We  think  the  court  erred  in  excluding  the  testimony  of 
agency  and  knowledge  of  defendants  as  to  the  arrange- 
ment between  father  and  son,  of  which  the  defendants 
had  knowledge ;  that  the  court  erred  in  rendering  judg- 
ment without  the  interposition  of  a  jury. 

For  the  reasons  here  given,  we  recommend  that  the 
third  paragraph  of  the  syllabus  in  the  case  of  Crane  Co 
V.  Specht,  39  Neb.  123,  be  overruled,  and  that  the  judg- 
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ment  of  the  district  court  be  reversed  and  the  cause  re- 
manded for  further  proceedings. 

Per  Citriam.  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  reverse' 
and  the  cause  remanded  for  further  proceedings,  and 
this  opinion  is  adopted  by  and  made  the  opinion  of  the 
court. 

Reversed. 


JosiB  Chaney,  appellant^  v.  Village  of  Rfverton, 

APPELLEE. 
Filed  Januaby  31,  1920.    No.  20702. 

1.  Municipal  Gorporatioiu:  Care  of  Streets.  Municipalities  are  by 
statute  given  control  over  the  streets  within  the  municipal  boun- 
daries, and  become  subject  to  the  correlative  duty  of  exercising  due 
care  to  keep  them  free  from  such  structural  defects  or  obstructions, 
or  such  physical  conditions  in  immediate  connection  with  them,  as 
will  impair  their  use  or  endanger  those  traveling  upon  them. 

2.  :  :  Obstructions:  Liability.  Where  a  platform  is  con- 
structed by  citizens  upon  a  principal  street  of  a  village,  for  the 
purpose  of  holding  thereon  a  public  entertainment,  and  is  so  con- 
structed as  to  be  insufficient  to  sustain  the  crowd,  and  by  reason 
thereof  falls  and  injures  a  pedestrian  upon  the  street,  held  that,  as 
the  platform  had  been  constructed  for  several  days  and  a  sufficient 
length  of  time  for  the  village  authorities  to  be  aware  of  its  location 
and  condition,  it  became  the  duty  of  the  village  authorities  to 
abate  it  as  a  nuisance,  and,  having  failed  to  do  so,  the  village  could 
be  held  liable  for  damages  for  the  injury. 

3.  :  :  :  :  Notice.  Under  a  statute,  pro- 
viding that  a  village  shall  not  be  liable  for  damages  arising  from 
"defective'*  streets,  unless,  within  30  days  after  the  occurrence  of 
the  accident,  a  notice  in  writing  be  filed  with  the  village  authorities, 
held  that  a  platform,  constructed  in  a  village  street  and  in  such 
condition  as  to  endanger  pedestrians  passing  on  the  street,  renders 
the  street  ''defective"  within  the  meaning  of  that  statute,  and'  that 
plaintift,  injured  by  reason  of  the  fall  of  the  platform,  was  required 
to  give  the  statutory  notice  as  a  condition  precedent  to  her  right 
to  sue. 
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Appeal  from  the  district  court  for  Franklin  county: 
Harry  S.  Dungan,  Judge.    Afflrmed. 

Bernard  McNeny,  for  appellant. 

George  J.  Marshall  and  George  Losey,  contra. 

Flansburg,  C. 

Action  for  damages  resulting  from  personal  injuries. 
Verdict  was  rendered  in  favor  of  the  plaintiff,  and  the 
court,  notwithstanding  the  verdict,  rendered  judgment 
in  favor  of  the  defendant.  From  this  judgment  the  plain- 
tiff appeals. 

On  or  about  July  2  or  3,  1913,  citizens  of  Riverton, 
a  village  of  some  eight  or  nine  hundred  people,  con- 
structed a  wooden  platform  upon  one  of  the  main  streets 
of  such  village  for  the  purpose  of  giving  a  Fourth  of 
July  entertainment  thereon.  The  celebration  was  held 
on  July  5,  and,  when  crowds  had  gathered  around  and 
upon  this  platform,  the  plaintiff,  who  was  passing  by, 
saw  her  small  boy  on  the  platform  and  approached  to 
take  him  away.  As  she  withdrew,  the  platform,  being 
insufficient  to  support  the  crowd,  collapsed  and  struck 
her,  causing  the  injuries  complained  of. 

Two  questions  are  presented :  Whether  the  facts  stated 
are  sufficient  to  fix  a  liability  upon  the  village ;  and,  if  so, 
whether  plaintiff's  right  to  sue  is  barred  by  her  failure 
to  give  written  notice  of  her  accident  and  claim  for  dam- 
ages as  required  by  section  5194,  Rev.  St.  1913. 

Municipalities  are  by  statute  given  control  over  the 
highways  within  their  limits,  and,  under  our  decisions, 
become  subject  to  civil  Uability  for  failure  to  perform 
the  correlative  duty  of  keeping  them  in  repair  and  free 
from  such  obstructions  and  conditions  as  impair  or  make 
dangerous  their  use.  The  liability  for  failure  to  per- 
form such  duties  arises  by  necessary  implication  from 
the  privilege  of  control  over  the  streets  granted,  and 
is  therefore  a  liability  statutory  in  its  nature.  Tewkshury 
V.  City  of  Lincoln,  84  Neb.  571 ;  Updike  v.  City  of  Omaha, 
87  Neb.  228. 
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By  section  5131,  Rev.  St.  1913,  defendant  was  given 
control  over  its  streets,  and  power  to  prevent  and  remove 
all  encroachments,  and  to  prevent  all  games,  practices 
and  amusements  upon  the  streets  likely  to  result  in  dam- 
age to  any  person  or  property.  Under  this  power  of  full 
control  conferred  for  the  public  good,  the  village  was 
required  to  exercise  due  care  in  keeping  its  streets  free 
from  such  structural  defects  or  obstructions,  or  such 
physical  conditions  in  immediate  connection  therewith, 
as  would  impair  its  use  or  endanger  those  traveling  up- 
on it.  Bemis  v.  City  of  Omaha,  81  Neb.  352;  City  of 
Richmond  v.  Smith,  101  Va.  161;  Parker  v.  Mayor  and 
Council  of  Macon,  39  Ga.  725;  Bliven  v.  City  of  Sioux 
City,  85  la.  346;  McCollum  v.  City  of  South  Omaha,  84 
Neb.  413. 

In  the  cases  just  above  cited,  the  condition  produced 
by  a  brick  wall  of  a  building,  after  a  fire,  left  standing 
next  to  the  sidewalk  and  in  danger  of  falling  on  those 
using  the  street ;  or  a  billboard  in  a  weakened  or  decayed 
condition,  standing  so  that  it  might  be  blown  into  the 
street;  or  a  platform  built  in  the  street,  such  as  the 
one  in  the  instant  case,  was,  in  each  case  where  involved, 
held  to  be  a  nuisance  in  connection  with  the  street,  and 
which  the  city  was  obliged  to  use  due  diligence  in  dis- 
covering and  removing. 

Such  a  duty  it  owes  in  its  private  or  corporate  ca- 
pacity, and  not  in  its  governmental  capacity.  Those 
cases,  therefore,  having  to  do  with  a  nuisance  created 
upon  the  street  by  the  active  use  of  it,  such  as  by  riots, 
the  shooting  of  fireworks  or  cannons,  or  by  horse  races  or 
coasting  on  the  snow,  are  to  be  distinguished,  for  in 
such  cases  the  nuisance  has  no  structural  connection  with 
the  street,  nor  with  the  surrounding  physical  conditions, 
but  is  an  unlawful  proceeding  upon  the  street  which  the 
city  is  called  upon,  in  its  governmental  capacity,  to  pre- 
vent, and  for  failure  to  do  so,  since  it  acts  in  its  govern- 
mental capacity,  it  is  not  held  liable. 
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The  platform  built  upon  the  street,  as  is  shown  in  the 
instant  case,  was  an  unlawful,  obstruction.  It  was  one  the 
village  had  no  power  to  license,  had  it  tried.  It  was  a 
nuisance  in  the  street,  and,  under  the  circumstances 
shown,  its  presence  and  character  must  necessarily  have 
been  known  to  the  village  authorities.  Nevertheless  it  was 
suffered  to  remain  in  violation  of  the  positive  duty  of 
these  village  authorities  to  remove  it. 

The  damage  occurring  to  the  plaintiff,  while  she  was 
passing  by  and  in  the  exercise  of  a  proper  and  lawful 
use  of  the  street,  as  a  street,  was  one  which  might  reason- 
ably have  been  anticipated,  and  the  platform  was  a  causo 
of  danger  in  the  street  which  the  village  should  have 
guarded  against  and  prevented. 

There  being  a  liability,  therefore,  was  it  necessary  that 
plaintiff  give  written  notice  under  section  5194,  Rev.  St. 
1913 1  By  that  section  of  the  statute  it  is  provided  that 
a  village  shall  not  be  liable  **for  damages  arising  from 
defective  streets,  alleys,  sidewalks,  public  parks  or  other 
public  places"  unless  within  thirty  days  after  the  oc- 
currence of  the  accident  a  notice  in  writing  of  the  acci- 
dent and  of  the  time  and  place  it  occurred  be  given  to  the 
village  authorities. 

Was  the  condition  created  by  the  platform,  built  and 
used  for  the  purpose  shown,  a  defect  within  the  meaning 
of  this  statute  just  referred  to! 

In  the  interpretation  of  this  statute  it  is  necessary  to 
consider  the  purpose  of  its  enactment.  By  placing  the 
control  of  the  streets  in  the  municipalities,  the  legislature 
created  obligations  from  which  a  new  class  of  liability 
for  damages  would  arise  which  were  not  recognized 
at  common  law.  The  object  of  the  statute  was  to  en- 
able city  officials  to  properly  investigate  the  nature  and 
validity  of  such  claims  at  a  time  when  knowledge  of 
the  facts  relating  to  the  accident  could  be  ascertained, 
and  such  information  preserved  for  use  by  such  officials 
as  might  be  in  charge  of  the  cities*  [iiffairs  when  the 
matter  later  came  up  or  the  case  was  tried  or  defended, 
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and  in  order  that  spurious  or  unmeritorious  claims  might 
be  avoided. 

The  reason  for  such  a  rule  would  obviously  obtain 
whether  a  liability  should  arise  from  the  failure  of  the 
city  to  repair  some  defect  in  the  paving  or  in  those 
things  which  are  a  technical  part  of  the  street,  or  whether 
from  a  failure  or  neglect  to  perform  its  broad  and  gen- 
eral duty,  to  remove  or  correct  all  such  structures  or 
obstructions  which  endanger  the  security  and  safety  of 
those  traveling  on  the  street. 

We  find  that  the  courts  have  given  a  liberal  meaning 
to  the  word  **defecf  as  used  in  such  statutes,  with  the 
evident  purpose  of  carrying  out  the  spirit  and  intent  of 
the  act.  The  following  have  been  defined  to  be  defects 
in  the  street  as  used  in  like  or  somewhat  similar  statutes : 
A  condition  where  an  awning  was  constructed  over  the 
street,  so  that,  when  snow  accumulated  upon  it,  it  fell 
into  the  street;  where  a  sign  was  constructed  in  the 
sidewalk  space  and  by  reason  of  decay  fell;  where  a 
road  scraper  was  left  in  the  street;  where  a  log  or  tree 
tops  were  left  upon  the  roadway;  where  a  rope  used 
in  moving  a  building  was  stretched  across  the  street; 
where  a  telegraph  wire  had  fallen  across  the  street; 
where  a  road  was  closed  by  a  wire;  and  where  an 
accumulation  of  ice  and  snow  was  allowed  to  remain  on 
the  street.  Hume  v.  Mayor,  74  N.  Y.  264;  Bliven  v. 
City  of  Sioux  City,  85  la.  346 ;  Whitney  v.  Toum  of  Ticon- 
deroga,  12)7  N.  Y.  40 ;  Craig  v.  Inhabitants  of  Leominster, 
200  Mass.  101;  Hayes  v.  Hyde  Park,  153  Mass.  514; 
Bills  V.  Town  of  Kaukauna,  94  Wis.  310;  Carpenter  v. 
Town  of  Rolling,  107  Wis.  559 ;  Kelsey  v.  Town  of  Glover, 
15  Vt,  708 ;  McCollum  v.  City  of  South  Om^ha,  84  Neb. 
413. 

In  the  case  of  Bemis  v.  City  of  Omaha,  81  Neb.  352, 
a  billboard  had  been  placed  on  or  near  the  sidewalk 
space  and  blew  over,  injuring  a  passerby.  A  statute  al- 
most identical  with  the  one  involved  here  required  writ- 
ten notice  in  case  of  a  claim  for  damages  arising  from 
104  NelK,— 13 
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*  defective  streets."  Though  the  question  of  the  meaning 
of  the  word  ** defective"  was  not  discussed,  the  court 
treated  the  case  as  governed  by  this  statute,  the  notice 
filed  was  found  sufficient,  and  a  recovery  was  allowed  as 
for  a  defective  street. 

We  have  carefully  examined  the  cases  cited  by  plain- 
tiflF.  In  Mc Arthur  v.  City  of  Saginaw,  58  Mich.  357,  and 
in  Keith  v.  Inhabitants  of  Easton,  84  Mass.  552,  a  vehicle 
in  one  case,  and  a  .pile  of  lumber  in  the  other,  had  been- 
placed  so  as  to  stand  within  the  platted  limits  of  the 
highway,  but  not  within  the  improved  and  traveled  por- 
tion, and  were  therefore  not  considered  obstructions  in 
the  street,  and  not  defects,  since  it  was  held  the  city 
was  given  discretion  aa  to  how  much  of  the  platted  high- 
way should  be  used  and  improved  for  a  road.  In  the 
case  of  Hixon  v.  City  of  Lowell,  13  Gray  (Mass.)  59, 
snow  and  ice  hanging  from  the  eaves  of  a  building,  abut- 
ting on  the  street,  fell  and  caused  injuries.  The  court 
said  this  was  not  a  defect  in  the  street.  However,  the 
court  in  that  case  approved  and  distinguished  a  former 
Massachusetts  case,  in  which  recovery  was  allowed,  where 
an  awning,  built  out  over  the  street,  fell  by  reason  of  an 
accumulation  of  snow  upon  it.  In  the  case  of  Hughes 
V.  City  of  Fond  du  Lac,  73  Wis.  380,  a  street  roller  was 
left  in  the  street  by  a  city  employee,  and  the  court,  in 
large  part,  reasoned  that,  though  this  was  not  a  defect 
in  the  street,  notice  was  not  necessary  in  such  a  case,  in 
any  event,  because  the  act  of  leaving  the  scraper  in  the 
street  was  an  act  of  direct  malfeasance  on  the  part  of 
an  agent  of  the  city,  of  which  the  city  was  bound  to 
take  notice.  And  in  the  case  of  Barber  v.  Roxbury,  11 
Allen  (Mass.)  318,  a  city  marshal,  searching  a  cave 
near  a  highway  for  stolen  goods,  was  removing  large 
stones  with  a  derrick,  and  allowed  a  rope  of  the  derrick, 
which  moved  up  and  down  as  the  crank  of  the  derrick 
was  turned,  to  extend  across  the  highway.  The  court  said 
this  was  not  a  defect,  but  stated,  '*  Anything  in  the  state 
or  condition  of  the  highway,  which  renders  it  unsafe  or 
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inconvenient  for  ordinary  travel,  is  a  defect  or  want  of 
repair,''  and  went  on  further  to  say  that  a  defect  would 
include  obstructions  or  obstacles,  a  stone,  or  a  log  on  the 
surface,  or  a  barrier  across  the  way. 

It  appears  to  us  that  the  platform  in  the  instant  case, 
by  reason  of  its  position,  created  a  danger  to  travelers 
on  the  highway,  and  was  such  a  condition  and  so  inter- 
fered with  the  proper  attributes  of  the  highway  as  to  be 
*  within  the  meaning  of  a  defective  street.  It  therefore 
follows  that  plaintiff,  having  failed  to  file  notice  as  re- 
quired under  the  statute,  cannot  maintain  her  action. 

For  the  reasons  given,  we  recommend  that  the  case  be 
affirmed. 

Dorset,  C,  not  participating. 

Pbb  Curiam.  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  affirmed, 
and  this  opinion  is  adopted  and  made  the  opinion  of  the 
court. 

Affirmed. 


IdaiiTN  Gwyer  Yates  et  al.,  appellees,  v.  Thomas  Hoctor 

ET  AL.,  APPELLANTS. 
Filed  February  14,  1920.    No.  20737, 

AdTerse  Possession:  Review:  Evidence.  Evidence  contained  in  the  pur- 
ported bill  of  exceptions  examined »  and  held  sufficient  to  support 
the  verdict;  held,  further,  that  no  prejudicial  error  is  shown  in  the 
record. 

Appeal  from  the    district    court  for    Sarpy    county: 
James  T.  Begley,  Judge,    Affirmed. 

C.  W.  Sears  and  Henry  J.  Beall,  for  appellants. 

Charles  W.  Holler,  contra. 

Letton,  J. 

By  this  action  plaintiffs  sought  to  recover  possession 
of  a  small  tract  of  land,  basing  their  title  upon  adverse 
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possession  by  themselves  and  by  their  grantors  for  more 
than  thirty  years.  The  defense  is  a  general  denial  and 
a  plea  of  title  derived  from  the  United  States  through 
mesne  conveyance. 

What  purports  to  be  a  bill  of  exceptions  is  attached 
to  the  record,  but  the  same  bears  no  evidence  of  ever 
having  been  allowed  by  the  trial  judge,  and  it  is  not 
certified  by  the  clerk  of  the  district  court.  It  is  of  no  legal 
force  as  evidence,  and  since  the  pleadings  support  the 
judgment,  the  case  must  be  affirmed.  However,  we  have 
examined  the  purported  bill  far  enough  to  satisfy  our- 
selves that  the  evidence,  if  it  had  been  properly  pre- 
pared, would  have  sustained  the*verdict.  The  refusal  to 
give  instruction  No.  2  requested  by  defendant,  which 
seems  to  be  the  principal  error  relied  upon,  was  not  preju- 
dicial, since,  even  if  it  is  assumed  that  the  entering  of 
the  decree  in  the  case  of  Stephens  v.  Flemy,  No.  9139 
(affirmed  without  opinion),  interrupted  the  adverse  pos- 
session of  E.  Martin  Stephens,  there  was  sufficient  evi- 
dence of  adverse  possesion  for  the  statutory  period  after 
that  time  to  sustain  the  judgment. 

Affirmed. 

Day,  J.,  not  sitting. 


Farmers  Irrigation  District,  appellee,  v.  Mary  S  Cal- 
kins ET  AL.,  APPELLANTS. 

Filed  Febbuajit  14,  1920.    No.  20829. 

1.  Eminent  Domain:  Award:  Jukisdiction.  An  appeal  to  the  dlEtrict 
court  in  condemnation  proceedings  was  ineffective  because  trken 
too  late,  but  the  parties  agreed  by  stipulation  In  that  court  that 
a  portion  of  the  right  of  way  condemned  should  be  surrendered 
and  a  new  route  taken  across  the  defendant's  land,  and  the  dam- 
ages be  ascertained  in  the  district  court.  Held,  that,  since  the 
court  had  original  Jurisdiction  of  the  subject-matter,  the  stipulation 
and  appearance  at  the  trial  conferred  jurisdiction  of  the  parties, 
and  the  Judgment  awarding  damages  was  not  void  for  want  of 
JurisdictioiL 
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2.  Appeal:  New  Tbial:  Review.  Where  the  district  court  passes  upon 
the  credibility  of  affidavits  filed  in  support  of  a  motion  for  new  trial, 
this  court  will  not  disturb  its  findings  unless  unsupported  by  the 
evidence. 

3.  Eminent  Domain:  Drains:  Damages.  The  general  rule  as  to  the 
ascertainment  of  damages  in  condemnation  proceedings  applies  to 
the  taking  of  land  for  right  of  way  by  an  irrigation  district.  Gfutt- 
chotD  V.  Washington  County,  81  Neb.  275,  distinguished. 

Appeai.  from  the  district  court  for  Morrill  county: 
Rai^h  W.  Hobaet,  Judge.  Affirmed^ 

G.  J.  Hunt,  for  appellants. 

L.  L.  Raymond,  contra. 

Letton,  J. 

In  June,  1917,  plaintiff  an  irrigation  district,  procured 
appraisers  to  be  appointed  to  condemn  a  right  of  way 
for  a  ditch  through  the  land  of  defendants.  An  ap-^ 
praisement  and  report  was  made  which  was  filed  with 
the  county  judge  on  July  12,  and  on  August  11,  an  ap- 
peal bond  was  filed  and  approved.  On  September  12  a 
transcript  of  the  proceedings  and  bond  were  filed  in  the 
district  court  for  the  purpose  of  taking  an  appeal  from 
the  award.  A  trial  was  had  in  the  district  court  and 
the  amount  of  damages  awarded  defenclants  materially 
reduced.    Defendants  appeal. 

Appellants  maintain  that  the  district  court  never  ac- 
quired jurisdiction  of  the  appeal  because  the  transcript 
was  not  filed  within  60  days  as  required  by  statute.  The 
transcript  was  not  filed  in  time,  and  if  the  parties  had 
treated  the  case  purely  as  an  appeal  probably  no  juris- 
diction would  have  attached.  But  these  facts  are  shown  by 
the  record :  After  the  appeal  had  been  docketed  in  the  dis- 
trict court,  the  parties  stipulated  and  agreed  in  that  court 
that  the  line  of  right  of  way  as  located  in  the  con- 
demnation proceedings  be  changed  so  as  to  cross  defend- 
ants '  land  upon  another  line.  By  so  doing  the  irrigation 
district  surrendered  all  claim  to  a  portion  of  the  land 
condenmed,  and  took  land  elsewhere  in  lieu  thereof,  and 
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the  owner  of  the  land  consented  to  the  taking  of  this 
land,  which  was  not  considered  by  the  appraisers  in 
.  the  condenmation  proceedings.  The  district  court  has 
original  jurisdiction  of  actions  for  damages  for  the  takiixa 
of  private  property  for  public  use.  The  trial  proceeded 
as  in  an  action  of  that  nature.  It  could  not  be  considered 
an  appeal  from  the  condemnation  proceedings,  because 
by  mutual  consent  a  new  issue  was  raised  not  presented 
to  the  appraisers,  and  which  they  had  never  passed  upon. 
When  a  court  has  jurisdiction  of  the  subject-matter,  par- 
ties may  appear  and  confer  jurisdiction  over  the  person. 
Granting  that  the  appeal  was  void,  yet  when  both  parties 
voluntarily  went  into  a  court  having  jurisdiction  over 
the  subject-matter  and  submitted  to  the  court  and  jury 
the  question  as  to  the  damages  sustained  by  defondants 
on  account  of  the  taking  of  other  property  than  that 
recovered  by  the  award  of  the  appraisers,  they  abandoned 
the  appeal  and  vested  the  court  with  full  and  complete 
jurisdiction.  Defendants  cannot  now  contend  to  the  con- 
trary. 

What  has  been  said  disposes  of  the  objections  raised 
to  the  bond  given  upon  the  appeal. 

Affidavits  were  filed  upon  the  motion  for  new  trial 
alleging  misconduct  on  the  part  of  two  members  of  the 
jury.  These  were  met  by  counter  affidavits.  The  issue 
thus  raised  was  decided  by  the  district  court  when  it 
overruled  the  motion  for  a  new  trial.  The  question  is  one 
of  veracity.  That  court  was  in  a  more  favorable  posi- 
tion to  settle  it  than  a  revie^ving  court,  and  we  find 
nothing  in  the  proof  that  requires  a  reversal  on  this  point. 

It  is  also  assigned  that  the  damages  are  inadequate. 
The  evidence  is  conflicting  oh  this  point,  and  since  we 
cannot  say  the  evidence  was  insufficient  to  support  the 
finding  arrived  at  by  the  jury,  we  are  not  justified  in 
setting  it  aside. 

The  giving  of  instruction  No.  13  is  assigned  as  error. 
No  instruction  of  that  number  is  found  in  the  record, 
but  evidently  No.  3  is  the  one  meant.    This  instruction 
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states  correctly  the  genferal  rule  for  the  measure  of  dam- 
ages in  condemnation  proceedings.  The  rule  laid  down 
in  Gutschow  v.  Washington  County,  81  Neb.  275,  is  only 
applicable  to  such  conditions  as  were  shown  in  that  case, 
viz.,  that  the  landowner  had  already  been  assessed  and 
compelled  to  pay  to  a  drainage  district  the  special  bene- 
fits his  land  had  sustained  by  reason  of  the  excavation  of 
the  drainage  ditch,  and  to  deduct  them  from  his  damages 
would  make  him  pay  twice  for  such  bene^ts. 

Affirmtd. 
Day,  J.,  not  sitting. 


Waltham  Piano  Company,  appellee,  v.  Frank  A.  Pier- 
son,  DEFENDANT:  FraNR  R.   AnDERSON,  APPELLANT. 

Filed  Febbuaby  14,  1920.    No.  20827. 

1.  PartneTship:  Managing  Pabtneb:  Powebs.  In  a  commercial  partner- 
ship the  power  of  the  managing  partner  to  pledge  the  credit  of  the 
partnership  in  transacting  firm  business  is  Implied. 

2.  :  Note:  Pbesumption.    The  law  presumes  that  a  promissory 

note  executed  in  the  name  of  a  partnership  by  one  of  the  partners 
is  the  note  of  the  partnership. 

3.  :  Pleading  and  Pboof:  Vabiance.    Evidence  that  a  defendant 

created  a  liability  by  permitting  himself  to  be  held  out  as  a  partner 
mky  be  admitted  under  an  allegation  that  he  is  liable  as  a  partner, 
and  is  not  a  fatal  variance  between  tne  pleading  and  the  proof. 

4.  Evidence:  Books  of  Account.  As  a  general  rule  partnership  books 
are  admissible  in  evidence  to  show  the  affairs  of  the  partnership 
as  affecting  the  firm  or  the  partners,  but  the  rule  does  not  nec- 
essarily permit  the  introduction  of  a  partnership  ledger  to  dis- 
prove -a  third  person's  claim  against  a  member  of  the  pqirtnership. 

5.   :  Pabtnership:  Newspapeb  Advebtisement.  After  the  proper 

foundation  has  been  laid,  a  newspaper,  containing  an  advertise- 
ment in  which  defendant,  a  subscriber,  is  represented  as  a  member 
of  a  partnership,  may  be  admitted  in  evidence  to  prove  that  he 
knowingly  permitted  himself  to  be  held  out  as  a  partner,  where 
that  fact  is  in  issue. 

Appeal  from  the  district  court  for  Kearney  county: 
William  C.  Dorset,  Judge.    Affirmed. 
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F.  L.  Carrico  and  L.  W.  Hague^  for  appellant. 

M.  D.  King,  J.  L.  McPheely  and  C.  A.  Chappell, 
contra. 

BosE^  J. 

This  is  an  action  to  recover  the  amount  due  on  an 
unpaid  promissory  note  for  $552  dated  October  2o,  1915, 
including  protest  fees.  Plaintiff  is  the  payee.  The  note 
was  signed,  *  *  Pierson  &  Anderson,  by  F.  A.  Pierson. ' '  The 
defendants  are  Frank  A.  Pierson  and  Frank  B.  Anderson, 
comprising  the  firm  of  Pierson  &  Anderson.  The  part- 
nership was  formed  for  the  purpose  of  conducting  at 
Axtell  the  general  implement  business.  The  partners 
were  brothers-in-law.  Pierson  was  the  manager,  and 
from  a  financial  standpoint  Anderson,  who  lived  on  a 
farm,  was  the  substantial  partner.  After  the  partner- 
ship had  been  in  operation  for  some  time  the  place  of 
business  was  changed  to  Minden.  There  pianos  were 
bought  and  sold  in  the  firm  name  in  the  implement  store 
of  the  partnership.  Under  a  partnership  contract  in 
writing  plaintiflF  shipped  to  the  firm  March  31,  1915,  12 
pianos  and  charged  it  therefor  $1,840.  Later,  in  settle- 
ment of  the  unpaid  purchase  price,  three  partnership 
notes  were  executed  and  delivered  by  Pierson.  Of  these 
the  only  unpaid  note  is  the  one  in  controversy.  In  the 
suit  on  the  note  Pierson  made  default.  Anderson  plead- 
ed in  his  answer  that  the  piano  business  was  the  indi- 
vidual enterprise  of  Pierson ;  that  the  firm  never  engaged 
in  buying  and  selling  pianos,  and  that  such  a  business 
was  never  within  the  scope  of  the  partnership  agree- 
ment; that  the  firm  never  made  a  contract  to  purchase 
the  pianos;  that  Pierson,  as  a  partner,  was  without  au- 
thority to  make  such  a  contract  or  to  execute .  notes  on 
behalf  of  the  firm  for  the  payment  of  the  purchase  price 
of  pianos,  and  that  in  these  respects  Pierson  acted  solely 
for  himself,  and  not  for  Anderson  or  for  the  firm,  and 
that  the  unauthorized  acts  of  Pierson  were  without  the 
knowledge  or  consent  of  Anderson,  who  never  adopted 
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or  ratified  them.  The  facts  on  which  the  defense  is  based 
were  put  in  issue  by  a  reply.  There  was  a  trial  to  a  jury. 
From  a  judgment  on  a  verdict  against  defendants  for 
$636.54,  Anderson  has  appealed. 

The  principal  assignment  of  error  is  the  insuflSciencgr 
of  the  evidence  to  sustain  the  verdict.  Under  the  in- 
structions the  jury  were  allowed  to  find  against  Anderson 
if  he  permitted  himself  to  be  held  out  as  a-  partner  of 
Pierson  in  the  piano  business  and  thus  induced  plain- 
tiff to  extend  credit  to  the  firm.  It  is  earnestly  argued 
that  there  is  no  competent  evidence  to  sustain  a  verdict 
against  Anderson  on  this  issue,  but  an  unbiased  view  of 
the  proofs  leads  to  a  different  conclusion.  For  a  con- 
siderable time  pianos  were  openly  bought  and  sold  in 
the  firm  name  where  the  implement  business  was  con- 
ducted by  the  partnership.  Piano  sales  were  extensively 
advertised  in  the  firm  name.*  Plaintiff  shipped  the  pianos 
to  the  firm  under  a  partnership  contract  to  do  so.  The 
execution  and  delivery  of  the  note  in  the  firm  name  is 
established  without  question.  In  a  commercial  partner- 
ship the  power  of  the  managing  partner  to  pledge  the 
credit  of  the  partnership  in  transacting  firm  business 
is  implied.  20  R.  C.  L.  900,  sees.  Ill,  112.  The  law  pre- 
sumes  that  a  promissory  note  executed  in  the  name  of  a 
partijership  by  one  of  the  partners  is  the  note  of  the 
partnership.  Schwanck  v.  Davis,  25  Neb.  196;  Feck  v. 
Tingley,  53  Neb.  171.  There  is  ample  evidence  in  the 
record  to  sustain  a  finding  that  Anderson,  with  knowl- 
edge that  pianos  were  bought  and  sold  in  the  firm  name 
where  the  implement  business  of  the  partnership  was 
conducted,  permitted  himself  to  be  held  out  as  a  partner 
in  the  piano  business,  and  that  plaintiff  extended  its 
credit  on  the  faith  of  this  partnership  relation.  On  this 
feature  of  plaintiff's  case  alone  the  evidence  is  sufficient 
to  sustain  the  verdict.  , 

It  is  argued,  however,  that  proof  of  Anderson's  having 
permitted  himself  to  be  held  out  as  a  partner  in  the 
piano  business  is  outside  of  the  pleadings  and  at  vari- 
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ance  with  the  petition.  This  point  does  not  seem  to  be 
well  taken.  It  must  be  conceded,  nevertheless,  that  plain- 
tiff alleges  aflSrmatively  Anderson's  partnership  in  the 
piano  business,  and  that  there  is  a  failure  to  charge  in 
specific  terms  that  Anderson  permitted  himself  to  be 
held  out  as  a  partner  therein.  In  the  action  on  the  note 
Anderson's  liability  as  a  partner  in  the  piano  business 
is  pleaded  in  the  petition.  Proof  that  this  liability  rests 
on  his  having  permitted  himself  to  be  held  out  as  such 
a  partner  is  not  a  fatal  variance.  20  R.  C.  L.  939,  sec. 
159 ;  Hartney  v.  Gosling,  10  Wyo.  346 ;  Hancock  <&  Co.  v. 
Hintrager,  60  la.  374. 

Another  assignment  of  error  challenges  the  exclusion 
of  a  partnership  ledger  offered  in  evidence  to  prove  that 
the  proceeds  of  the  sales  of  pianos  were  not  credited  to 
the  partnership.  It  is  a  general  rule  that  partnership 
books  are  admissible  to  show  the  state  of  the  partner- 
ship as  affecting  the  firm  or  the  partners.  10  R.  C.  L. 
1176,  sec  375.  It  does  not  necessarily  follow,  however, 
that  such  third  person  is  bound  by  the  partnership  books 
or  that  they  are  admissible  against  him  to  prove  that  one 
of  the  partners  was  not  liable  on  a  note  executed  by  an- 
other partner  who  was  entrusted  with  the  management 
of  a  trading  or  commercial  partnership.  In  the  present 
instance  there  was  no  error  in  excluding  the  partnership 
ledger. 

Another  argument  is  directed  to  assigned  error  in 
admitting  in  evidence  copies  of  newpapers  containing 
advertisements  of  piano  sales  by  Pierson  &  Anderson. 
The  advertisements  were  conspicuous.  The  newspapers 
were  local  publications  circulated  generally  in  the  com- 
munity where  the  partnership  business  was  conducted. 
Anderson  was  a  regular  subscriber  when  the  advertise- 
ments were  published.  The  newspapers  were  sent  to 
him  through  the  n^ails.  He  would  naturally  examine 
their  contents.  They  contained  advertisements  of  the 
piano  business  in  the  firm  name.  Under  such  circum- 
stances they  were  adndssible  as  tending  to  show  notice 
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to  Anderson  that  he  was  held  out  as  a  partner  in  the 
piano  business.  1  Wharton,  Evidence  (Sd  ed.)  sec.  675. 
The  other  assignments  have  also  been  considered  without 
finding  an  error  prejudicial  to  defendant. 

•  Affirmed. 

Letton  and  Day,  JJ.,  not  sitting. 

CoBNisH,  J.,  concurring. 

I  have  concurred  in  this  opinion.  I  do  not  understand 
it  to  hold  that,  where  the  question  of  partnership  is  in 
issue,  the  person  denying  that  the  partnership  relation 
in  fact  existed  may  not  show,  in  corroboration  of  his 
evidence  denying  the  partnership  relation,  that  no  books 
were  kept  or  accountings  had,  such  as  is  usually  the 
case  between  those  who  are  in  fact  partners. 


Fred  Bell  v.  State  op  Nebraska. 

Filed  Febbuabt  14,  1920.    No.  21260. 

1.  Oriminal  Law:  Asbaionment:  Harmless  Erbor.  In  a  prosecution 
before  a  justice  of  the  peace  for  a  misdemeanor,  the  conviction 
will  not  be  reversed  by  the  supreme  court  for  a  harmless  error  in 
failing  to  formally  arraign  defendant,  if  he  had  a  fair  trial. 

2.  :  Trial  bt  Jubt.    It  is  within  the  power  of  the  legislature 

to  enact  a  law  declaring  possession  and  transportation  of  intoxi- 
cating liquors  to  be  misdemeanors,  and  providing  that  violators 
of  the  law  may  be  tried  before  magistrates  and  police  courts  with- 
out a  Jury,  where  the  penalty  does  not  exceed  a  fine  of  |100  or  im- 
prisonment for  three  months. 

Ebror  to  the  district  court  for  Lancaster  county:  Wn.- 
UAM  M.  MoBNiNG,  JuDGE.    Afflrmed. 

George  A.  Adams  and  W.  W.  Towle,  for  plaintiff  in 
error. 

Clarence  A.  Davis,  Attorney  General,  and  J.  B.  Barnes, 
contra. 
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Rose,  J. 

In  two  counts  of  an  information  Fred  Bell,  defendant, 
was  charged  separately  with  the  offenses  of  having  in 
his  possession,  and  of  transporting,  intoxicating  liquors 
in  violation  of  law.  The  complaint  was  made  before  W. 
T.  Stevens,  a  justice  of  the  peace  of  Lancaster  county. 
On  application  of  defendant  the  case  was  transferred  to 
W.  A.  Hawes,  another  justice  of  the  peace,  before  whom 
defendant  was  convicted.  A  fine  of  $100  on  each  count 
was  imposed,  and  defendant  prosecuted  error  to  the 
district  court,  where  the  sentence  imposing  the  fines 
was  affirmed.  As  plaintiff  in  error,  defendant  presents 
for  review  the  record  of  his  conviction. 

Defendant  complains  because  he  was  not  arraigned 
before  the  trial  justice.  There  was  error  in  this  respect. 
The  charges  against  defendant  should  have  been  read  to 
him  end  he  should  have  been  asked  whether  he  was 
guilty  or  not  guilty.  The  error,  however,  does  not  require 
a  reversal  because  the  record  fails  to  show  that  he  was 
prejudiced.  In  a  prosecution  before  a  justice  of  the  peace 
for  a  misdemeanor,  the  conviction  will  not  be  reversed 
in  the  supreme  court  for  a  harmless  error  in  failing  to 
formally  arraign  defendant,  if  he  had  a  fair  trial.  Allyn 
V.  State,  21  Neb.  593. 

In  the  prindpal  assignment  of  error  it  is  asserted  that 
defendant  was  deprived  of  his  constitutional  right  to  a 
trial  by  jury.  The  issues  were  tried  by  the  justice  with- 
out a  jury  under  the  following  provisions  of  the  statute 
making  the  possession  or  transportation  of  intoxicating 
liquors  unlawful : 

"Magistrates  and  police  courts  are  hereby  vested  with 
jurisdiction  to  try  without  a  jury  all  violations  of  this 
act  and  of  all  such  ordinances  wherein  the  penalty  does 
not  exceed  a  fine  of  one  hundred  dollars  or  imprisonment 
for  a  period  of  three  months,  and  upon  the  conviction 
such  magistrates  and  police  judges  shall  impose  sen- 
tence.'^    Laws  1917,  ch.  187,  sec.  S5. 
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Did  the  legislature  thus  exceed  its  power  and  violate 
the  constitutional  provision  that  *'The  right  of  trial  by 
jury  shall  remain  inviolate?'^  Const.,  art.  I,  sec.  6.  The 
purpose  of  this  provision  was  to  preserve  the  right  of 
trial  by  jury  as  it  existed  at  common  law  and  under  the 
statutes  in  force  when  the  Constitution  was  adopted.  At 
that  time  the  misdemeanors  now  under  consideration 
were  not  recognized  by  the  common  law  or  by  any  stat- 
ute then  in  existence.  New  misdemeanors  and  modes  of 
trial  therefor  are  proper  subjects  of  legislation.  The 
better  view  seems  to  be  that  the  legislature  acted  with- 
in its  powers  in  declaring  possession  and  transportation 
of  intoxicating  liquors  to  be  misdemeanors,  and  in  provid- 
ing for  the  trial  of  violators  of  the  law  before  magis- 
trates and  police  courts  without  a  jury  where  the  penalty 
does  not  exceed  a  fine  of  $100  or  imprisonment  for  three 
months.  While  the  decisions  of  the  courts  are  not  in 
harmony  on  this  question,  the  conclusion  reached  is 
supported  by  the  soundest  reasons.  Inwood  v.  State,  42 
Ohio  St.  186 ;  Kirklcmd  v.  State,  72  Ark.  171 ;  Van  Swar- 
tow  V.  Commonwealth,  24  Pa.  St.  131 ;  Tims  v.  State,  26 
Ala.  165;  Commonwealth  v.  Andrews,  211  *Pa.  St.  110; 
Goddard  v.  State,  12  Conn.  •448;  State  v.  Kennan,  25 
Wash.  621. 

In  this  view  of  the  law  the  sentence  of  the  justice  of 
the  peace  was  properly  affirmed  by  the  district  court. 

Affiumi&d. 

Letton  and  Day,  JJ.,  not  sitting. 


Stavbos  Tsiampbas,  Administbatok,  appellant,  v.  Union 
Pacific  Railroad  Company,  appellee. 

Filed  Febbuaby  14,  1920.    No.  20670. 

1.  Kegligence:  Pbesumption.  The  general  rule,  subject  to  certain  ex- 
ceptions, is  that  the  mere  fact  that  an  accident  occurs  raises  no 
presumption  of  negligence  on  the  part  of  either  of  the  parties  to  it. 
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2.  Master  tad  Servant:  AssuMPnoN  or  Risk.  An  employee  of  a  rail* 
road  company,  walking  along  the  track  in  the  country,  assumes 
the  risk  of  accident  from  moving  trains. 

3.  :   Neoligsrcb.    A  member  of  a  gang  of  section-men  going 

for  a  pail  of  water,  on  starting  in  a  particular  direction,  was  call- 
ed back  by  the  foreman  because  he  could  not  get  through  in  the 
direction  in  which  he  had  started,  whereupon  he  went  in  the 
direction  indicated,  along  the  railroad  track,  and  was  afterwards 
struck  by  an  engine.  Held,  not  to  constitute  negligence  on  the  part 
of  the  defendant  company. 

4.  :  .  Evidence  examined,  and  held  not  to  show  neg- 
ligence upon  the  part  of  defendant  in  failing  to  exercise  care  to 
prevent  accident  after  discovery  of  decedent  in  a  place  of  danger. 

Appeal  from  the  district  court  for  Douglas  county: 
Chables  Lbslie,  Judge.    Affirmed. 

Fred  W.  Anheuser  and  Will  H.  Thompson  d  Son,  for 
appellant. 

Edson  Rich,  C.  A.  Mag  aw  and  A.  G.  Ellick,  contra. 

COBNISH,  J. 

Plaintiff's  intestate,  going  for  a  pail  of  water  for  the 
section-men  with  whom  he  was  working,  in  the  country, 
was  struck  from  the  rear  by  defendant's  engine  and 
killed.  Action  for  negligence  under  the  federal  liability 
act.  The  trial  court  instructed  a  verdict  for  defendant. 
Plaintiff  appeals. 

The  mere  fact  that  an  accident  occurs  raises  no  pre- 
sumption of  negligence  on  the  part  of  either  of  the 
parties  to  it.  In  probably  a  majority  of  the  occupations 
in  which  men  engage,  whether  in  town  or  country,  there 
is  necessarily  more  or  less  risk  of  accident.  We  can 
imagine  an  attempt  at  absolute  safety  carried  so  far 
as  to  hinder  industry  and  production  needed  for  the 
comforts  and  necessities  of  life.  The  farm  must  bo 
worked  even  though  the  colt  may  suddenly  manifest  a 
vicious  disposition.  Besides,  no  such  attempt  is  needed, 
because,  if  every  one  exercises  that  care  which  the  law 
requires,  those  accidents  which  could  be  avoided  will 
be  avoided. 


Vol.  1041  JANUARY  TEEM,  1920.  207 


Tsiampras  v.  Union  P.  R.  Co. 


Railroad  tracks  and  switchyards  are  essentially  places 
of  danger.  Tne  person  employed  on  or  about  them  ias- 
sumes  those  risks  of  danger  naturally  and  properly  in- 
cident to  the  work.  Those  in  charge  of  moving  cars 
or  engines  are  not  ordinarily  expected  to  govern  their 
movements  with  reference  to  those  so  engaged,  whose 
duty  it  is  to  look  out  for  trains,  so  as  not  to  obstruct 
their  movements.  One  walking  along  the  track,  as  in 
the  present  instance,  should  use  that  vigilance  which 
protects  him  from  approaching  trains.  If,  as  the  evi- 
dence indicates,  gusts  carying  dust  might  have  obstruc- 
ted his  vision,  and  also  the  vision  of  those  in  charge  of 
the  train,  then,  exercising  ordinary  care,  decedent  should 
have  walked  to  one  side  of  the  track  for  safety.  The 
engineer  would  be  under  no  obligation  to  slacken  the 
speed  of  the  train  until  it  would  appear  to  him,  as  a 
reasonable  man,  that  the  pedestrian  was  not  aware  of 
the  approach  of  the  train,  or  was  in  immediate  danger. 

Negligence  is  alleged  as  follows:  (1)  Failure  to  blow 
the  train  whistle  or  ring  the  bell.  (2)  Failure  to  place 
slow-up  flags  on  either  side  of  the  place  where  the 
gang  was  working.  (3)  Excessive  speed  and  failure  to 
slow  up  on  approaching  the  gang.  (4)  Ordering  the 
decedent  to  walk  down  the  track  when  the  decedent  had 
selected  a  safe  way.  (5)  Failure  of  the  gang  foreman 
to  warn  the  gang  of  the  train's  presence.  (6)  Failure  to 
stop  the  train,  after  seeing  decedent,  in  time  to  avoid 
striking  him.  We  will  comment  in  the  order  of  the 
charges. 

1.  The  evidence  shows  that  the  whistle  was  blown 
and  the  bell  rung  at  the  regular  place  for  doing  so.  It 
is  true  that  some  of  the  members  of  the  gang  swore  they 
did  not  hear  it.  They  did  not  swear  it  was  not  done. 
This  is  not  surprising.  The  train  had  passed  them  and 
gone  a  considerable  distance  before  reaching  its  regular 
place  for  blowing  the  whistle.  The  three  men  la  charge 
of  the  train  swore  positively  that  the  whistle  did  blow. 
Their  evidence  must  prevail.    Rickert  v.  Union  P.  R.  Co., 
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100  Neb.  304;  Zancmdla  v.  Omaha  &  C.  B.  Street  R.  Co., 
93  Neb.  774. 

2.  Slow-up  flags  were  not  required.  Besides,  slow- 
up  flags  for  the  gang  would  not  have  avoided  the  danger 
to  decedent,  who  was  about  three-fourths  of  a  mile  dis- 
tant. 

3.  The  speed  of  40  miles  an  hour  was  not  excessive. 

4.  Defendant  did  not  order  decedent,  as  claimed  in 
plaintiff's  brief,  to  walk  between  the  rails.  He  was  free 
to  walk  on  either  side  of  the  track.  Plaintiff  introduced 
evidence  that,  when  decedent  started  for  water,  the  fore- 
man called  him  back,  telling  him  that  he  could  not  get 
through  in  the  direction  in  which  he  had  started.  This 
would  not  constitute  neligence. 

5.  The  evidence  shows  that  the  gang  had  been  in- 
structed as  to  the  danger  of  passing  trains.  They  would 
know,  and  be  bound  to  know,  the  danger  without  specific 
instructions.  The  foreman  would  not  know  the  exact 
times  that  trains  would  pass. 

6.  The  track  in  either  direction  from  where  decedent 
was  struck  was  for  a  considerable  distance  in  a  straight 
line.  The  engineer  and  fireman  testified  that  from  the 
time  of  seeing  the  decedent  on  the  track  everything  was 
done  that  was  possible  to  stop  the  train.  The  fact  that 
he  was  not  seen  until  about  200  feet  distant  is  accounted 
for  by  occasional  gusts  containing  dust  present  upon  that 
day.  His  presence  at  the  particular  point  where  he  was 
killed  could  hardly  have  been  anticipated.  The  engineer 
and  fireman  testified  to  blowing  the  whistle  at  the  regular 
place,  when  about  1,000  feet  distant  from  the  decedent. 
Th^  fireman  in  his  testimony  became  a  little  confused  as 
to  when  he  first  saw  decedent,  but  he  testified  positively 
that  when  he  first  discovered  him  the  engineer  had  al- 
ready seen  him  and  was  applying  the  brakes  and  ringing 
the  bell.  His  testimony,  fairly  considered,  corroborates 
that  of  the  engineer.  The  distance  was  too  short  for 
stopping  the  train  in  time. 
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We  find  no  negligence  upon  the  part  of  the  trainmen 
in  failing  to  give  the  usual  warnings,  in  failing  to  discover 
the  dangerous  condition  of  decedent,  or  in  failing  to  do 
what  they  might  have  done  after  discovering  him  in  a 
place  of  danger.  The  accident  occurred  by  reason  of  de- 
cedent's failure  to  avoid  those  dangers,  which  it  was  his 
duty  to  avoid,  and  the  risk  of  which  he  assumed. 

For  cases  bearing  upon  the  questions  considered,  see 
Hoffman  v.  Chicago  d  N.  W.  R.  Co.,  91  Neb.  783 ;  Merkou- 
ras  v.  Chicago,  B.  &  Q.  R.  Co.,  101  Neb.  717 ;  Anderson  v. 
Missouri  P.  R.  Co.,  95  Neb.  358;  Aerkfetz  v.  Humphreys, 
145  U.  «.  438;  Land  v.  St.  Louis  dt  8.  P.  U.  Co.,  \)o  Kan. 
441 ;  Casey  v.  Boston  d  M.  R.  Co.,  231  Mass.  529 ;  Johnston 
V.  Delano,  100  Neb.  192;  Omaha  &  R.  V.  R.  Co.  v.  Talbot, 
48  Neb.  627;  Jacobs  v.  Southern  R.  Co.,  241  U,  S.  229; 
Glantz  V.  Chicago,  B.  &  Q.  R.  Co.,  87  Neb.  60;  Hooker  v, 
Wabash  R.  Co.,  99  Neb.  13;  Chicago,  R.  /.  S  P.  R.  Co.  v. 
Wright,  239  U.  S.  548. 

AfFIBMED. 

Day,  J.,  not  sitting. 


Frank  Diuard  v.  State  op  Nebraska. 

Filed  Febbtjaby  14,  1920.  No.  21021. 

1.  Stfttates:  Constbuction.  The  rule  ejusdem  generis^  that,  where 
particular  words  are  followed  by  general,  the  general  words  are 
restricted  in  meaning  to  objects  of  the  like  kind  with  those  speci- 
fied, is  only  an  aid  to  interpretation,  and  yields  to  the  rule  that  an 
act  should  be  so  construed  as  to  carry  out  the  object  sought  to  be 
accomplished  by  it,  so  far  as  that  object  can  be  collected  from  the 
language  employed.  * 

2.  Sunday:  Constbuction  of  Statute.  The  words,  "or  place 
of  business,"  contained  in  a  Sunday  observance  ordinance,  set  out 
in  the  opinion,  construed  to  include  moving  picture  shows. 

Error  to  the  district  court  for  Nemaha  county:  Johk 
B.  Raper,  Judge.    Affirmed. 

104  Neb.— 14 
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Lambert  &  Armstrong,  for  plaintiff  in  error. 

Clarence  A.  Datns,  Attorney  General,  George  TF. 
Ayres,  J.  B.  Barnes,  Ralph  P.  Wilson  and  Ernest  F^ 
Armstrong,  contra. 

Cornish,  J. 

Section  2  of  the  Sunday  observance  ordinance  of  the 
city  of  Auburn  provides  as  follows:  *'No  person,  firm 
or  corporation  shall  sell,  barter  or  trade,  or  offer  to  sell, 
barter  or  trade,  any  goods,  wares  and  merchandise  or 
keep  open  any  store,  shop  or  place  of  business  for  the 
purpose  of  pursuing  such  business,  on  the  first  day  of  the 
week  commonly  called  Sunday,  except  as  hereinafter  pro- 
vided." Section  3  of  the  ordinance  provides:  '*The 
.  provisions  of  section  2,  shall  not  apply  to,  nor  be  con- 
strued to  include  hotels,  boarding  houses,  restaurants, 
ice  cream  parlors,  drug  stores,  garages  or  livery  barns; 
provided,  however,  that  it  shall  be  construed  a  violation 
of  this  ordinance  for  any  business  store  or  shop  hereir 
excepted  from  the  provisions  of  section  2  to  sell,"  etc 

Are  moving  picture  shows  on  Sunday  forbidden  by  the 
ordinance?  The  defendant  (plaintiff'  in  error)  invokes 
the  rule  ejusdem  generis  that,  where  particular  words 
are  followed  by  general,  the  general  words  are  restricted 
in  meaning  to  objects  of  the  like  kind  with  those  speci- 
fied. In  other  words,  it  is  thought  that  the  words  '*  place 
of  business"  in  section  2  can  include  only  those  places 
where  goods,  wares  or  merchandise  are  sold,  bartered  or 
traded.  It  is  argued  that  moving  picture  shows,  being 
places  of  amusement,  are  not  included  in  '*such  busi- 
ness" so  particularized. 

We  cannot  agree.  The  doctrine  invoked  yields  to  the 
rule  that  an  act  should  be  so  construed  as  to  carry  out 
the  object  sought  to  be  accomplished  by  it,  so  far  as  that 
object  can  be  collected  from  the  language  employed.  The 
rule  ejusdem  generis  is  only  an  aid  to  interpretation. 
The  main  object  is  to  gather  from  the  language  used  the 
intention  of  the  lawmakers.    The  passage  under  consid- 
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eration  may  be  best  interpreted  by  reference  to  what 
follows  it.  In  section  3  hotels,  garages  and  livery  bams 
are  excepted.  Why  this  necessity,  if  the  construction 
which  defendant  would  adopt  is  correct?  They  are  not 
places  where  goods,  wares  or  merchandise  are  sold,  bar- 
tered or  traded. 

Where  the  expression  in  the  statute  is  particular,  but 
the  reason  is  general,  the  expression  should  be  deemed 
general.  Furthermore,  the  particular  words  used,  places 
where  goods,  wares  or  merchandise  may  be  sold,  barter- 
ed or  traded,  would  seem  to  be  exhaustive  of  the  class 
referred  to,  and  would  therefore,  under  the  proposed 
construction,  render  unnecessary  the  words  '*or  place  of 
business.*'  This  would  violate  the  rule  that  all  of  the 
words  used  would,  if  possible,  be  given  meaning  and  ef- 
fect. 

See  Follmer  v.  Nuckolls  County,  6  Neb.  204;  Swearin- 
gen  v.  Roberts,  12  Neb.  333;  City  of  St.  Joseph  v'.  Elliott, 
47  Mo.  App.  418;  note  to  Zucarro  v.  State,  L.  R.  A. 
1918B  (Tex.  Cr.  Rep.)  361;  2  Words  and  Phrases  (2d 
series)  228 ;  37  Cyc.  551,  552. 

We  are  of  opinion  that  a  moving  picture  show  is  a 
place  of  business  inhibited  by  the  ordinance  under  con- 
sideration. 

Affibmbd. 

Lbtton  and  D  at,  J  J.,  not  sitting. 


John  E.  Perkt,  appellant,  v.  W.  L.  Huffman  Automo- 
bile Company,  appellee. 

FiusD  Febbuabt  14,  1920.    No.  21298. 

1.  BCaster  and  Servant:  Workmen's  Compensation  Act:  Commu- 
tation. The  district  court  has  jurisdiction  to  approve  or  dis- 
approve an  agreement  to  commute  to  one  lump  sum  periodical 
payments  of  compensation  due  for  partial  permanent  disability, 
under  the  employers'  liability  act  (Rev.  St  1913,  sec.  3681,  as 
amended  by  section  16,  ch.  85,  Laws  1917). 
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2.  :  :  :   Application.     The  statute  provides  that 

the  application  "shall  contain  a  concise  statement  of  the  terms  of 
the  settlement  sought  to  be  approved,  together  with  a  brief  state- 
ment of  the  facts  concerning  the  injury,  the  nature  thereof,  the  wages 
received  by  the  injured  employee  prior  thereto,  and  the  nature 
of  the  employment."  Its  failure  to  state  the  number  of  periodical 
pasrments  to  which  applicsint  is  entitled,  or  failure  to  state  the 
degree  of  permanent  disability  upon  which  the  number  of  payments 
depends,  although  necessary  to  a  technical  statement  of  a  com- 
mutation, is  not  such  a  defect  in  the  pleading  as'  to  deprive  the 
district  court  of  Jurisdiction  to  enter  its  final  judgment  of  approval 
or  disapproval  of  the  settlement  agreed  to  between  the  parties. 

3.  :    :    CJoNSTBUcnoN.     The   employers'   liability  act  is 

construed  liberally  and  is  intended  to  avoid  formal  and  technical 
court  procedure. 

Appeal  from  the  district  court  for  Douglas  county: 
WiLus  G.  Seaks,  Judge.    Affirmed. 

Anson  H.  Bigelow,  for  appellant. 

Brome  <&  Ramsey  and  Joseph  P.  Uvick,  contra. 

Cornish,  J. 

The  trial  court,  in  a  workmen's  compensation  case, 
overruled  plaintiff's  motion  to  vacate  the  judgment  pre- 
viously entered,  approving  a  lump  sum  settlement  had 
between  the  parties.    Plaintiff  •  appeals. 

The  motion  asked  vacation  on  the  ground  that  the 
pleading  or  application  for  approval  of  the  settlement 
did  not  state  a  cause  which  gave  the  court  jurisdiction 
under  the  law  to  enter  judgment.  The  pleading,  after 
reciting  facts  which  brought  the  parties  under  the  com- 
pensation act,  and  which  showed  the  nature  and  extent 
of  the  injury,  for  which  compensation,  under  the  law,  is 
fixed  at  $12  a  week,  showed  that  the  parties  had  agreed 
upon  a  lump  sum  payment  in  the  sum  of  $500,  and  asked 
that  the  court  approve  the  settlement.  The  point  urged 
is  that  the  application  did  not  show  that  the  settlement, 
although  agreed  to,  was  a  commutation.  Neither  the  ap- 
plication nor  the  court 's  order  showed  any  agreement  or 
finding  as  to  the  number  of  weekly  payments  to  which 
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the  plaintiff  was  entitled.  It  is  insisted  that  there  must 
be  a  finding  of  the  number  of  payments  due,  in  order  to 
have  an  amount  which  can  be  commuted  under  the  stat- 
ute. 

The  statute  provides:  *^The  interested  parties  shall 
have  the  right  to  settle  all  matters  of  compensation  be- 
tween themselves  in  accordance  with  the  provisions  of 
this  article.'*  Kev.  St.  1913,  sec.  3677,  as  amended  by- 
section  12,  ch.  85,  Laws  1917.  When  the  compensation 
is  due  for  death  or  permanent  disability  (as  here)  it 
*'may  be  commuted  only  upon  the  order  or  decision  of 
the  district  court.'*  Rev.  St.  1913,  sec.  3681,  as  amended 
by  section  16,  ch.  85,  Laws  1917.  It  further  provides 
that,  **  where  commutation  is  agreed  upon,  or  ordered  by 
the  court,  the  lump  sum  to  be  paid  shall  be  fixed  at  an 
amount  which  will  equal  the  total  sum  of  the  probable 
future  payments,  capitalized  at  their  present  value  upon 
the  basis  of  interest  calculated  at  five  per  centum  per 
annum  with  annual  rests." 

The  compensation  recoverable  is  proportionate  to  the 
injury  or  loss.     The  law  fixes  the  amount  to  be  paid 

*  weekly  and  the  number  of  weeks  for  a  total  loss.  If  the 
loss  is  partial,  the  amount  to  be  paid  is  determined  by 
making  a  corresponding  decrease  in  the  number  of  weeks. 
In  other  words,  if  one-half  the  use  of  a  foot  has  been 
lost,  the  compensation  to  be  allowed  would  be  for  62 V2 
weeks,  instead  of  125  weeks,  the  time  named  in  the  law 
if  the  loss  were  total. 

It  would  seem  that,  when  parties  attempt  to  settle,  the 
main  point,  if  any,  in  dispute  must  be  the  extent  ol  the 
injury,  which  determines  the  number  of  future  payments. 
In  the  case  in  hand,  if  loss  were  total,  the  payments 
would  be  $12  a  week  for  125  weeks.  The  settlement  was 
for  the  lump  sum  of  $500.  The  question  appears  to  be 
whether  the  parties  and  the  trial  judge  must,  with  mathe- 
matical precision,  first  proportion  the  loss,  then  compute 
the  number  of  weeks,  and  then  find  the  present  worth 

/  of  the  total  amount,  or  whether  they  will  be  permitted 
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to  agree  upon  a  lump  sum  in  settlement  without  carrying 
out  the  computation  in  detail.  Of  course,  it  would  be 
only  a  problem  in  arithmetic  to  make  the  lump  sum  $500 
by  increasing  or  decreasing  the  proportion  of  loss,  and 
accordingly  the  number  of  weeks.  ' 

Although  the  use  of  the  word  *' commute'*  makes  the 
argument  at  least  plausible,  we  hardly  think  the  statute 
intends  to  impose  this  necessity  upon  the  parties.  Set- 
tlements are  usually  arrived  at  by  compromise.  The 
substance  or  meaning  of  a  commutation  will  be  in  the 
minds  of  the  parties.  The  trial  court,  in  giving  or  ^fnth- 
holding  its  approval  of  the  agreement,  should  be  satisfied 
that  no  advantage  has  been  taken  of  the  employee,  either 
in  agreeing  upon  the  extent  of  the  injury  or  the  proper 
commutation  of  the  compensation  to  which  he  is  entitled. 
The  court  has  more  to  do  than  to  see  that  the  conmiuta- 
tion  is  figured  accurately.  It  has  to  decide  whether  the 
settlement  is  a  fair  one  and  whether  it  is  for  the  best 
interests  of  the  employee  to  receive  his  compensation  in 
one  payment. 

The  statute  describes  what  the  application  shall  con- 
tain. It  requires  only  a  concise  statement  of  the  terms 
of  the  settlement.  This,  the  application  in  question  did 
contain.  The  court  acquired  jurisdiction  of  the  subject- 
matter  and  of  the  parties. 

We  have  held  that  the  purpose  of  the  statute  is  to  give 
a  speedy,  informal  and  inexpensive  hearing  and  to  avoid, 
as  far  as  possible,  the  more  technical  forms  of  court  pro- 
cedure. Stoica  V.  Swift  &  Co.,  100  Neb.  434;  Bailey  v. 
United  States  Fidelity  S  Guaranty  Co.,  99  Neb.  109. 

We  are  of  opinion  that  the  evidence  shows  that  the 
settlement  had  in  this  case  and  the  order  entered  should 
not  be  disturbed. 

Affibmed. 

Day,  J.,  not  sitting. 

The  following  opinion  on  rehearing  was  filed  October 
4, 1920.  Former  opinion  modified  and  judgment  reversed. 
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1/  Master  and  Sarvant:  Wobkmen's  Compensation  Act:  Commutation. 
In  entering  into  an  agreement  under  the  workmen's  compensation 
act  to  discharge  the  employer  from  all  liability  for  a  permanent 
disability  of  the  employee  upon  payment  of  a  lump  sum  in  lieu 
of  periodical  payments,  the  parties  are  not  at  liberty  to  make  a 
settlement  at  variance  with  statutory  terms;  and  ascertainment 
of  the  amounts  of  compensation  payable  periodically  under  the 
law  is  a  prerequisite  to  a  contract  for  commutation.  Laws  1917» 
ch.  85,  sec.  16,  amending  section  3681,  Rev.  St.  1913. 


2.  :  :  In  the  approval  of  a  commutation  of  an 

employee's  compensation  from  periodical  payments  to  a  payment 
in  gross,  the  public  has  an  interest  which  it  is  the  duty  of  the 
court  to  protect  without  regard  to  the  wishes  of  the  parties. 

3.  :  :  .  The  workmen's  compensation  act  does  not 

contemplate  the  payment  of  large  sums  of  money  to  improvident 
employees  or  dependents  who  may  lose  it  and  become  a  charge  on 
the  public,  but  as  a  general  rule  requires  employers  to  pay  injured 
employees  compensation  in  small  periodical  payments  at  short 
intervals. 

4.  :  :  .   Under  the  workmen's  compensation  act, 

in  cases  of  death  or  permanespt  disability,  commutation  or  payment 
in  a  lump  sum  by  approved  agreement  is  a  departure  from  the 
general  rule  and  should  only  be  sanctioned  upon  th£  statutory 
terms  relating  to  the  exception. 

5.  :   :  .    Under  the  workmen's  compensation  act 

the  nature  and  the  extent  of  the  injury  are  material  inquiries  upon 
an  application  for  the  approval  of  an  agreed  commutation  from 
periodical  payments  to  a  lump  sum  for  a  permanent  disability. 

6.   :  :  :   Procedure.     The  authority  to  approve  a 

commutation  from  periodical  payments  to  the  payment  of  a  gross 
sum  for  a  permanent  disability  has  been  committed  by  the  work- 
men's compensation  act  to  the  district  court,  but  the  settlement 
should  be  submitted  to  the  compensation  commissioner  for  his 
approval  before  the  district  court  is  asked  to  approve  the  com- 

•    mutation. 

Rose,  J. 

This  is  a  proceeding  under  the  workmen's  compensa- 
tion act.  Plaintiff  fell  from  a  ladder  June  20,  1918,  and 
broke  two  bones  in  his  left  ankle,  while  performing  the 
duties  of  a  carpenter  in  the  employ  of  defendant  for  $18 
a  week.  The  injury  resulted  in  *'a  permanent  partial 
loss"  of  the  use  of  a  foot  within  the  meaning  of  the  stat- 
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lite  and  plaintiff  is  entitled  to  compensation  accordingly. 
Laws  1917,  ch.  85,  sec.  7.  Defendant  paid  and  plaintiff 
received  regular  weekly  payments  of  $12  for  12  weeks, 
amounting  to  $144.  Afterward  the  parties  agreed  to 
settle  plaintiff's  entire  claim  for  the  lump  sum  of  $500. 
This  settlement  was  presented  to  the  district  court  for 
Douglas  county  and  it  was  approved  July  10,  1919.  De- 
fendant was  directed  to  pay  plaintiff  the  unpaid  balance 
of  $356  in  full  satisfaction  of  the  latter 's  claim  for  com- 
pensation and  that  sum  was  so  paid  and  accepted.  At 
the  same  term  of  court,  August  30,  1919,  plaintiff  tiled 
a  motion  to  vacate  the  settlement  on  the  grounds,  among 
others,  that  he  did  not  receive  the  full  compensation  al- 
lowed by  law,  that  the  amount  due  him  had  not  been  de- 
termined by  either  the  compensation  commissioner  or 
the  district  court,  and  that  the  commutation  as  approved 
was  unauthorized.  Upon  a  hearing  of  this  motion  on  its 
merits  it  was  overruled  October  4,  1919.  Plaintiff  ap- 
pealed. The  review  here  resulted  in  the  opinion  that  the 
district  court  did  not  err  in  overruling  plaintiff's  motion 
to  vacate  the  judgment  approving  the  settlement.  I:^erry 
V,  Huffman  Automobile  Co.,  ante,  p.  211.  A  rehearing 
was  granted  and  the  case  has  been  reargued. 

Did  the  district  court  err  in  overruling  the  motion  to 
vacate  the  settlement!  In  approving  the  agreement,  did 
the  trial  court  require  the  parties  to  comply  with  the 
statute  under  which  both  sought  relief  or  protection! 

In  entering  into  an  agreement  to  discharge  the  em- 
ployer from  all  liability  for  a  permanent  disability  of 
the  employee  upon  payment  of  a  lump  sum  in  lieu  of 
periodical  payments,  the  parties  are  not  at  liberty  to 
make  settlements  at  variance  with  statutory  terms;  and 
ascertainment  of  the  amounts  of  compensation  payable 
periodically  under  the  law  is  a  prerequisite  to  a  contract 
for  commutation.  Laws  1917,  ch.  85,  sec.  16,  amending 
section  3681,  Rev.  St.  1913, 

In  the  approval  of  a  commutation  of  an  employee's 
compensation  from  periodical  payments  to  a  payment  in 
gross,  the  public  has  an  interest  which  it  is  the  duty  of 
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the  court  to  protect  without  regard  to  the  wishes  of  the 
parties.  The  act  creates  new  remedies  and  new  liabili- 
ties. The  manner  in  which  it  operates  is  found  in  the 
legislation  itself.  Its  remedies,  if  invoked,  interfere 
more  or  less  with  the  freedom  of  contract  and  must  bo 
applied  on  the  terms  granted. 

The  workmen's  compensation  act  does  not  contemplate 
the  payment  of  large  sums  of  money  to  improvident 
employees  or  dependents  who  may  lose  it  and  become  a 
charge  on  the  public.  To  prevent  injured  employees  and 
dependents  from  squandering  or  losing  their  means  of 
support,  the  legislature,  on  grounds  of  public  policy,  has 
adopted  the  system  of  requiring  employers  to  pay  com- 
pensation for  injuries  in  small  periodical  payments  at 
short  intervals  for  a  definite  period. 

Commutation  or  payment  in  a  lump  sum  by  approved 
agreement  of  the  parties  is  a  departure  from  the  general 
rule  and  should  only  be  sanctioned  upon  compliance  with 
the  statutory  terms  relating  to  the  exception.         ' 

Facts  disclosing  compliance  with  the  provisions  gov- 
eminfif  the  exception  are  subjects  of  inquiry  on  the  hear- 
ing of  every  application  for  the  approval  of  a  lump  sum 
in  lieu  of  periodical  pajonents.  In  the  present  case  some 
of  the  facts  essential  to  a  compliance  with  the  exception 
were  not  before  the  trial  court  when  the  settlement  was 
approved.  Evidence  from  which  the  nature  and  the  ex- 
tent of  the  injury  could  be  determined  was  wanting.  The 
settlement  had  not  been  presented  to  or  approved  by  the 
compensation  commissioner.  Without  accurate  knowl- 
edge of  the  nature  and  the  extent  of  the  injury  the  com- 
pensation to  which  plaintiff  is  entitled  is  unknown,  and 
compensation  based  on  the  injury  is  a  material  factor 
in  the  approval  of  an  agreement  for  commutation.  '  *  The 
probable  future  payments,  capitalized  at  their  present 
value  upon  the  basis  of  interest  calculated  at  five  per 
centum  per  annum  with  annual  rests,"  is  the  statutory 
method  of  determining  the  lump  sum  payable  in  lieu  of 
periodical  payments.    Laws  1917,  ch,  85,  sec.  16.    There 
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is  no  other  standard  for  commutation.  Any  method  re- 
ducing the  compensation  thus  ascertained  is  unauthor- 
ized as  a  basis  for  the  approval  of  a  settlement.  The 
workmen's  compensation  act,  as  amended  in  1917,  con, 
tains  the  following  provisions: 

**The  amounts  of  cDmpensation  payable  periodically 
under  the  law,  by  agreement  of  the  parties  with  the  ap- 
proval of  the  compensation  commissioner,  may  be  com- 
muted to  one  or  more  lump  sum  payments,  except  com- 
pensation due  for  death  and  permanent  disability,  which 
may  be  commuted  only  upon  the  order  or  decision  of  the 
district  court;  provided,  that  where  commutation  is 
agreed  upon,  or  ordered  by  the  court,  the  lump  sum  to 
be  paid  shall  be  fixed  at  an  amount  which  will  equal  the 
total  sum  of  the  probable  future  payments,  capitalized 
at  their  present  value  upon  the  basis  of  interest  calcu- 
lated at  five  per  centum  per  annum  with  annual  rests." 
Laws  1917,  ch.  85,  sec.  16. 

'*A11  disputed  claims  for  compensation  or  for  benefits 
under  this  article  must  be  submitted  to  the  compensation 
commissioner.*'    Laws  1917,  ch.  85,  sec.  13. 

**  Reports  of  accidents  and  settlements  shall  be  made 
in  foiin  and  manner  as  prescribed  and  directed  by  the 
compensation  commissioner,"  Laws  1917,  ch.  85,  sec. 
20. 

The  compensation  conmiissioner  is  charged  with  the 
duty  of  executing  all  provisions  of  the  act.  Laws  1917, 
ch.  85,  sec.  27.  Ev^ery  islaim  for  benefits  may  be  presented 
to  the  compensation  commissioner  for  adjudication  and 
award.  Laws  1917,  ch.  85,  sec,  29.  A  copy  of  all  settle- 
ments must  be  filed  with  the  compensation  commissioner. 
Laws  1917,  ch.  85,  sec.  12. 

While  the  authority  to  approve  a  lump  sum  for  a  per- 
manent disability  has  been  committed  to  the  district 
court,  it  seems  to  have  been  the  intention  of  the  legisla- 
ture, as  disclosed  by  the  entire  act,  to  require  the  parties 
to  submit  their  agreement  to  the  compensation  commis- 
sioner before  asking  the  district  court  to  approve  the 
commutation. 
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In  the  commutation  of  plaintiff's  compensation,  there- 
fore, there  was  a  failure  to  comply  with  the  workpaen's 
compensation  act.  The  amounts  of  compensation  pay- 
able periodically  under  the  law  had  not  been  ascertained. 
The  settlement  had  not  been  pre^nted  to  the  compensa- 
tion commissioner  for  examination  and  approval.  The 
nature  and  the  extent  of  the  injury  had  not  been  shown. 
It  follows  that  there  was  error  in  the  overruling  of  the 
motion  to  vacate  the  judgment  approving  the  settlement. 
In  the  further  proceedings,  however,  defendant  should 
be  credited  with  the  payments  already  made.  The  former 
opinion  is  modified  to  conform  to  these  views. 

Bevebsed  and  remanded. 

Dean  and  Day,  JJ.,  not  sitting. 


William  F.  Wheeler,  appellee,  v.  Standard  Accident 

Insurance  Company,  appellant. 

Filed  Febbuaby  14,  1920.    No.  20756. 

1.  Xnsnrance:  Accident  Insubance:  Amount  of  Recoveby.  The  fact 
that  the  insured  under  an  accident  insurance  policy  occasionally 
or  incidentally  performs  acts  that  pertain  to  an  occupation  that 
is  classed  by  the  insurer  as  more  hazardous  than  the  occupation 
named  in  the  policy  does  not  have  the  effect  of  reducing  the  amount 
of  recovery  in  the  event  of  injury. 

8.   :  :  Change  op  Occupation:  Question  fob  Jubt.    The 

question  as  to  whether  the  Insured  claiming  indemnity  under  an 
accident  insurance  policy  has  changed  his  occupation  is  ordi- 
narily a  question  of  fact  to  be  determined  by  the  jury. 

S.  :  Accident:  Notice.  A  beneficiary  under  an  accident  in- 
surance policy,  in  respect  of  partial  disability,  served  notice  on 
the  insurance  company  that  he  was  partially  disabled  for  sixteen 
weeks;  that  at  the  time  of  filing  his  claim  the  partial  disability 
continued;  that  an  injured  limb  then  caused  swelling  and  pain 
when  he  attempted  to  walk.  Held,  that  the  notice  was  sufficient, 
and  that  the  company  was  liable  for  the  ten-week  period  of  partial 
disability  that  prevailed  subsequent  to  the  filing  of  the  original 
claim,  and  that  was  pleaded  in  plaintiff's  petition. 
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Appeal  from  the  district  court  for  Adams  county: 
William  C.  Dobset,  Judge.    Affirmed. 

F.  P.  Olmsteadf  for  appellant. 

Stiner  <&  Boslaugh,  contra. 

Dean,  J. 

For  personal  injuries  sustained  from  an  accident  al- 
leged to  come  within  the  terms  of  an  accident  insurance 
policy,  plaintiff  recovered  judgment  for  $1,202.18,  and 
defendant  appealed. 

Defendant  says  only  these  questions  are  to  be  deter- 
mined: **  First.  In  what  hazard  did  Mr.  Wheeler  re- 
ceive his  injury T  Second.  How  many  weeks  is  he  en- 
titled to  receive  pay  for  partial  disability  T ' ' 

Defendant  admits  liability  in  the  sum  of  $488.50,  and 
argues  that  the  verdict  is  excessive  in  all  over  that  sum, 
for  the  reason  that  plaintiff  was  injured  while  acting  as 
a  ''drover,  not  tending  cattle  in  transit,*'  an  occupation 
classed  by  the  company  as  more  hazardous  than  that 
described  in  the  policy  as  plaintiff's  occupation,  which  is 
therein  described  as  follows:  ''Money  loaner,  insur- 
ance and  general  broker— does  some  traveling.'*  The 
injury  was  sustained  while  plaintiff  was  assisting  in 
driving  a  herd  of  cattle  owned  by  him  to  a  railroad  sta- 
tion for  shipment  to  his  ranch.  In  attempting  to  mount 
his  horse,  the  animal  lunged  forward  and,  striking  him, 
caused  plaintiff  to  sustain  a  compound  fracture  of  his 
right  leg. 

Section  7  of  the  policy  provides:  "If  the  insured  is 
injured  in  any  occupation  classed  by  the  company  as 
more  hazardous  than  that  described  in  the  warranties 
hereinafter  contained  (excepting  ordinary  duties  about 
his  residence),  the  company's  liability  shall  be  for  only 
such  proportion  of  the  principal  sum  or  other  indemnity 
as  the  premium  paid  will  purchase  at  the  rate  fixed  by 
the  company  for  such  increased  hazard.*' 

Under  the  decisions  we  do  not  think  that  plaintiff's 
occupation  was  changed  at  the  time  of  the  accident  as 
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argued  by  defendant.  He  was  assisting  in  driving  his 
own  cattle  to  a  railroad  station  for  shipment  to  a  ranch 
owned  by  him.  This  was  not  a  change  of  occupation, 
but  was  merely  incidental  to  his  occupation.  The  fact^ 
that  the  insured  occasionally  or  incidentally  performs 
acts  that  pertain'  to  an  occupation  that  is  classed  by  the 
insurer  as  more  hazardous  than  the  occupation  named 
in  the  policy  does  not  have  the  effect  of  reducing  the 
amount  of  recovery  in  the  event  of  injury.  Simmons  v. 
Western  Travelers  Accident  Ass'n,  79  Neb.  20;  Gotf red- 
son  V.  German  Commercial  Accident  Co.,  218  Fed.  582, 
L.  R.  A.  1915D,  312.  Whether  a  change  in  occupation 
was  made  and  another  adopted  is  ordinarily  a  question 
of  fact  for  determination  by  the  jury.  Taylor  v.  lUmois 
Commercial  Men's  Ass'n,  84  Neb.  799,  805.  In  the  pres- 
ent case  it  was  shown  that  plaintiff  on  one  occasion  as- 
sisted in  driving  his  own  cattle  on  the  highway,  and  that 
the  injury  was  sustained  at  the  time.  To  hold  that  this 
constituted  a  change  from  his  usual  occupation  to  one 
more  hazardous  would  be  a  construction  of  the  policy 
that  would  not  be  in  harmony  with  the  weight  of  author- 
ity. Defendant  relies  on  section  3240,  Rev.  St.  1913,  but 
that  act  can  have  no  bearing  on  the  facts  before  us,  be- 
cause it  was  enacted  after  the  date  of  the  policy  in  ques- 
tion. 

,  It  is  argued  that  the  verdict,  based  as  it  is  on  33  weeks 
of  total  disability  and  26  weeks  of  partial  disability,  is 
excessive,  in  that  the  claim  as  filed  with  the  company  al- 
leged only  16  weeks  of  partial  disability,  and  that  plain- 
tiff, having  filed  no  subsequent  claim  for  the  additional 
10  weeks,  was  therefore  not  entitled  to  payment  for  the 
additional  time  as  alleged  in  his  petition.  It  may  be  noted, 
however,  that  plaintiff  in  his  original  claim  stated  that 
the  partial  disability  was  then  present  and  apparently 
continuous,  and  that  his  injured  limb  then  caused  swell- 
ing and  pain  when  he  attempted  to  walk.  That  partial 
disability  prevailed  for  10  weeks  subsequent  to  the  filing 
of  the  original  claim  suflSciently  appears,  and  we  think 
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the  company  was  sufficiently  notified  of  its  existence.  We 
do  not  think  the  court  erred  in  admitting  proof  to  sus- 
tain the  allegations  of  plaintiff's  petition  in  the  respect 
complained  of. 
Finding  no  reversible  error,  the  judgment  is 

Affirmed. 

Lettok  and  Day,  JJ.,  not  sitting. 


Anton  Tramp  v.  State  of  Nebraska. 

Filed  Febbtjabt  14,  1920.    No.  21266. 

1.  Criminal  Law:  Confession.  A  confession  Induced  by  fear  or 
promises,  and  not  voluntarily  made,  is  not  admissible  In  eyldence. 

2.  :  :  Admission:  Phejudicial  Ebbob.  Where  a  state- 
ment. In  the  nature  of  a  confession,  is  offered  In  evidence  by  the 
state  in  a  criminal  prosecution,  it  may  be  prejudicial  error  for  the 
trial  judge  to  refuse  the  request  of  defendant  to  hear  the  testimony 
of  his  witnesses  tending  to  prove  the  statement  was  procured  under 
fear  of  great  bodily  harm  by  a  mob,  before  receiving  such  state- 
ment in  evidence  and  allowing  it  to  be  read  to  the  jury. 

Error  to^  the  district  court  for  Knox  county :  Anson 
A.  Welch,  Judge.    Reversed. 

s  R.  J.  MUlard  and  F.  L.  Bollen,  for  plaintiff  in  error. 

Clarence  A.  Davis,  Attorney  General,  and  J.  B. 
Barnes,  contra. 

Aldrich,  J. 

Prosecution  for  violation  of  chapter  187,  Laws  1917. 
Complaint  was  filed  in  county  court  of  Knox  county 
charging,  among  other  things,  that  on  the  18th  of  July, 
1918,  defendant  gave  and  furnished  intoxicating  liquors 
to  another.  This  act  was  a  second  offense;  the  first  of- 
fense having  been  committed  in  Dixon  county.  There 
were  three  counts  in  the  information.  The  jury  acquitted 
defendant  on  the  second  and  third  counts,  finding  him 
guilty  only  on  the  first  count. 
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Several  assignmenfs  of  error  are  set  out  in  defendant's 
brief.  It  is  necessary  to  consider  but  two :  First,  was 
there  proper  and  suflScient  foundation  laid  for  introduc- 
tion in  evidence  of  a  written  statement  or  confession  of 
defendant  f 
^  The  court  permitted  introduction  of  the  statement  of 

*  defendant  over  his  objection  and  offer  to  prove  that  this 

statement  was  made  under  duress  while  defendant  was 
surrounded  by  an  angry  crowd  making  threats  and  talk- 
ing of  producing  a  rope,  and  while  defendant  was  in  fear 
of  great  bodily  harm.  The  admission  in  evidence  of  a 
confession  or  statement  made  under  these  circumstances 
constitutes  reversible  error. 

After  permitting  this  statement  to  go  before  the  jury, 
its  weight  and  certain  impressions  would  be  lodged  with 
the  jurors,  and  the  burden  would,  in  effect,  be  upon  de- 
'  fendant  to  show  that  the  confession  was  made  under 

threats  of  violence  and  in  the  presence  of  a  crowd  of  men 
who  were  acting  like  members  of  a  mob.    This  is  prej- 
udicial error. 
The  defendant  signed  and  acknowledged  the  statement 
'  in  the  presence  of  the  county  attorney  with  the  crowd  in 
close  proximity.    It  was  an  abuse  of  discretion  for  the 
trial  court  to  allow  the  jury  to  receive  this  evidence  with- 
out first  giving  defendant  opportunity  to  prove  under 
what  conditions  and  circumstances  the  statement   was 
obtained.    It  was  the  duty  of  the  trial  judge  to  pass  upon 
the  sufficiency  of  the  foundation.     The  only  theory  on 
which  such  a  statement  is  permissible  of  being  intro- 
•■  duced  is  where  given  voluntarily,  without  fear  of  pun- 

ishment, or  hope  of  reward,  and  free  from  violence  and 
any  possible  bodily  harm. 

The  verdict  of  the  jury  is  reversed,  and  the  cause  is 
remanded  for  further  proceedings. 

Bevebsed. 

Rose,  J.,  dissents. 


Letton  and  Day,  JJ.,  not  sitting. 


t 
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CoBNisH,  J.,  concurring. 

While  it  is  the  general  rale  that,  after' ttfc^^ate  has 
laid  a  foundation  for  the  introduction  of  a  confession, 
the  defendant,  upon  request,  will  be  permitted  to  cross- 
examine  the  witness  and  introduce  evidence  to  show  that 
the  confession  was  not  voluntary,  before  the  confession 
will  be  permitted  to  go  to  the  jury,  it  is  not  to  be  under- 
stood that  in  this  opinion  we  are  holding  that  in  all  cases 
it  would  be  prejudicial  error  for  the  trial  court  to  refuse 
to  first  permit  defendant's  evidence.  The  trial  judge 
has  a  certain  discretion  in  determining  the  order  of  the 
testimony,  which,  however,  may  be  abused. 

When  the  evidence,  touching  the  voluntary  character 
of  the  confession,  is  not  clear  but  conflicting,  then  such 
evidence,  together  with  evidence  showing  the  confession, 
should  be  submitted  to  the  jury  under  proper  instruc- 
tions to  consider  or  not  consider  it,  in  accordance  with 
the  law  given  them  bearing  upon  the  voluntary  character 
of  a  confession. 


Christian  Simonsbn,  appellant,  v.  Samuel  A.  Swenson, 

APPELLEE. 
Filed  February  14,  1920.    No.  20777. 

1.  Physicians:  Privileged  Communications.  The  information  given 
to  a  physician  by  his  patient,  though  confidential,  is  given  subject 
to  the  understanding,  conclusively  presumed  in  law,  that,  If  the 
patlent*s  disease  Is  found  to  be  of  a  dangerous  and  so  highly  con 
taglous  or  infectious  a  nature  that  It  may  be  transmitted  to  others 
unless  the  danger  of  transmission  is  disclosed  to  them,  the  phy- 
sician is  then  privileged  to  make  so  much  of  a  disclosure  to  such 
persons  as  is  reasonable  and  necessary  to  prevent  the  spread  of 
the  disease. 

2. :  :  Liability.  Where  a  physician  makes  such  a  dis- 
closure, believing  that  a  disclosure  was  necessary  to  prevent  the 
spread  of  the  disease,  and  when  the  disclosure  is  made  to  one  who. 
it  is  reasonable  to  believe,  might  otherwise  be  exposed,  and  when 
the  physician  acts  in  entire  good  faith,  with  reasonable  grounds 
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for  his  diagnosis  and  without  malice,  he  cannot  be  held  liable  in 
damages  by  his  patient,  even  though  he  is  mistaken  in  his 
diagnosis  and  has  reported  that  his  patient  was  afflicted  with  a 
disease  which  in  fact  he  did  not  have. 

Appeal  from  the  district  court  for  Burt  county :  Alex- 
ander C.  Troxjp,  Judge.    AfjUrmed. 

Franlc  V.  Lawson  and  Gray  <&  Bnnnbatcgh,  for  appel-   . 
lani 

Alvin  F.  Johnson,  contra. 

Flansburg,  C. 

Action  for  damages  for  alleged  breach  of  duty  arising 
from  confidential  relationship  between  defendant,  who 
is  a  physician,  and  plaintiff,  who  was  his  patient.  At 
the  close  of  the  testimony  the  court  directed  a  verdict  in 
favor  of  the  defendant,  and  plaintiff  appeals. 

Plaintiff,  with  other  employees  of  a  telephone  com- 
pany, was  working  at  Oakliand,  Nebraska.  He  was  a 
stranger  at  the  place,  and  was  stopping  with  these  men 
at  a  small  hotel  operated  by  a  Mrs.  Bristol.  He  became 
afflicted  with  sores  on  his  body,  and  went  to  the  defend- 
ant, a  practicing  physician  at  that  place,  who  took  the 
history  of  plaintiff's  trouble,  gave  him  a  physical  ex- 
amination, and  informed  him  that  he  believed  his  disease 
to  be  syphilis.  He  further  stated,  however,  that  it  was 
impossible  to  be  positive  without  making  certain  Wasser- 
man  tests,  for  which  he  had  no  equipment. 

Defendant  was  the  physician  of  the  Bristol  family, 
and  acted  as  their  hotel  doctor  when  one  was  needed. 
He  told  plaintiff  that  there  would  be  much  danger  of  his 
communicating  the  disease  to  others  in  the  hotel  if  he 
remained  there,  and  requested  that  he  leave  the  next 
day,  which  plaintiff  promised  to  do. 

On  the  following  day  the  defendant,  while  making  a 
professional  call  upon  Mr.  Bristol,  who  was  ill,  learned 
that  plaintiff  had  not  moved  from  the  hotel.  He  there- 
fore warned  Mrs.  Bristol  that  he  thought  plaintiff  was 
afflicted  with  a  *' contagious  disease,''  and  for  her  to  be 
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careful,  to  disinfect  his  bed  clothing,  and  to  wash  her 
hands  in  alcohol  afterwards.  Mrs.  Bristol,  acting  upon 
this  warning,  placed  all  of  plaintiff's  belongings  in  the 
hallway,  and  fumigated  his  room.  Plaintiff  was  forced 
to  leave. 

The  testimony  of  the  physicians  disclosed  that  this 
particular  disease  is  very  readily  transmitted  in  its  early 
stages,  and  could  be  carried  through  drinking  cups,  eat- 
ing utensils,  and  other  articles  handled  or  used  by  the 
diseased  person. 

After  leaving  Oakland,  plaintiff  consulted  another 
physician.  He  gave  to  this  physician  a  history,  showing 
that  he  might  have  been  exposed  a  few  weeks  before  to 
such  a  disease,  and  was  given  a  physical  examination  by 
this  doctor.  One  Wasserman  test  was  made,  which  prov. 
ed  negative.  That  test  alone,  however,  this  physiciar 
testified,  proved  nothing,  since  the  presence  or  absence 
of  such  disease  could  not  be  positively  known  without 
extended  tests.  These  had  not  been  made,  and  this  doctor 
said  that  it  was  impossible  for  him  to  say  whether  the 
plaintiff  had  or  had  not  the  disease  when  he  examined 
him.  He  went  on  further  to  say  that  the  symptoms  and 
information  upon  which  the  defendant  acted  were,  how- 
ever, reasonably  suflBcient  to  cause  the  defendant  to  be- 
lieve as  he  did. 

The  testimony  is  practically  without  conflict;  plaintiff 
having  called  the  defendant  to  testify  as  his  own  witness. 

The  plaintiff  contends  that,  having  shown  the  relation- 
ship of  physician  and  patient,  the  law  prohibits  absolute- 
ly a  disclosure  of  any  confidential  communication,  at  any 
time  or  under  any  circumstances,  and  that  a  breach  of 
this  duty  of  secrecy  on  the  part  of  the  physician  gives 
rise  to  a  cause  of  action  in  damages  in  favor  of  the  pa- 
tient. 

At  common  law  there  was  no  privilege  as  to  communi- 
cations between  physician  and  patient,  and  this  rule  still 
prevails  when  not  changed  by  statute.  Thrasher  v.  State, 
92NekllO;40Cyc.  2381. 


Vol.  104]  JANUARY  TERM,  1920.  227 


Simonsen  y.  Swenson. 


Section  7898,  Rev.  St.  1913,  provides  that  a  physician 
shall  not  be  allowed  to  disclose,  on  the  witness-stand,  any 
confidential  communication  intrusted  to  him  in  his  pro- 
fessional capacity.  The  disclosure  of  confidences  in  this 
case  was  not  by  the  defendant  as  a  sworn  witness,  and 
this'  statute,  therefore,  obviously  does  not  apply  and  has 
no  bearing  upon  this  case. 

There  is  a  further  provision  of  our  statute,  however 
(Rev.  St.  1913,  section  2721),  providing  that  no  physician 
shall  practice  medicine  without  a  license  from  the  board 
of  health,  and  that  such  a  license  may  be  revoked  when 
a  physician  is  found  guilty  of  *'unpiofessional  or  dis- 
honorable conduct.''  Among  the  acts  of  such  miscon- 
duct, defined  by  the  statute,  is  the  **  betrayal  of  a  pro- 
fessional secret  to  the  detriment  of  a  patient/' 

By  this  statute,  it  appears  to  us,  a  positive  duty  is 
imposed  upon  the  physician,  both  for  the  benefit  and  ad- 
vantage of  the  patient  as  well  as  in  the  interest  of  gen- 
eral public  policy.  The  relation  of  physician  and  patient 
is  "necessarily  a  highly  confidential  one.  It  is  often  neces- 
sary for  the  patient  to  give  information  about  himself 
which  would  be  most  embarrassing  or  harmful  to  him  if 
given  general  circulation.  This  information  the  physi- 
cian is  bound,  not  only  upon  his  own  professional  honor 
and  the  ethics  of  his  high  profession,  to  keep  secret,  but 
by  reason  of  the  aflSrmative  mandate  of  the  statute  itself. 
A  wrongful  breach  of  such  confidence,  and  a  betrayal  of 
such  trust,  would  give  rise  to  a  civil  action  for  the  dam- 
ages naturally  flowing  from  such  wrong. 

Is  such  a  rule  of  secrecy,  then,  subject  to  any  qualifica- 
tions or  exceptions! 

The  doctor's  duty  does  not  necessarily  end  with  the 
patient,  for,  on  the  other  hand,  the  malady  of  his  patient 
may  be  such  that  a  duty  may  be  owing  to  the  public  and, 
in  some  cases,  to  other  particular  individuals.  Recogni- 
tion of  that  fact  is  given  by  the  statutes  in  this  state 
which  delegate  power  to  the  state  board  of  health,  and 
to  municipalities  generally,  to  require  reports  of,  and 
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provide  rules  of  quarantine  for,  diseases  which  are  con- 
tagious and  dangerous.  An  ordinance  in  Omaha  enacted 
under  such  power,  providing  quarantine  of  communicable 
venereal  diseases,  has  been  sustained  by  our  court  in 
Brown  v.  Manning,  103  Neb.  540. 

When  a  physician,  in  response  to  a  duty  imposed  by 
statute,  makes  disclosifre  to  public  authorities  of  private 
confidences  of  his  patient,  to  the  extent  only  of  what  is 
necessary  to  a  strict  compliance  with  the  statute  on  his 
part,  and  when  his  report  is  made  in  the  manner  pre- 
scribed by  law,  he  of  course  has  committed  no  breach  of 
duty  toward  his  patient  and  has  betrayed  no  confidence, 
and  no  liability  could  result. 

Can  the  same  privilege  be  extended  to  him  in  any  in- 
stance in  the  absence  of  an  express  legal  enactment  im.- 
posing  upon  him  a  strict  duty  to  report ! 

The  statute  making  the  *' betrayal  of  a  professional 
secret ' '  misconduct  on  the  part  'of  a  physician  is  in 
derogation  of  the  common  law  and  should  be  strictly 
construed.  We  believe  the  word  ** betrayal"  is  used  to 
signify  *  a  wrongful  disclosure  of  a  professional  secret  in 
violation  of  the  trust  imposed  by  the  patient. 

No  patient  can  expect  that,  if  his  malady  is  found  to 
be  of  a  dangerously  contagious  nature,  he  can  still  re- 
quire it  to  be  kept  secret  from  those  to  whom,  if  there 
was  no  disclosure,  such  disease  would  be  transmitted. 
The  information  given  to  a  physician  by  his  patient, 
though  confidential,  must,  it  seems  to  us,  be  given  and 
received  subject  to  the  qualification  that,  if  the  patient's 
disease  is  found  to  be  of  a  dangerous  and  so  highly  con- 
tagious or  infectious  a  nature  that  it  will  necessarily  be 
transmitted  to  others  unless  the  danger  of  contagion  is 
disclosed  to  them,  then  the  physician  should,  in  that 
event,  if  no  other  means  of  protection  is  possible,  be 
privileged  to  make  so  much  of  a  disclosure  to  such  per- 
sons as  is  necessary  to  prevent  the  spread  of  the  disease. 
A  disclosure  in  such  case  would,  it  follows,  not  be  a  be- 
trayal of  the  confidence  of  the  patient,  since  the  patient 
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must  know,  when  he  imparts  the  information  or  subjects 
himself  to  the  examination,  that,  in  the  exception  stated, 
his  disease  may  be  disclosed. 

In  order  that  such  a  privilege  of  making  a  disclosure 
be  available  to  a  physician,  however,  he  must  have  had 
ordinary  skill  and  learning  of  a  physician,  and  must  have 
exercised  ordinary  diligence  and  care  in  making  his  diag- 
nosis; otherwise  he  could  be  subjected  to  an  action  for 
negligence  in  making  a  wrongful  report.  Harriott  v. 
Plimpton,  166  Mass.  585. 

In  making  such  disclosure  a  physician  must  also  be 
governed  by  the  rules  as  to  qua;lifiedly  privileged  com- 
munications in  slander  and  libel  cases.  He  must  prove 
that  a^^isclosure  was  necessary  to  prevent  spread  of  dis- 
ease, that  the  communication  was  to  one,  who,  it  was 
reasonable  to  suppose,  might  otherwise  be  exposed,  and 
4bat  be  himself  acted  in  entire  good  faith,  with  reason- 
able grounds  for  his  diagnosis  and  without  malice. 

The  plaintijff  cites  the  case  of  Smith  v,  Driscoll,  94 
Wash.  441,  and  contends  that  this  case  holds  that  any 
disclosure  by  a  physician  of  a  confidential  communication 
from  his  patient  is  actionable.  That  was  a  case  to  hold 
a  physician  liable  for  divulging  professional  secrets  in 
his  testimony  in  court,  and  when  his  statements  were 
claimed  to  be  not  relevant  nor  pertinent  to  the  issues  in- 
volved in  the  case.  The  court  held  the  petition  against 
the  physician  demurrable  under  the  law  in  that  state,  for 
the  reason  that  it  contained  no  allegations  that  the  mat- 
ter of  which  he  testified  was  irrelevant  and  not  pertinent 
to  the  issues  of  the  case.  In  a  dictum  the  court  stated: 
**  Neither  is  it  necessary  to  pursue  at  length  the  inquiry 
of  whether  a  cause  of  action  lies  in  favor  of  a  patient 
against  a  physician  for  wrongfully  divulging  confidential 
communications.  For  the  purposes  of  what  we  shall  say, 
it  will  be  assumed  that,  for  so  palpable  a  wrong,  the  law 
provides  a  remedy.'* 

The  instant  case  is  a  novel  one.  No  cases  bearing  di- 
rectly upon  the  question  have  been  cited  by  counsel,  and 
our  search  has  been  unsuccessful. 
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It  appears  to  us  that  the  facts  disclosed  by  the  record 
in  this  case  show  that  the  occasion  was  privileged,  that 
the  defendant  had  reasonable  grounds  for  his  belief,  that 
he  made  no  further  disclosure  than  was  reasonably  nec- 
essary under  the  circumstances,  and  that  he  acted  in  good 
faith  and  without  malice. 

Had  the  plaintiff  put  *ln.  issue  any  of  these  facts,  tht 
case  should  have  gone  to  the  jury,  but,  as  we  take  it,  the 
testimony  introduced  raises  no  issues  upon  those  ques- 
tions. 

For  the  reasons  given,  we  recommend  the  case  be  af- 
firmed. 

Peb  Cubiam.    For  the  reasons  stated  in  the  foregoing 

opinion,  the  judgment  of  the  district  court  is  aflBrmed 

and  this  opinion  adopted  by  and  made  the  opinion  of  the 

court 

Aftibiied. 


FiBST  National  Bank  of  Univebsity  Place,  appellee,  v. 
Geobge  M.  Gates  et  al.,  appellants. 

Filed  Febbuabt  28,  1920.    No.  20795. 

Appeal:  Supebsedeas  Bond.  The  time  within  which  to  file  a  super- 
sedeas bond  under  section  8189,  Rev.  St.  1913,  for  an  appeal  to  the 
supreme  court  in  a  law  action  begins  to  run,  not  from  the  entry 
of  the  Judgment,  but  from  the  overruling  of  the  motion  for  a  new 
trial. 

Appeal  from  the  district  court  for  Lancaster  county: 
Leonabd  a.  Flansbubg,  Judge.  Affirmed. 

Burkett,  Wilson,  Brown  &  Wilson,  for  appellants. 

Hainer,  Craft  (&  Lane,  contra. 

MOBBISSEY,  C.  J. 

The  question  before  us  is  whether,  under  section  8189, 
Kev.  St.  1913,  a  party  appealing  to  the  supreme  court 
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from  a  judgment  in  a  law  action,  in  order  to  supersede 
the  judgment,  must  file  a  supersedeas  bond  within  20 
days  after  the  entry  of  the  judgment,  or  whether  it  is 
sufficient  to  file  such  bond  within  20  days  after  the  over- 
ruling of  the  motion  for  a  new  trial. 

Section  8189,  Rev.  St.  1913,  provides  that  an  appeal 
shall  not  operate  as  a  supersedeas  in  any  case,  unless 
the  appellant  executes  a  proper  bond  '*  within  twenty 
days  next  after  the  rendition  of  such  judgment  or  decree, 
or  the  making  of  such  final  order.'*  A  judgment  or  de- 
cree in  an  equity' case  may  be  treated  as  final,  so  as  to 
give  a  right  of  appeal,  immediately  upon  its  rendition, 
but  in  a  law  action  the  character  of  finality  which  a  judg- 
ment must  possess  in  order  to  be  reviewable  in  this  co,urt 
does  not  attach  until  the  overruling  of  a  motion  for  a 
new  trial.  If  the  time  for  filing  a  supersedeas  bond  be- 
gins to  run  from  the  day  the  judgment  is  entered,  it 
might  operate  so  as  to  require  the  execution  of  this  in- 
strument while  the  motion  for  a  new  trial  was  still  pend- 
ing, while  the  judgment  was  not  yet  subject  to  review  by 
this  court,  and  while  it  was  still  uncertain  whether  an 
appeal  would  be  necessary.  Such  a  situation  was  not 
intended  by  the  legislature.  The  time  does  not  begin  to 
run  until  the  motion  for  a  new  trial  is  overruled. 

Affibmbd. 

Letton  and  Day,  JJ.,  not  sitting. 


Grace  Hanna,  appellee,  v.  Thomas  Hanna,  appellant. 

Filed  Febbuaby  28,  1920.    No.  20710.  ^ 

1.  Tiial:  Instbuctions:  Statement  of  Issues.  In  stating  issues  to 
the  jury,  it  is  error,  which  may  be  prejudicial,  for  the  trial  court 
to  include  pleas  of  which  there  is  no  proof,  or  to  adopt  the  al- 
legations of  a  petition  in  which  plaintiff  departed  from  the  rules 
of  pleading  and  inserted  evidence,  conclusions  and  arguments. 

2.  Husband  and  Wife:  Alienation:  Instbuction.  In  an  action  by  a 
wife»  for  the  alienation  of  her  husband's  affections,  it  is  error  to 
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instruct  the  jury  that  "the  wrong  of  the  one  who  sncceeds  In  with- 
drawing the  hnsband'a  affection  from  the  wife  is  almost  impossible 
of  measurement" 

Appeal  from  the  district  court  for  Dawson  county: 
Hanson  M.  Gbimes,  Judge.  Reversed. 

H.  M.  Sinclair  and  W.  A.  Stewart,  for  appellant. 

Cook  (&  Cook  and  Fred  A.  Nye,  contra. 

Rose,  J, 

Grace  Hanna,  plaintiff,  sued  Thomas  Hanna*,  defend- 
ant, to  recover  $50,000  for  alienating  the  affections  of 
her  husband,  David  W.  Hanna,  a  son  of  defendant.  From 
a  judgment  on  a  verdict  in  favor  of  plaintiff  for  $14,000, 
defendant  has  appealed. 

In  the  assigments  of  error  the  trial  court's  statement 
of  the  issues  to  the  jury  and  an  instruction  on  damages 
are  assailed  as  erroneous  and  prejudicial.  The  deter- 
mination of  these  questions  requires  a  synopsis  of  plain- 
tiff's case  and  of  the  defense  interposed. 

Plaintiff  and  David  W.  Hanna  were  married  October 
14,  1914,  and  for  several  weeks  thereafter  lived  with  de- 
fendant and  his  family  in  their  home  on  their  farm  in 
Dawson  county.  In  the  spring  of  1915  plaintiff  and  her 
husband  moved  to  the  latter 's  farm  about  a  mile  and  a 
half  away,  where  they  resided  until  they  were  separated 
September  19,  1916.  According  to  the  petition,  defend- 
ant, beginning  soon  after  the  marriage  of  plaintiff,  made 
uncomplimentary  comparisons  between  her  and  former 
sweethearts  of  her  husband ;  meddled  in  her  private  af- 
fairs ;  told  neighbors  she  was  not  adapted  to  farm  life ; 
accused  her  of  gadding  when  she  should  have  been  at 
home  at  work;  charged  her  with  neglecting  her  duties 
as  a  wife ;  applied  to  her  vulgar  and  profane  epithets ; 
threatened  to  assault  her  with  his  fists ;  advised  her  hus- 
band to  leave  her  and  thus  alienated  his  affections.  The 
petition  shows  on  its  face,  however,  that  the  affections  of 
plaintiff's  husband  were  not  alienated  from  her  before 
the  date  of  their  separation — September  19,  1916.  Eef  er- 
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ring  to  that  date  she  pleads:  ** Plaintiff  and  her  husband 
were  living  together  as  husband  and  wife  at  their  home 
on  his  land  in  Dawson  county;  that  their  demeanor 
toward  each  other  was  kind  and  affectionate,  so  that 
the  plaintiff  had  no  thought  of  any  separation  between 
them/^  Plaintiff  testified  to  many  of  the  incidents 
pleaded  in  her  petition,  and  in  giving  her  version  of  what 
occurred  on  the  date  of  their  separation,  among  other 
things,  said,  in  substance:  Defendant  drove  to  their 
home  in  the  forenoon  and  was  sitting  in  his  buggy  talking 
to  her  husband  when  she  approached  them.  Defendant 
in  anger  and  malice,  in  presence  of  her  husband,  called 
her  vulgar  names ;  addressed  her  in  violent  and  profane 
language ;  told  her  she  needed  a  horse-whipping ;  wanted 
to  know  what  she  meant  running  around  the  country 
spending  her  husband's  money;  declared  she  couldn't 
hypnotize  defendant ;  warned  her  husband  not  to  let  her 
hypnotize  him ;  called  attention  to  the  glitter  of  her  eyes ; 
told  her  husband  to  come  away  from  her,  and  threatened 
to  assault  her  with  his  fists.  Plaintiff  also  testified  that 
this  was  followed  by  her  husband  saying  to  her,  **Well, 
Grace,  I  guess  we  will  have  to  quit,"  and  by  his  leaving 
her. 

The  language  and  conduct  imputed  to  defendant  were 
denied  in  an  answer  pleading  that  his  son  David  W. 
Hanna,  soon  after  his  marriage  to  plaintiff,  became  af- 
flicted with  an  incurable  tumor  on  his  brain,  resulting  in 
total  blindness  and  requiring  attention,  care  and  nursing, 
which  plaintiff  failed  to  provide ;  that  defendant, objected 
to  her  neglect,  and  without  avail  entreated  her  to  give 
her  husband  proper  attention  and  care  in  his  illness; 
that  in  consequence  of  plaintiff's  neglect  her  husband 
voluntarily  came  to  his  father's  house  for  necessary  at- 
tention, care  aiid  nursing;  that  plaintiff's  husband  often 
complained  to  his  father  of  the  neglect  and  ill-treatnient 
of  his  wife,  of  her  absence  from  home,  of  her  lack  of 
interest  in  their  farm  Uf e,  and  of  kindred  wrongs ;  that 
on  these  matters  the  son   sought   his   father's   advice, 
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which,  in  every  instance,  based  on  the  father's  experi- 
ence ^and  judgment,  without  malice,  was  sincerely  and 
honestly  given  for  what  defendant  believed  to  be  for  the 
best  interests  of  his  son  and  plaintiff.  The  testimony  on 
behalf  of  defendant  tended  to  establish  the  defenses 
pleaded.  His  story  of  what  occurred  at  the  home  of  his 
son  September  19, 1916,  differed  from  that  of  his  daugh- 
ter-in-law. According  to  his  version,  he  called  to  notify 
his  son  that  he  had  discovered  cows  in  his  son's  cornfield 
and  to  assist  him  in  getting  them  out.  While  conversing 
with  his  son,  the  cows  at  the  time  being  in  danger  from 
eating  green  com  and  the  crop  being  damaged  by  them, 
plaintiff,  in  attire  that  attracted  the  attention  of  defend- 
ant, came  out  of  the  house  to  depart  in  an  automobile 
without  her  husband.  In  testifying,  defendant  denied  the 
misconduct  and  language  imputed  to  him  by  plaintiff  on 
this  occasion.  The  evidence  in  his  behalf  tends  to  show 
that  he  left  plaintiff  and  her  husband  alone;  that  in  an 
automobile  she  left  her  husband  a  few  minutes  later,  and 
did  not  return  for  a  week  or  ten  days,  and  that  in  the 
meantime  her  husband  voluntarily  went  to  defendant's 
home  —  a  proper  refuge  for  him  in  his  illness  under  the 
circumstances. 

In  the  sensitive  situation  indicated  by  this  outline  of 
the  pleadings  and  the  proofs,  the  trial  court  resorted  to 
the  petition  of  plaintiff  in  stating  to  the  jury  the  ques- 
tions at  issue.  Two  petitions  had  been  filed,  and  in  both 
plaintiff  had  departed  from  the  statutory  rule  requir- 
ing **a  statement  of  the  facts  constituting  the  cause  of 
action  in  ordinary  and  concise  language,"  and  had  in- 
serted evidence,  conclusions  and  arguments.  Rev.  St. 
1913,  sec.  7664.  In  the  trial  court's  attempt  to  summa- 
rize the  petition  in  an  instruction,  the  vice  in  plaintiff's 
pleading  reached  the  jury.  In  this  manner,  at  least  one 
allegation  of  which  there  was  no  proof  was  read  to  the 
jury  from  the  bench. 

The  error  in  stating  the  issues  to  the  jury  was  followed 
by  another  error  in  an  instruction  that    *'the  wrong  of 
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the  one  who  succeeds  in  withdrawing  the  husband 's  affec- 
tion from  the  wife  is  almost  impossible  of  measurement." 
The  law  is  that  only  such  compensatory  damages  as  are 
shown  by  the  evidence  to  be  the  probable,  direct  and  ap- 
proximate consequence  of  the  wrong  pleaded  are  recov- 
erable. The  tendency  of  the  instruction  was  to  exag- 
gerate in  the  minds  of  the  jury  both  the  wrong  pleaded 
and  the  resulting  damages.  For  these  errors,  which  on 
the  record  presented  are  obviously  prejudicial  to  defend- 
ant^ the  judgment  of  the  district  court  is  reversed  and 
the  cause  remanded  for  further  proceedings. 

Reveksed. 

Day,  J.,  not  sitting. 


John  Nugent  v.  State  of  Nebraska. 

Filed  Febbuabt  28,  1920.    No.  21268. 

1.  Criminal  Law:  Carbyino  Ck>NCEALED  Weapons:  Instbuction.  Section 
8833,  Rev.  St.  1913,  denounces  as  a  crime  the  act  of  one  who  "shall 
carry  a  weapon  or  weapons  concealed  on  or  about  his  person," 
etc.  The  trial  Judge  instructed  the  jury  that  the  act  must  have 
been  done  "knowingly  and  intentionally."  Held,  not  error  in  fall- 
ing to  instruct  that  criminal  or  felonious  intent  must  be  shown. 

2.  :  :  Mitigation.    One  charged  with  carrying  concealed 

weapons,  contrary  to  law,  may  prove,  in  mitigation  of  punishment, 
the  circumstances  under  which  such  weapon  was  carried. 

Ekkok  to  the*  district  court  for  Wayne  county:  Anson 
A.  Welch,  Judge.  Affirmed. 

C.  H.  Hendrickson  and  R.  J.  Millard^  for  plaintiff  in 
error. 

Clarence  A.  Davis,  Attorney  General,  John  B.  Barnes 
and  Fred  8.  Berry,  contra. 

COBNIBH,  J. 

Defendant  (plaintiff  in  error)  was  convicted  of  carry- 
ing concealed  weapons  and  sentenced  to  two  years  in  the 
penitentiary. 
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The  court  instructed  the  jury  that  the  carrying  of  con- 
cealed weapons  must  have  been  done  **  knowingly  and  in- 
tentionally/' The  defendant  requested,  arid  the  court 
refused,  an  instruction  that  it  must  have  been  done  *  *  wil- 
fully and  feloniously.*'  The  statute  reads:  ** Whoever 
shall  carry  a  weapon  or  weapons  concealed  on  or  about 
his  person,'*  etc.  Rev.  St.  1913,  sec.  8833.  The  punish- 
ment prescribed  is  a  fine  of  not  exceeding  $1,000  or  im- 
prisonment for  not  exceeding  two  years. 

The  question  of  the  intent  required  in  such  a  case  is 
a  new  one  in  this  state.  The  decisions  of  other  states 
are  divided.  Some  hold  that  criminal  intent  must  be 
shown ;  others,  that  the  intent  is  immaterial ;  that  if  one 
has  a  weapon  concealed  on  his  person  he  is  guilty,  re- 
gardless of  the  purpose  for  which  he  carried  the  weapon. 
The  main  purpose  of  the  statute  is  not  only  to  prevent 
the  carrying  of  deadly  weapons  for  use,  but  to  prevent 
the  carrying  of  them  at  all,  because  of  the  opportunity 
and  temptation  to  use  them  which  arise  from  conceal- 
ment.   8  R.  C.  L.  p.  288,  sec.  309. 

We  are  of  opinion  that  the  trial  court's  instruction  was 
right.  Of  course,  the  presumption  is  that  the  legislature 
would  hardly  ii:tend  to  punish,  as  for  a  felony,  an  act 
which  was  innocent  of  criminal  intent.  This  is  indicated 
by  the  punishment  prescribed.  The  circumstances  under 
which  a  concealed  weapon  is  carried  should  be  permitted 
in  evidence,  so  that,  if  a  case  should  arise  where  there 
is  an  absence  of  criminal  intent,  the  punishment  may  be 
mitigated  accordingly. 

It  is  urged  that  the  sentence  in  this  case  was  excessive. 
This  view  is  not  sustained  by  evidence  suflSciently  con- 
vincing to  incline  us  to  disturb  the  judgment  of  the  trial 
court.  Apparently  the  defendant  was  somewhat  defiant 
of  the  law  and  the  authorities,  and  carried  the  revolver 
under  circumstances  such  as  sometimes  result  in  shoot- 
ing affrays  and  death. 

Affibmed. 

Letton  and  Day,  J  J.,  not  sitting. 
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Kathbryn  Laxjghlin  et  al.,  appellees,  v.  Edith  L.  Gabdi- 

keb  et  al.,  appellants. 

Filed  Febbuaby  28,  1920.    No.  20633. 

1.  Homaotaad:  Covveyavck.  Where  a  wife  with  knowledge  of  the 
material  facts,  and  in  the  absence  of  fraud,  Toluntarily  Joins  her 
husband  in  the  conveyance  of  a  homestead,  she  is  thereafter  estop- 
ped from  asserting  any  right,  title  or  interest  therein. 

2.  :  :  Lien.    When  real  estate  is  conveyed  to  a  wife,  or 

to  another  in  trust  for  her,  in  exchange  for  a  deed  to  a  homestead 
in  which  the  wife  Joins,  it  is  not  error  for  the  district  court  to 
render  a  judgment  holding  the  real  estate  so  conveyed  to  the  wife 
as  security  for  a  Judgment  lien  against  such  homestead  that  was 
fraudulently  concealed  from  the  vendees  by  the  vendors  at  the  time 
of  the  exchange  of  the  properties. 

3.  Mortgages:  NoncB.  Where  a  grantor  remains  in  possession  of  real 
estate  after  execution  of  the  deed  therefor,  one  who  loans 
money  on  such  real  estate  and  takes  a  mortgage  lien  as  security 
is  charged  with  notice  of  the  right,  title  or  interest  of  such  oc- 
cupant in  the  property.    Smith  v,  Myers,  56  Neb.  503. 

Appeal  from  the  district  court  for  Buffalo  county: 
Bbxjno  0.  Hostetleb,  Judge.    Affirmed. 

H.  3f.  Sinclair  and  Courtright,  Sidner  <&  Lee,  for 
appellants. 

John  A.  Miller,  Warren  Pratt  and  "N.  P.  McDonald, 
contra. 

Dean,  J. 

Katheryn  and  Margaret  Laughlin  are  sisters.  They 
began  this  action  against  William  J.  and  Edith  L.  Gardi- 
ner, his  wife,  Violet  E.  Gardiner,  a  daughter,  and  Charles 
K.  Davies  to  have  certain  land,  conveyed  to  them  by  Gar- 
diner and  wife  in  a  sale  and  exchange  of  real  estate,  re- 
leased from  a  judgment  lien  in  favor  of  Davies,  but  own- 
ed by  the  Exchange  Bank  of  Gibbon,  and  to  have  the 
amount  of  such  judgment  lien  paid  by  William  J.  Gar- 
diner, or,  if  he  fails  to  pay,  that  it  be  paid  from  the  pro- 
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ceeds  of  the  sale  of  certain  real  estate  obtained  from 
plaintiffs  by  Gardiner  and  wife  in  the  exchange  of  prop- 
erty. The  defendant  Nebraska  State  Building  &  Loan 
Association  held  a  first  mortgage  lien,  executed  by  Violet 
E.  Gardiner,  on  real  estate  lately  owned  by  plaintiffs, 
and  now  in  their  possession,  which  mortgage  lien  plain- 
tiffs allege  is  subject  and  inferior -to  their  rights  in  the 
mortgaged  property.  The  decree  protecting,  as  it  does, 
the  interests  of  Davies  and  the  Exchange  Bank  of  Gib- 
bon, they,  as  well  as  plaintiffs,  ask  for  aflBrmance  of  the 
judgment.  Plaintiffs  prevailed,  and  defendant  Edith  L. 
Gardiner,  claiming  a  homestead  interest  in  the  land  con- 
veyed to  plaintiffs,  and  the  defendant  loan  association, 
claiming  a  first  mortgage  lien  on  the  property  conveyed 
to  Violet  E.  Gardiner,  separately  appealed. 

On  and  before  February  22,  1917,  defendant  William 
J.  Gardiner  owned  an  80-acre  farm  in  Buffalo  county. 
On  that  date  he  contracted  in  writing  with  plaintiffs  for 
a  sale  and  exchange  of  real  estate,  wherein  he  agreed  to 
convey  to  them  his  farm  by  warranty  deed,  free  of  in- 
cumbrance, except  a  $2,800  mortgage.  The  contract  also 
provided  that  plaintiffs  should  give  $8,009  for  the  farm 
in  manner  following,  namely,  $2,200  in  cash,  a  house  and 
lot  in  Kearney,  valued  at  $3,000,  and  assume  payment  of 
the  $2,800  mortgage.  To  fulfil  their  part  of  the  agree- 
ment, plaintiffs,  as  soon  as  the  contract  was  executed, 
borrowed  $5,000,  giving  a  mortgage  on  the  80  acres  as  se- 
curity, and  used  the  money  to  pay  the  $2,890  mortgage 
and  a  $1,200  mortgage  on  the  eighty  that  was  not  re- 
ferred to  in  the  contract.  The  remainder  of  the  $5,000 
was  paid  to  Gardiner.  Plaintiffs  then  conveyed  by  deed 
of  warranty  to  the  defendant  Violet  E.  Gardiner,  at  the 
request  of  Mrs.  Gardiner  and  her  husband,  the  house  and 
lot  referred  to  in  the  contract.  This  completed  the  pay- 
ment of  the  purchase  price  of  the  farm.  Thereupon  Gar- 
diner and  wife  delivered  to  plaintiffs  on  April  28,  1917, 
a  deed  conveying  the  80-acre  tract  to  plaintiffs  jointly. 
The  deed  to  the  farm  was  signed  and  acknowledged  by 
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Gardiner  and  wife  on  April  2,  1917.  On  delivery  of  this 
deed  to  plaintiffs,  they  entered  into,  and  have  ever  since 
remained  in,  possession  of  the  farm.  A  few  days  after 
taking  possession  of  the  farm  Katheryn  Laughlin  was 
informed  by  Davies  that  he  owned  a  judgment  lien  a- 
gainst  the  80-acre  tract  approximating  $1,5.50  that  was 
obtained  in  a  suit  against  William  J.  Gardiner.  This 
was  the  first  intimation  that  plaintiffs,  or  either  of  them, 
ever  had  of  the  existence  of  the  Davies  lien. 

Respecting  the  Davies  judgment  lien,  counsel  for  Mrs. 
Gardiner  makes  this  statement  in  his  brief  that  seems 
fairly  to  reflect  the  facts :  **  It  appears  from  the  petition 
in  that  case  that  Davies  signed  a  note  (for  $1,550)  as 
surety  for  William  J.  Gardiner  as  part  of  the  purchase 
price  of  a  butcher's  shop  in  Gibbon,  and  Gardiner  had 
agreed  to  give  Davies  a  mortgage  on  the  land  in  question 
to  indemnify  him  therefor,  and  the  suit  was  for  specific 
performance  of  that  contract.  Into  that  action  was  in- 
jected a  claim  by  Davies  for  $80  as  conamission  for  mak- 
ing the  trade.  And  also  a  claim  of  Halloway  &  Ross  for 
$260.50  on  a  note  given  by  Gardiner  in  the  deal.  This 
mongrel  lawsuit  was  tried  to  the  court  and  resulted  in 
a  decree  for  specific  performance  and  in  two  money 
judgments  at  law ;  one  in  favor  of  Davies  for  $51.50,  the 
other  in  favor  of  Halloway  &  Ross  for  $269.58.  The 
costs  of  the  action  in  the  amount  of  $100.55  were  taxed 
against  Gardiner.  The  law  judgments  were  entered  on 
the  judgment  docket  and  properly  indexed.  The  equity 
decree  was  not  entered  on  the  judgment  dockejt,  nor  was 
a  copy  of  this  decree  filed  in  the  oflSce  of  the  register  of 
deeds.  An  execution  was  issued  on  the  law  judgments, 
which  was  paid  and  so  noted  on  the  record.  The  decree 
*  •  •  contains  the  usual  provision  that,  in  the  event 
that  the  mortgage  is  not  executed  and  delivered  within  a 
time  certain,  the  decree  (shall)  stand  in  its  stead.  There 
was  no  mortgage  executed.  So  it  is  the  decree  or  noth- 
ing. The  important  point  in  so  far  as  these  proceedings 
affect  the  present  controversy  is  the  wife,  appellant 
Edith  L.  Gardiner,  was  not  a  party  to  that  axjtion/' 
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As  stated  by  counsel,  Mrs.  Gardiner  was  not  a  party, 
but  she  was  present  at  the  trial,  was  a  witness  in  the 
Davies  case,  and  had  knowledge  of  the  Davies  lien.  It 
appears  too,  that  a  lis  pendens  was  filed  in  the  recorder 's 
oflSce  when  the  Davies  suit  was  begun. 

It  does  not  clearly  appear  that  the  80-acre  tract  was 
a  homestead  when  the  Davies  judgment  was  obtained. 
But  it  partook  of  the  homestead  character  when  the  ex- 
change contract  was  signed  by  plaintiffs  and  William  J. 
Gardiner.  It  is  argued  that  because  Mrs.  Gardiner  did 
not  join  her  husband  in  signing  the  exchange  contract  it 
is  therefore  void  because  the  land  is  a  homestead.  Sec- 
tion 3079,  Rev.  St.  1913,  is  cited  by  Mrs.  Gardiner's  coun- 
sel. The  act  provides:  **The  homestead  of  a  married 
person  cannot  ,be  conveyed  or  incumbered  unless  the  in- 
strument by  which  it  is  conveyed  or  incumbered  is  exe- 
cuted and  acknowledged  by  both  husband  and  wife.'* 
Mrs.  Gardiner,  having  joined  her  husband  in  the  execu- 
tion and  acknowledgment  of  the  deed,  came  within  the 
meaning  of  the  act. 

These  material  facts,  among  others,  plainly  appear. 
Mrs.  Gardiner  on  direct  examination  testified  that  the 
terms  of  the  proposed  exchange  of  the  properties  were 
talked  over  between  herself  and  husband,  and  that  it  was 
agreed  between  them  that  the  Laughlin  town  property 
was  to  be  conveyed  to  her  if  she  would  join  in  the  deed 
to  the  farm.  It  is  not  contended,  nor  even  suggested, 
that  plaintiffs  knew  about  this  agreement  between  Gardi- 
ner and  his  wife.  Mrs.  Gardiner  testified  that  in  the 
Laughlin  deed  to  the  town  property,  by  her  own  direc- 
tion, her  daughter  Violet  was  named  as  grantee  so  that, 
as  she  expressed  it,  Violet  might  take  care  of  it  for  her. 
Neither  fraud  nor  deception  appears  to  have  been  em- 
ployed to  induce  Mrs.  Gardiner  to  join  in  the  conveyance. 
We  conclude  that  a  valid  exchange  of  the  respective 
properties  was  consummated  by  the  parties  and  that 
both  Gardiner  and  his  wife,  by  their  deed  of  conveyance, 
parted  with  all  their  right,  title  and  interest  in  the  80- 
acre  tract. 
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Counsel  for  Mrs.  Gardiner  insists  that  the  town  prop- 
erty cannot  be  lawfully  charged  with  the  Davies  lien,  as 
decreed  by  the  district  court,  because  it  is  solely  her  hus- 
band's debt  and  because  the  town  property  does  not  be- 
long to  him  but  is  her  property.  We  do  not  think  the 
argument  is  tenable.  Mrs.  Gardiner,  with  full  knowledge 
of  the  material  facts,  .joined  her  husband  in  the  execu- 
tion and  acknowledgment  of  the  warranty  deed  that  con- 
veyed title  to  the  farm  to  the  Laughlins,  and  as  consid- 
eration therefor  the  title  to  the  town  property  was  to  be 
conveyed  to  her,  but  instead,  and  by  her  own  express  re- 
quest, the  record  title  was  not  placed  in  her  name  but 
in  the  name  of  her  daughter  Violet,  apparently  in  trust 
for  her.  Except  that  she  held  the  town  property  for  her 
mother,  Violet  had  no  interest  in  it  whatever. 

Any  defect  in  the  title  to  the  farm  must  of  course  be 
made  good  by  the  grantors  to  the  grantees,  and  in  view 
of  the  consideration,  namely,  the  town  property,  that 
Mrs.  Gardiner  as  a  grantor  received  for  joining  in  the 
deed,  such  property  is  therefore  fairly  chargeable  with 
the  Davies  lien  to  such  extent  as  may  be  necessary  to  pay 
it  off  and  release  the  farm  therefrom  in  the  absence  of 
payment  by  her  husband. 

It  is  argued  that  Mrs.  Gardiner  still  owns  a  marital 
interest  in  the  80  acres  of  farm  land.  But  when  she 
joined  her  husband  in  the  deed  this  interest  was  of 
course  extinguished. 

Defendant  Mrs.  Gardiner  argues  that  plaintiffs'  rem- 
edy is  a  rescission  of  the  contract.  On  this  point  the 
court  made  the  following  findings  that  are  amply  sustain- 
ed by  the  record,  namely :  *  *  That  plaintiffs  are  entitled 
to  keep  and  retain  possession  of  said  lot  until  the  lien  of 
the  decree  in  favor  of  Charles  K.  Davies  is  satisfied  and 
discharged,  that  the  consideration  paid  by  the  plaintiffs 
to  the  defendants  for  said  land  has  been  paid  out  and 
expended  by  them ;  that  the  mortgages  on  the  land  which 
were  executed  thereon  by  said  Gardiner  and  wife  have 
been  paid  and  satisfied,  and  another  mortgage  has  been 
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placea  thereon  by  the  plaintiffs  without  their  knowledge 
of  thti  Davies  lien,  and  the  house  and  lot  has  been  in- 
cumbered with  a  mortgage  for  $1,500  to  the  Nebraska 
State  iJuilding  &  Loan  Association,  and  the  money  re- 
ceived therefor  has  been  expended  by  them,  so  that  said 
mortgage  cannot  be  satisfied  by  the  Gardiners ;  that  said 
William  J.  Gardiner  is  insolvent  and  Edith  L.  Gardiner 
has  no  property  except  her  interest  in  said  lot;  that  the 
situation  of  the  parties  has  so  changed  that  rescission  of 
said  sale  is  impossible;  the  parties  cannot  be  placed  in 
statu  quo,  and  actual  rescission  is  not  necessary  to  do 
complete  justice  between  the  parties;  that  the  plaintiffs 
have  a  lien  on  said  lot  to  the  amount  and  extent  of  the 
said  lien  in  favor  of  Charles  K.  Da  vies  on  said  land,  and 
are  entitled  to  a  foreclosure  thereof  to  satisfy  the  said 
Davies  lien  on  the  land/* 

The  defendant  loan  company  appears  in  the  record  as 
claimant  of  a  first  mortgage  lien  on  the  town  property 
and  contends  that  its  lien  is  prior  and  superior  to  the 
Davies  Hen.  It  argues  that  the  district  court  erred  in 
holding  to  the  contrary.  It  seems  that  on  the  same  day 
that  the  Gardiners  obtained  the  deed  to  the  town  proper- 
ty the  company  loaned  to  them  $1,500  for  which  Violet 
Gardiner  executed  a  note  secured  by  a  first  mortgage. 
The  loan  was  made  in  reliance  on  the  Laughlin  deed.  But 
at  the  time  that  the  mortgage  was  executed  and  the 
money  was  paid  over  to  Violet  Gardiner  by  the  loan 
company,  the  Laughlins  had  not  yet  relinquished  pos- 
session of  the  town  property,  and,  to  protect  their  in- 
terest, they  were  still  in  possession  when  this  suit  was 
tried. 

On  this  feature  of  the  case  the  court  properly  found : 
**That  if  the  defendant  William  J.  Gardiner  shall  fail 
for  twenty  days  from  the  entry  of  this  decree  to  pay  to 
the  Exchange  Bank  of  Gibbon,  Nebraska  (owner  of  the 
Davies  claim),  the  sum  of  $1,271.10  with  interest  thereon 
at  7  per  cent,  from  this  date,  and  procure  a  satisfaction 
of  the  decree  and  the  lis  pendens  filed  in  the  case  of 
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Charles  K.  Davies  v.  William  J.  Gardiner  in  the  district 
court  of  Buffalo  County,  Nebraska,  together  with  the 
costs  of  this  action,  the  interest  of  the  defendants  in  lot 
3  in  block  16  of  Ashland  addition  to  Kearney,  Nebraska, 
be  and  the  same  hereby  is  foreclosed,  and  said  premises 
are  ordered  to  be  sold  as  upon  execution  and  the  proceeds 
of  said  sale  shall  be  applied  to  the  payment  of  the 
amount  due  to  the  Exchange  Bank  of  Gibbon,  Nebraska, 
or  to  the  plaintiffs  to  reimburse  them  if  they  shall  pay 
the  same;  the  costs  of  this  action  and  the  remainder,  if 
any,  shall  be  paid  to  the  Nebraska  State  Building  &  Loan 
Association  to  the  extent  of  the  amount  due  on  its  mort- 
gage on  said  premises,  and  any  surplus  remaining  shall 
be  paid  to  the  defendant  Edith  L.  Gardiner.'' 

The  loan  company  now  argues  that  the  retention  of 
possession  by  the  Laughlins,  of  less  than  a  day's  dura- 
tion, was  not  sufficient  to  notify  it  of  any  right,  title  or 
interest  that  they  might  have  in  the  property  recently 
conveyed.  It  contends  that  a  vendor  who  has  delivered 
his  deed  should  thereafter  be  estopped  from  asserting  an 
interest  contrary  to  the  terms  of  the  conveyance,  even 
though  such  vendor  is  yet  in  actual  possession  of  the 
property  conveyed. 

Authorities  from  other  jurisdictions  are  cited  that 
seem  to  support  its  contention,  but  they  do  not  appeal 
to  us,  in  view  of  the  fact  that  this  jurisdiction  for  more 
than  30  years  has  been  committed  to  the  rule  that  a  per- 
son who  deals  with  the  vendee  of  real  estate  is  bound  to 
take  notice  of  any  rights  that  the  vendor  in  possession 
may  have,  even  though  such  possession  may  continue 
after  the  execution  and  delivery  of  the  deed.  Smith  v. 
Myers,  56  Neb.  503;  Hansen  v.  Berthelsen,  19  Neb.  433. 
The  rule  is  reasonable,  and  it  does  not  appear  to  us  that 
another  should  be  substituted.  It  is  plain  in  its  require  • 
ment  and  is  easily  understood.  Whether  a  vendor  has 
relinquished  possession  and  his  vendee  has  acquired  pos- 
session is  a  question  that  is  not  ordinarily  difficult  to  de- 
tcrmin'e.    In  the  absence  of  fraud  or  of  waiver,  and  in 
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view  of  our  former  decisions,  we  do  not  think  that  an 
arbitrary  time  limit  should  be  fixed  by  the  court  in  which 
a  vendor,  who  is  yet  in  actual  possession  of  real  estate 
conveyed  by  him,  may  be  held  to  have  relinquished  pos- 
session. Such  possession  remains  a  question  of  fact. 
On  this  point  we  adhere  to  the  rule  announced  in  the 
Smith  and  Hansen  cases  cited  herein. 
The  judgment  of  the  district  court  is 

Affirmed. 

Letton,  J.,  not  sitting. 

.  CoBNisH,  J.,  dissenting. 

I  had  always  supposed  the  law  to  be  that  when,  in  a 
trade  of  this  sort,  one  of  the  parties  discovers  fraud  or 
misrepresentation,  he  has  at  his  election  either  of  two 
remedies :  He  can  disaffirm  the  contract  and  ask  a  rescis- 
sion, or  he  may  stand  upon  the  contract  and  ask  damages 
for  the  fraud  or  misrepresentation:  Either  of  these  rem- 
edies is  supposed  to  be  adequate,  and  they  are  incon- 
sistent. 

My  associates  agree  with  this  rule  as  a  general  state- 
ment of  the  law,  but  insist  that  the  rule  laid  down  is  not 
a  violation  of  it.  I  hope  it  is  not,  because  I  think  the 
rule  is  founded  upon  broad  principles  of  justice.  To  hold 
that  the  party  who  claims  fraud  may  stand  upon  the  con- 
tract and  yet  refuse  to  perform  upon  his  part  by  making 
delivery,  that  he  can  retain  possession  of  both  properties 
because  of  an  alleged  fraud,  thereby  depriving  the  other 
party  of  his  right  to  a  trial  by  jury  upon  the  question  of 
a  fraud  which  he  may  deny,  is  an  innovation  upon  ancient 
and  settled  practice.  If,  because  of  insolvency,  or  be- 
cause rescission  has  become  impossible,  it  becomes  neces- 
sary, for  the  protection  of  the  defrauded  party,  to  retain 
both  pieces  of  property,  then  such  trust  may  be  ordered 
in  equity ;  but  this  would  be  in  a  suit  where  the  defrauded 
party  was  endeavoring  to  be  placed  in  statu  quo,  A  con- 
dition would  be  that  he  offer  to  rescind.  Damages  for 
fraud  cannot  be  assumed.    He  cannot  create  a  right  by 
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default  upon  his  own  part.    American  Building  d  Lqan 
Ass'n  V.  Rainbolt,  48  Net).  434. 

The  upshot  of  the  decision  is  unjust.  Gardiner's  wife 
was  the  owner  of  a  homestead.  She  had  an  interest  in 
the  80  acres  as  his  wife  which  was  not  subject,  in  this 
way  at  least,  to  the  payment  of  her  husband's  debts.  She 
would  not  convey  her  interest  in  the  land  until  she  was 
promised  that  the  house  and  lot,  for  which  it  was  in  part 
traded,  should  be  deeded  to  her.  And  this  was  done. 
The  plaintiffs  were  bound  to  take  notice  of  that.  The 
contract  between  the  plaintiffs  and  Mrs.  Gardiner's  hus- 
band, not  signed  by  her,  was  a  nullity.  The  result  of  our 
judgment  is  that  Mrs.  Gardiner's  homestead  right  and 
interest  in  her  husband's  land  are  taken  away  from  her 
to  pay  her  husband's  debts,  contrary  to  the  agreement 
which  she  made.  True,  she  signed  the  deed,  but  is  she 
not  entitled  to  the  consideration  she  was  to  receive! 

The  following  opinion  on  motion  for  rehearing  was 
filed  June  7,  1920.  Former  judgment  of  affirmance  modi- 
fiedy  and  rehearing  denied. 

.  Peb  Citkiam. 

On  application  of  the  Nebraska  State  Building  &  Loan 
Association  for  rehearing.  The  brief  of  this  appellant 
was  not  prepared  in  accordance  with  rule  12  (Supreme 
Court  Eules,  94  Neb,  XI),  and  one  of  the  points  attempt- 
ed to .  be  presented  was  overlooked  in  consequence  of 
this. 

On  re -examination  of  the  record  in  the  light  of  the 
facts  presented  in  the  brief  of  amicus  curice,  the  facts 
demand  a  modification  of  the  opinion  as  to  the  priority 
of  liens  upon  the  town  property. 

On  April  28,  1917,  the  agent  for  the  Laughlins  deliver- 
ed the  deed  to  the  house  and  lot  to  Gardiner.  On  the 
same  day  Gardiner  took  the  conveyance  to  the  agent  of 
the  loan  association,  delivered  the  mortgage  and  received 
a  check  for  the  amount  of  the  loan.  At  that  time  the 
Laughlins^  who  were  in  possession,  had  no  knowledge 
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that  Davies  was  claiming  a  lien  upon  the  80  acres  of  land 
they  had  procured  from  Gardiner.  The  settled  law  in 
this  state  is  that  possession  of  real  estate  is  notice  to  an 
intending  purchaser  or  mortgagee  of  whatever  rights  the 
person  in  possession  then  asserts.  The  association  was 
therefore  chargeable  with  notice  of  whatever  claim  of 
rights  of  the  Laughlins  inquiry  made  of  them  at  that 
time  would  have  disclosed.  The  evidence  is  undisputed 
that  such  an  inquiry  would  have  disclosed  that  they  were 
then  merely  holding  by  sufferance,  ready  to  yield  pos- 
session at  any  time,  and  making  no  claim  of  any  interest 
in  the  property.  Their  possession  therefore  was  not 
notice  of  any  infirmity  in  the  title.  The  loan  company 
was  an  innocent  purchaser  or  mortgagee  and  their 
mortgage  was  recorded  before  the  rendition  of  the  de- 
cree creating  a  lien  in  favor  of  the  Laughlins.  The  lien 
of  the  mortgagee  was  prior  thereto. 

The  former  judgment  and  opinion  is  therefore  modi- 
fied so  as  to  declare  the  lien  of  the  building  and  loan  as- 
sociation prior  to  that  of  plaintiffs  upon  the  premises  in- 
volved. 

Rehearing  denied. 


Thomas  Dixon,  appellant,  v.  Boone  County,  appellee. 

Filed  February  28,  1920.    No.  20916. 

Evidanca  examined,  and  held  sufficient  to  sustain  the  decree  of  the 
district  court. 

Appeal  from   the   district   court   for   Boone   county: 
Fhederick  W.  Button,  Judge.  Aijfirmed. 

T.  J.  Doyle  and  H.  C.  Vail,  for  appellant. 

W.  J.  Donahue,  contra. 

Aldrich,  J. 

Plaintiff,  appellant  herein,  commences  this  action  in 
equity  for  damages  and  to  enjoin  the  defendant  from 


\  ' 
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maintaining  a  graded  road  along  the  southwest  quarter 
and  west  half  of  the  southeast  quarter  of  section  20, 
township  20,  range  5,  in  Boone  county.  Through  this 
land  the  natural  drainage  is  from  north  to  south.  Plain- 
tiff owns  75  acres  of  flat  level  land  north  of  this  highway. 

The  county  commissioners  of  Boone  county  huilt  a 
puhlic  highway  on  this  section  line.  It  was  necessary  to 
make  an  embankment  or  grade  about  three  feet  high.  To 
permit  the  natural  flow  of  water  passing  over  this  level 
land,  three  bridges  were  built.  The  west  bridge  was  32 
feet  in  length,  and  the  center  and  east  bridges  16  feet 
each.  The  west  bridge  was  over  the  main  channel  pro- 
vided by  nature  for  the  water  coming  from  the  north 
and  flowing  to  the  south.  The  court  gave  plaintiff  judg- 
ment for  $150,  because  of  defendant's  failure  to  keep  the 
channel  clear  during  times  of  high  water,  and  refused 
a  permanent  injunction  enjoining  the  maintaining  of  the 
grade  across  this  valley.  The  surrounding  country  was 
comprised  of  rolling  land,  and  this  valley  and  channel 
acted  as  a  natural  drainage  to  the  adjacent  country.  At 
times  of  heavy  snow  when  the  same  thawed,  this  valley 
would  be  completely  inundated,  and  the  same  would  be 
true  in  time  of  flood  or  high  water. 

When  this  country  was  a  raw  prairie,  the  water  flowed 
away  quickly.  This  valley  as  far  as  the  eye  can  perceive 
is  a  dead  level,  though  the  fall  is  about  one  foot  to  the 
mile.  This  means  that  naturally  in  the  first  stages  of  a 
flood  the  water  drains  off  slowly.  After  it  has  reached 
a  certain  point,  the  low  places  or  swales  or  slight  depres- 
sions fill  with  water  and  stay  so  for  weeks,  until  the  same 
evaporates  or  drains  off  slowly  by  seepage.  When  the 
country  was  untouched  by  the  plow,  swift  currents  and 
rushing  waters  would  cut  deep  channels  or  ravines  much 
lower  than  the  surrounding  surface,  and  naturally  flood 
waters  would  drain  away.  When  the  soil  was  farmed, 
these  deep  channels  would  wash  full  of  dirt,  grain  shocks, 
fence  posts,  and  other  debris.  Then  the  channels  were 
filled.    We  believe  from  the  record  and  discussions  in 
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this  case  that  some  of  the  conditions  plaintiff  complains 
of  existed  prior  to  the  construction  of  this  grade.  It 
seems  clear  that  this  graded  road  is  a  necessity  to  public 
needs,  and  the  highway  commissioners  acted  in  the  line 
of  their  duty  when  they  built  it.  Since  this  valley  and 
surrounding  country  are  used  for  farming  purposes 
there  are  entirely  different  conditions  than  when  the 
whole  country  was  a  raw  prairie. 

It  appears  that  this  west  bridge,  which  is  across  the  , 
main  channel  provided  by  nature  as  a  drainage  to  this 
valley,  would  largely  take  care  of  this  water  if  the  bridge 
was  properly  constructed.  The  county  commissioners 
should  see  to  it,  and  it  is  their  duty  to  keep  this  natural 
channel  open  and  unobstructed.  The  public  is  entitled  to 
this  graded  road  and  these  bridges,  but  the  public 
through  its  officers  and  agents  should  see  to  it  that  the 
owner  of  this*land  in  question  has  his  damages  reduced 
to  a  minimum  or  to  nothing. 

The  trial  judge  heard  the  witnesses,  viewed  the  natural 
topography,  and  we  are  loath  to  disturb  his  finding. 

The  judgment  is 

Affibmed- 

Letton,  J.,  not  sitting. 


Mary  Ethel  Thies,  appellee,  v.  Anna  Thies,  appellant. 

Filed  March  13,  1920.    No.  20314. 

Fraudulent  Conveyances:  Petition.  In  a  suit  to  set  aside  conyeyances 
of  real  estate  as  in  traud  of  a  judgment  creditor,  where  the  suit 
is  based  upon  a  Judgment  recovered  in  a  county  other  than  the  one 
where  the  land  is  situated,  a  petition  which  does  not  allege  that 
a  transcript  of  the  Judgment  has  been  filed  in  the  office  of  the  clerk 
of  the  district  court  of  the  county  where  the  land  is  situated  is 
subject  to  demurrer. 

Appeal  from  the  district  court  for  Keith  county .-  Han 
SON  M.  Grimes,  Judge.    Reversed. 
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A.  H.  Murdoch,  C.  G.  Sheppard  and  F.  P.  Marconnit, 
for  appellant. 

Kelso  A.  Morgan  and  H.  A.  Dano,  contra. 

MOBBISSEY,  C.  J. 

Plaintiff  obtained  a  decree  of  separate  maintenance 
against  her  husband  in  the  district  court  for  Douglas 
county.  She  then  brought  suit  to  set  aside  as  fraudulent 
certain  conveyances  of  real  estate  in  Keith  county  made 
by  the  husband  to  his  sister  and  to  his  attorneys.  The 
petition  recites  the  preliminary  steps  in  their  chrono- 
logical order  and  sets  out  the  decree  of  separate  main- 
tenance. It  alleges  that  an  execution  had  been  issued  in 
Douglas  county  and  returned  nulla- bona.  It  does  not 
allege  that  a  transcript  of  the  judgment  had  been  filed 
in  Keith  county,  or  that  any  levy  had  been  made  upon 
the  land.  Defendants  filed  a  general  demurrer  to  the 
petition.  The  demurrer  was  overruled,  the  cause  pro- 
ceeded to  trial,  and  judgment  was  entered  in  favor  of 
plaintiff. 

A  number  of  assignments  of  error  are  contained  in 
the  brief.  The  first,  and  it  seems  to  us  the  controlling 
one,  is  the  ruling  on  the  demurrer.  May  plaintiff  main- 
tain this  action  without  alleging  and  proving  that  a 
transcript  of  her  judgment  has  been  filed  in  the  county 
where  the  land  is  situated,  or  that  a  lien  has  actually 
attached  to  the  land  f  There  is  an  able  discussion  of  this 
question  in  Wadsworth  v.  Schisselbauer,  32  Minn.  84. 
The  language  of  this  opinion  was  copied,  and  its  reason- 
ing followed,  by  this  court  in  State  Bank  of  Ceresco  t\ 
Belk,  68  Neb.  517.  It  would  serve  no  useful  purpose  to 
repeat  it  here,  but  the  rule  there  enunciated  is  supported 
l)y  the  weight  of  authority. 

Under  this  rule,  plaintiff  was  bound  to  docket  a  trans- 
cript of  her  judgment  in  the  county  where  the  land  is 
situated  before  she  could  maintain  an  action  of  this  char- 
acter.   Without  a  lien  upon  the  land,  there  is  no  basis 
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for  the  suit.  2  Moore,  Fraudulent  Conveyances,  803, 
see  54.  See,  also,  note  to  Ziska  v.  Ziska,  23  L.  R.  A.  n. 
s.  1  (20  Okla.  634). 

It  was  error  to  overrule  the  demurrer.    The  judgment 
is  therefore  reversed  and  the  cause  remanded. 

Ubvebsed* 

Day,  J.,  not  sitting. 


Joseph  Schmidbauer,    appellee,  v.  Omaha   &    Council 
Bluffs  Street  Railway  Company,  appellant. 

Filed  Mabch  13,  1920.    No.  20618. 

1.  AppeaL*  Competency  of  Bxpebt:  Review.  The  competency  of  an 
expert  witness  Is  largely  a  question  for  the  trial  court,  and  unless 
the  testimony  received  is  inadmissible  as  a  matter  of  law,  and 
prejudicial,  the  ruling  of  the  trial  court  will  not  be  disturbed. 

2.  Evidence:  Competency  of  Ezpebt.  A  witness  who  has  previously 
been  employed  for  a  term  of  years  in  the  handling  and  operation 
of  electrically  propelled  street  cars  is  competent  as  an  expert 
witness  on  the  question  of  probable  speed  of  a  car  which  he  has 
observed  in  operation,  and  also  as  to  the  distance  in  which  such 
car  may  be  stopped  by  the  proper  application  of  brakes. 

3.  Bnlings  of  the  trial  court  on  instructions  given,  and  also  on  in- 
structions refused,  are  approved. 

4.  Trial:  Submission  of  Issues.  When  there  is  sufficient  competent 
evidence  in  the  record  to  raise  an  issuable  question  of  fact,  it  is 
proper  for  the  trial  court  to  submit  the  question  to  the  jury. 

Appeal  from  the  district  court  for  Douglas  county: 
Alexander  C.  Troup,  Judge.  Affirmed. 

John  L.  Webster  and  W.  R.  King,  for  appellant. 

Murphy  S  Winters,  contra. 

MORRISSEY.  C.  J. 

Plaintiff  sues  for  injuries  received  when  the  wagon 
which  he  was  driving  was  struck  by  one  of  defend- 
ant's cars  in  the  city  of  Omaha.  He  claims  to  have 
been  driving  south  on  the  west  side  of  Twelfth  street, 
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and  before  he  approached  defendant's  tracks  at  the  in- 
tersection of  Twelfth  and  Douglas  streets  he  looked  to 
see  if  the  track  was  clear  and  saw  no  car  approaching. 
His  team  and  the  front  end  of  the  wagon,  which  was  30 
feet  in  length,  passed  safely  over,  when  the  rear  end  of 
the  wagon  was  violently  struck  by  one  of  defendant's 
cars.  Plaintiff  was  thrown  to  the  pavement,  suffering 
many  cuts,  bruises,  and  fractures.  He  has  lost  the  hear- 
ing in  one  ear,  and  one  leg  is  shortened  one  and  a  half 
inches.  He  has  endured  great  pain  and  suffering,  and, 
at  the  time  of  the  trial,  was  still  said  to  be  suffering  pain. 
He  is  permanently  crippled,  and  appears  to  be  wholly 
incapacitated  from  ever  again  performing  manual  labor. 

Upon  trial  to  a  jury,  there  was  a  verdict  in  favor  of 
plaintiff  for  $17,500.  The  district  court  ordered  a  re- 
mittitur of  $7,5()0.  Defendant  appeals  from  the  judg- 
ment entered,  and  plaintiff  prosecutes  a  cross-appeal 
from  the  order  of  remittitur,  under  the  provisions  of 
chapter  247,  Laws  1915. 

Three  general  allegations  of  negligence  are  charged: 
(1)  Defendant  failed  to  sound  a  gong  or  bell;  (2)  the 
car  was  operated  at  an  excessive  rate  of  speed;  and  (3) 
defendant's  servants  in  charge  of  the  car,  who  saw,  or 
in  the  exercise  of  ordinary  care  should  have  seen  plain- 
tiff in  a  place  of  danger,  negligently  failed  to  check  the 
speed  of  the  car  or  otherwise  exercise  due  care  to  avoid 
the  collision  with  plaintiff's  wagon.  There  is  more  or 
less  conflict  in  the  evidence  of  the  witnesses  who  saw  the 
collision.  Defendant  claims  plaintiff  was  driving  paral- 
lel with  the  track,  when  he  negligently  changed  his  course 
and  drove  in  front  of  the  approaching  car.  There  is 
evidence  on  behalf  of  defendant  that  the  gong  was  sound- 
ed. But  the  mere  sounding  of  the  gong,  unless  done  at 
a  time  to  give  reasonable  warning  to  a  person  exercising 
ordinary  care,  would  not  be  sufficient.  There  is  conflict 
as  to  the  speed  at  which  the  car  was  traveling  and  as  to 
the  distance  it  traveled  after  the  impact.  On  the  ques- 
tion of  the  last  clear  chance  there  appears  to  be  less 
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ground  for  dispute  than  on  the  other  questions  of  alleged 
negligence.  The  weight  of  the  evidence  shows  that  plain- 
tiff was  driving  slowly  across  defendant's  tracks.  His 
team  and  the  front  end  of  his  wagon  passed  safely  over. 
The  motorman,  by  keeping  a  proper  lookout,  could  have 
seen  defendant's  horses  when  they  first  stepped  upon  the 
track.  And,  if  his  car  was  under  proper  control,  in  the 
exercise  of  due  diligence,  he  would  have  been  able  to  have 
brought  his  car  to  a  stop  before  coming  in  contact  with 
plaintiff's  wagon.  It  is  hard  to  escape  the  conclusion 
that  the  car  was  operated  at  an  excessive  rate  of  speed, 
or  that  the  motorman  did  not  exercise  due  diligence  in 
bringing  the  car  to  a  stop. 

Taking  up  defendant's  assignments  of  error  in  their 
order,  the  first  question  to  determine  is  the  admissibility 
of  the  evidence  of  certain  witnesses  for  plaintiff.  One 
Gremore  testified  as  to  the  speed  at  which  the  car  was 
traveling  immediately  before  the  collision.  Defendant 
contends  that  this  evidence  was  erroneously  admitted 
because,  as  is  said  in  the  brief,  Gremore  did  not  see  the 
car  until  it  was  within  35  feet  of  him,  and  it  was  coming 
directly  toward  him.  It  is  claimed  that  he  had  neither 
time  nor  opportunity  to  form  an  evidentiary  estimate  of 
the  speed  of  the  car,  and  *  ^  the  fact  that  the  street  car  was 
brought  to  a  stop  while  crossing  the  street  intersection 
is  a  physical  fact  which  disproves  the  testimony  of  Gre- 
more. ' '  This  witness  had  once  been  a  street  railway  em- 
ployee, having  served  both  as  a  conductor  and  as  a 
motorman,  for  more  than  two  and  a  half  years.  He 
showed  familiarity  with  electrically  propelled  street  cars. 
In  determining  the  competency  of  a  witness  to  testify, 
much  discretion  is  lodged  in  the  trial  court  as  to  the  ad- 
mission of  the  testimony,  and  unless  it  is  clearly  inad- 
missible as  a  matter  of  law,  and  prejudicial,  the  ruling 
of  the  trial  court  will  not  be  disturbed.  Jerabek  v.  Ken- 
nedy, 61  Neb.  349.  Gremore 's  testimony  was  clearly  com- 
petent. 
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Further  objection  to  the  testimony  of  this  witness  is 
made  because  he  was  permitted  to  testify  that,  in  his 
judgment,  such  a  car  as  the  one  having  the  collision  with 
plaintiff's  wagon,  operated  at  a  speed  of  from  6  to  8 
miles  an  hour,  as  claimed  by  defendant  to  be  the  fact  in 
this  case,  might  have  been  stopped  within  from  8  to  10 
feet.  Gremore's  experience  had  been  with  cars  con- 
trolled by  hand  brakes,  while  the  car  described  in  the 
evidence  was  controlled  by  an  air  brake.  The  cars  oii 
which  he  bad  worked  and  with  which  he  had  experi- 
mented were  two-motor  cars,  while  this  car  was  a  four- 
motor  car.  The  superintendent  of  transportation  of  de- 
fendant testified  as  an  expert,  and  his  testimony  indi- 
cates that  a  car  controlled  by  an  air  brake  may  be 
stopped  in  a  shorter  distance  than  one  controlled  by  a 
hand  brake.  This  being  true,  Gremore's  estimate  of  the 
distance  within  which  a  stop  could  be  made,  if  based  upon 
his  experience  with  a  hand  brake,  would  be  more  favora- 
ble to  defendant  than  to  plaintiff.  Defendant's  super- 
intendent of  transportation  also  testified  that  there  was 
not  much  difference  between  the  stopping  of  a  two-motor 
and  a  four-motor  car.  What  has  heretofore  been  said  in 
regard  to  the  testimony  of  this  witness  also  applies  to 
this  objection.  The  testimony  was  properly  admitted, 
and  its  weight  was  a  question  for  the  jury. 

Instructions  1,  2,  and  5  are  criticised  as  **  superfluous, 
cumbersome,  unnecessary,  and  prejudicial.  *'  These 
criticisms  are  not  well  taken.  The  instructions  con- 
stitute a  statement  of  the  issues  to  be  determined  by 
the  jury;  without  them  the  charge  would  not  have  been 
complete.  Nor  do  they  appear  to  be  involved  or  prolix, 
it  was  the  duty  of  the  court  to  instruct  on  the  issues.  No 
erroneous  or  prejudicial  statement  is  pointed  out,  and 
the  instructions  are  approved. 

Instruction  Na.  4  is  criticised  on  the  theory  that  there 
was  no  competent  evidence  that  the  car  was  operated  at 
a  high  or  excessive  rate  of  speed ;  that  there  is  evidence 
that  the  gong  was  sounded  and  evidence  that  it  was  not 
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sounded;  and  that  there  is  no  e.vidence  showing  that 
there  was  a  failure  to  check  the  speed  of  the  car.  By 
instruction  No.  4  these  questions  were  left  to  the  deter- 
mination of  the  jury.  Having  reached  the  conclusion 
that  the  evidence  which  defendant  claims  was  incompe- 
tent was  properly  admitted,  it  follows  that  this  instruc- 
tion was  properly  given,  because  there  is  sufficient  evi- 
dence in  the  record  to  raise  an  issuable  question  of  fact 
on  each  of  the  questions  submitted  under  it.  These  hold- 
ings also  dispose  of  defendant's  requested  instructions 
dealing  with  these  questions. 

The  only  question  remaining  is  that  of  plaintiff's  cross- 
appeal.  We  are  convinced,  after  an  examination  of  all 
the  evidence,  that  the  action  of  the  district  court  in  or- 
dering a  remittitur  of  $7,500  was  proper.    The  judgment 

is 

N  Affirmed. 

Day,  J.,  not  sitting. 


Amos  C.  Morrison,  appellee,  v.  Scotts  Bluff  County, 

APPELLANT. 

Filed  Mabch  13,  1920.     No.  20848. 

1.  KegUgence:  Contbibutoby  Neqligence:  Damages.  If,  on  the  trial 
of  an  action  "brought  to  recover  damages  for  injuries  to  a  person 
or  to  his  property  caused  by  the  negligence  of  another,"  plaintiff 
is  found  to  be  guilty  of  negligence  directly  contributing  to  the  in- 
jury complained  of,  he  cannot  recover,  even  though  defendant  was 
negligent,  unless  the  contributory  negligence  of  plaintiff  was  slight 
and  the  negligence  of  defendant  was  gross  in  comparison  there- 
with; and  if,  in  comparing  the  negligence  of  the  parties,  the  con- 
tributory negligence  of  the  plaintiff  is  found  to  exceed  in  any  de- 
gree that  which,  under  the  circumstances  amounts  to  slight  neg- 
ligence, or  if  the  negligence  of  defendant  falls  in  any  degree  short 
of  gross  negligence  under  the  circumstances,  the  contributory 
neligence  of  plaintiff,  however  slight,  will  defeat  a  recovery.  And 
even  when  plaintiff  has  established  his  right  to  recover  under  this 
rule,  it  is  the  duty  of  the  Jury  to  deduct  from  the  amount  of  dam- 
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age  sustained  such  amount  as  his  contributory  negligence,  if  any, 
bears  to  the  whole  amount  of  damage  sustained.  Rev.  St.  1913 
sec.  7892. 

2.  Counties:  Cabs  of  Bsidges.  A  county  is  bound  only  to  use  reason- 
able care  to  keep  its  roads  and  bridges  safe  for  the  ordinary  modes 
of  public  travel. 

Appeal  from  the  district  court  for  Scotts  Bluflf  county : 
Hanson  M.  Grimes,  Judge.  Reversed. 

L.  L.  Raymond  and  Robert  G.  Simmons,  for  appellant. 

Wright,  Mothersead  <&  York,  contra. 

Morrissey,  C.  J. 

Plaintiff  recovered  a  judgment  for  injuries  to  himself 
and  damages  to  his  automobile  because  of  alleged  negli- 
gence on  the  part  of  defendant  in  failing  to  keep  a  bridge 
and  highway  in  proper  repair.  Defendant  appeals,  as- 
signing as  error  the  giving  of  instructions  Nos.  4,  5,  and 
6  by  the  trial  court. 

Instruction  No.  4,  after  quoting  section  7892,  Rev.  St. 
1913,  reads  as  follows:  *'In  this  case,  if  under  the  evi- 
dence you  find  that  defendant  was  negligent,  and  that 
you  should  find  for  plaintiff,  you  should  first  determine 
what  sum  will  compensate  the  plaintiff  for  the  damage 
you  find  that  he  is  shown  to  have  sustained,  taking  into 
consideration  such  elements  as  you  are  told  in  the  other 
instructions  it  is  proper  for  you  to  consider,  and  then, 
if  you  believe  from  the  evidence  that  the  plaintiff  and 
his  wife  were  guilty  of  contributory  negligence  and  that 
their  negligence  was  as  great  as  the  negligence  of  the  de- 
fendant, if  any,  and  bore  an  equal  part  in  causing  plain- 
tiff's damage,  then  you  should  deduct  from  the  amount 
which  you  find  will  compensate  the  plaintiff  for  the  dam- 
age sustained  one-half  of  that  amount,  and  return  the 
balance  as  your  verdict  in  this  case.  If,  on  the  other 
hand,  you  should  find  that  both  the  plaintiff  and  the  de- 
fendant were  negligent,  but  that  the  negligence  of  the 
plaintiff  was  not  as  great  as  that  of  the  defendant,  you 
should  deduct  less  than  one-half  or  more  than  one-half, 


I 
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depending  upon  whether  plaintiff  *s  negligence  was  great- 
er or  less.'* 

Is  this  instruction  a  correct  exposition  of  the  law  of 
negligence  under  the  statute?  At  common  law,  contrib- 
utory negligence  on  the  part  of  plaintiff,  no  matter  how 
slight,  was  an  absolute  bar  to  recovery.  The  severity  and 
injustice  of  this  rule  has  in  late  years  been  recognized 
and  the  doctrine  of  comparative  negligence  has  taken  its 
place.  Many  jurisdictions  no  longer  allow  contributory 
negligence  to  be  considered  except  in  mitigation  of  dam- 
ages. The  federal  employers'  liability  act,  for  example, 
provides :  * '  The  fact  that  the  employee  may  have  been 
guilty  of  contributory  negligence  shall  not  bar  a  recov- 
ery j  but  the  damages  shall  be  diminished  by  the  jury  in 
proportion  to  the  amount  of  negligence  attributable  to 
such  employee."  8  U.  S.  Comp.  St.  1916,  section  8659, 
p.  9423.  Our  statute  does  not  remove  contributory  neg- 
ligence as  a  bar  generally,  as  does  the  federal  statute, 
but  provides  that  *  *  contributory  negligence  shall  not  bar 
a  recovery  when  the  contributory  negligence  of  the  plain, 
tiff  was  slight  and  the  negligence  of  the  defendant  was 
gross  in  comparison.'*  Under  the  rule  laid  down  by  the 
trial  court,  plaintiff  was  allowed  a  proportionate  re- 
covery, even  though  his  negligence  equalled  the  negli- 
gence of  defendant,  or  was  gross  in  comparison.  The 
true  rule  is  that,  if  plaintiff  is  guilty  of  negligence  di- 
rectly contributing  to  the  injury,  he  cannot  recover, 
even  though  defendant  was  negligent,  unless  the  con- 
tributory negligence  of  plaintiff  was  slight  and  the 
negligence  of  defendant  was  gross  in  comparison  there- 
with. If,  in  comparing  the  negligence  of  the  parties, 
the  contributory  negligence  of  the  plaintiff  is  found 
to  exceed  in  any  degree  that  which  under  the  circum- 
stances amounts  to  slight  negligence,  or  if  the  negligence 
of  defendant  falls  in  any  degree  short  of  gross  negli- 
gence under  the  circumstances,  then  the  contributory 
negligence  of  plaintiff,  however  slight,  will  defeat  a  re- 
covery.   And  even  when  plaintiff  has  established  his 
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right  to  recover  under  this  rulie,  it  is  the  duty  of  the 
jury  to  deduct  from  the  amount  of  damage  sustained 
such  amount  as  his  contributory  negligence,  if  any,  bears 
to  the  whole  amount  of  damage  sustained* 

By  instruction  No.  5,  the  court  told  the,  juryt  '*It  is 
and  was  the  duty  of  the  defendant  county  to  so  construct 
its  roads  and  bridges,  and  the  approaches  to  its  bridges, 
and  to  keep  and  maintain  (them)  in  such  condition  as 
to  mate  them  safe  for  the  traveling  public  to  pass  over 
and  travel  over  them  in  the  usual  modes  of  travel. ' '  De- 
fendant contends  that  the  effect  of  this  instruction  was 
to  make  it  an  insurer  pf  public  safety.  The  rule  is  that 
a  county  is  bound  to  use  reasonable  care  to  make  its 
roads  and  bridges  safe  for  the  ordinary  modes  of  public 
travel. 

It  is  contended  that  instruction  No.  6,  told  the  jury 
that  defendant  by  its  answer  admitted  *Hhe  bridge  in 
question  was  in  the  condition  as  by  plaintiff  alleged,'* 
whereas,  it  is  claimed,  the  answer  directly  put  the  matter 
in  issue.  Counsel  for  plaintiff  construe  this  instruction 
as  merely  telling  th^  jury  that  plaintiff  was  not  required 
to  prove  notice  to  defendant  of  the  condition  of  the 
bridge  and  its  approach  before  the  happening  of  the  ac- 
cident. The  instruction  is  of  doubtful  application;  but 
as  the  cause  must  be  reversed  for  the  reasons  already 
mentioned,  we  do  not  deem  it  necessary  to  pursue  an 
analysis  of  it. 

The  judgment  is  reversed  and  the  cause  remanded  for 
further  proceedings. 

Bbvbbsed. 

Dat,  J.,  not   sitting. 

104  Neb.~17 
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Scandinavian  Mutual'  Insurance  Company,  appellant, 
V.    Chicago,  Burlington  &  Quincy  Railroad  Company, 

APPELLEE, 

Filed  March  13,  1920.    No.  20660. 

Insurance:  Subbogation.  A  pajrment  of  a  liability  of  another  by  one 
who  is  under  no  legal  or  moral  obligation  to  pay  the  same  does 
not  entitle  the  volunteer  to  subrogation  in  the  absence  of  an  agree- 
ment to  that  effect 

Appeal  from  the  district  court  for  Kearney  county: 
William  C.  Dorsey,  Judge.    Afftrmed. 

C.  P.  Anderbery,  for  appellant. 

E.  E.Whitted,  J.  L.  McPheely  and  J.  L.  Rice,  contra. 

Letton,  J. 

Plaintiff,  a  mutual  insurance  company,  issued  a  policy 
of  insurance  to  Mrs.  H.  P.  Johnson  for  $300  insuring 
**  grain  in  barn,  granaries,  cribs  or  in  stacks,  •  •  * 
all  while  located  and  contained  on  the  N.  E.  quarter  of 
section  20,  township  6,  range  16,  county  of  Kearney." 
The  policy  provided,  among  other  things :  *  *  If  the  inter- 
est of  the  insured  member  be  or  become  other  than  the 
entire,  unconditional  and  complete  and  sole  ownership 
of  the  property,  •  *  •  then  and  in  such  case  the 
policy  or  certificate  of  insurance  shall  be  void  unless 
otherwise  provided  by  agreement  approved  by  the  secre- 
tary and  indorsed  on  policy. ' ' 

A  fire  set  by  an  engine  of  the  defendant  consumed 
grain  in  stacks  upon  the  east  half  of  the  northwest  quar- 
ter of  the  same  section,  which  was  owned  by  one  C.  M. 
Johnson.  Plaintiff  and  her  son  and  agent,  John  P.  John- 
son, as  tenants,  owned  an  undivided  share  in  this  grain. 

The  petition  alleges  that  plaintiff,  in  accordance  with 
its  usual  custom  to  pay  losses  occurring  on  other  land 
than  that  described  in  the  policy,  paid  the  loss  to  Mrs. 
Johnson,  and  by  reason  thereof  became    subrogated   to 
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her  right  against  defendant ;  that  John  P;  Johnson  filed 
a  claim  with  defendant  for  the  loss  of  223  bnshels  of 
wheat  on  the  farm,  and  that  defendant  paid  him  in  full 
for  all  damages  to  all  of  said  property,  including  the 
share  of  C.  M.  Johnson,  Mrs.  H.  P.  Johnson  and  John  P. 
Johnson,  excepting  only  such  loss  or  damage  covered  by 
insurance,  which  insurance  was  the  insurance  covered 
by  the  policy  hereinbefore  set  out. 

The  receipt  given  by  John  P.  Johnson  to  defendant  re- 
cites that  the  payment  was  in  full  settlement  of  all  claims 
resulting  from  the  fire,  and  that  ''said  fire  destroyed 
wheat,  ladder,  pitchfork  and  other  property,  all  of  which 
was  owned  by  me  and  on  which  there  was  no  insurance 
and  no  mortgages.'* 

It  is  alleged  that  the  agent  of  defendant  was  informed 
of  the  insurance  on  the  property,  and  deducted  in  the 
settlement  the  amount  for  which  the  insurance  company, 
plaintiff,  was  liable,  to  wit,  $160.10;  that  defendant  is 
now  estopped  from  denying  the  validity  of  the  claim;, 
and  **that  by  reason  of  the  payment  of  said  loss  sub- 
tained  by  the  said  Mrs.  H.  P.  Johnson,  C.  M.  Johnsou 
and  John  P.  Johnson,  this  plaintiff  has  become  subro- 
gated "  to  a  right  of  action  against  the  defendant  for  the 
$160.10  paid  by  it. 

A  demurrer  to  the  petition  was  sustained.  Plaintiff 
elected  to  stand  upon  the  petition,  and  the  action  was 
dismissed.    Plaintiff  appeals. 

The  policy  of  insurance  did  not  cover  the  grain  de- 
stroyed, but  only  grain  **  while  located  and  contained"  on 
another  tract  of  land.  The  policy  also  provided  that,  if 
the  interest  of  the  insured  was  other  than  the  entire  and 
sole  ownership  of  the  property,  the  policy  should  be  void 
unless  by  agreement  indorsed  on  the  policy.  The  plain- 
tiff was  under  no  legal  liability  to  pay  the  loss,  and  the 
payment  made  by  it  was  purely  voluntary.  The  law  is 
well  settled  that  one  cannot  by  means  of  a  mere  volun- 
tary payment  be  subrogated  to  a  right  which  the  payee 
may  have  against  another.  Washburn  v.  Osgood,  38  Neb. 
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804;  McKinnoh  v.  New  York  Assets  Realization  Co.,  217 
Fed.  339.  There  is  nothing  in  the  petition  to  show  that 
plaintiff  was  induced  to  pay  the  money  by  a  promise  on 
the  part  of  defendant  to  repay  the  same,  or  that  it  was 
knowingly  induced  to  alter  its  position  to  its  detriment 
by  any  act  of  defendant.  In  short,  no  act  is  pleaded 
which  raises  an  estoppel  against  the  railroad  company. 

The  petition  does  not  state  a  cause  of  action,  and  the 
judgment  of  the  district  court  must  be 

Affirmed. 

Dat,  J.}  not  sitting. 


May  Eooney,  appellee,  v.  City  of  Omaha,  appellant.* 

Filed  Mabch  13,  1920.    No.  21352. 

Master  and  Seryant:  Emflotebs'  Liability  Act:  Policemen.  A  qualified 
and  acting  policeman  of  the  city  of  Omaha  is  an  officer  appointed 
for  the  regular  term  of  good  behavior,  unless  the  office  itself  is 
abolished,  and  is  not  included  in  the  class  of  workmen  and  em- 
ployees entitled  to  compensation  from  the  city  under  the  work- 
men's compensation  act. 

Appeal  from  the  district  court  for  Douglas  county: 
Alexander  C.  Troup,  Judge.    Reversed  avd  dismissed. 

Frank  L.  Weaver,  Harland  L.  Mossman  and  W.  C. 
Lambert,  for  appellant. 

George  H.  Merten,  contra. 

Rose,  J. 

This  is  a  claim  under  the  workmen's  compensation  act. 
Frank  Eooney,  while  performing  the  duties  of  a  police- 
man in  the  city  of  Omaha,  was  feloniously  shot  January 
30,  1918,  and  as  a  result  died  the  next  day.  The  claim- 
ant for  compensation  is  his  widow.  The  district  court 
allowed  her  $1,140,  and  in  addition  $12  a  week  for  350 
weeks  and  $200  for  the  expenses  of  his  last  illness  and 

^Rehearing  allowed.     See  105  Neb. 
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funeral.  From  a  judgment  in  her  favor  for  these  items, 
the  city  of  Omaha  has  appealed. 

It  is  contended  on  behalf  of  the  city  of  Omaha  that  it 
is  not  liable  to  claimant  under  the  workmen  *s  compensa- 
tion act.  A  class  of  employees  and  workmen  protected 
by  the  statute  is  described  as  follows : 

*' Every  person  in  the  service  of  the  state  or  of  any 
governmental  agency  created  by  it,  under  any  appoint- 
ment or  contract  of  hire,  express  or  implied,  oral  or  writ- 
ten, but  shall  not  include  any  oflScial  of  the  state,  or  any 
governmental  agency  created  by  it,  who  shall  have  been 
elected  or  appointed  for  a  regular  term  of  office,  or  to 
complete  the  unexpired  portion  of  any  regular  term." 
Rev.  St.  1913,  sec.  3656  (Laws  1917,  ch.  85,  sec.  5). 

The  city  of  Qmaha  in  its  control  over  the  police  de- 
partment is  a  governmental  agency  of  the  state.  Frank 
Rooney,  when  assaulted  was  in  the  service  of  the  city  as 
a  policeman  at  a  salary  of  $125  a  month.  He  was  at  the 
time  attempting  to  uphold  the  law.  He  had  been  re- 
quired to  take  an  oath  of  office  and  to  give  an  official 
bond.  Rev.  St.  1913,  sees.  4171,  4208.  Statutes  and  judi- 
cial opinions  refer  to  policemen  as  officers.  Rev.  St. 
1913,  sees.  4171,  4208,  5300;  State  v.  City  of  Lincoln,  101 
Neb.  57.  By  appointment  or  election  Rooney  was  a  public 
officer.  Rev.  St.  1913,  sec.  5300 ;  Blynn  v.  City  of  i'on- 
tiac,  185  Mich.  35;  Schmitt  v.  Dooling,  145  Ky.  240,  36 
L.  R.  A.  n.  s.  881,  and  note.  The  duties  of  a  municipal 
police  officer  in  enforcing  the  laws  are  governmental  in 
character.  Gillespie  v.  City  of  Lincoln,  35  Neb.  34.  In 
Adams  v.  City  of  Omaha,  101  Neb.  690,  it  was  said: 

'  *  There  can  be  no  doubt  that  the  state,  because  of  the 
interest  that  the  state  at  large  has  in  enforcing  the  laws 
and  in  protecting  property  from  fire,  has  jurisdiction 
over  the  police  and  the  fire  department." 

Claimant  insists,  however,  that  her  husband  was  not  an 
official,  appointed  **for  a  regular  term  of  office,*'  within 
the  meaning  of  the  exception  to  the  statutory  provision 
declaring  that  employees  and   workmen  shall  include 
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**  Every  person  in  the  service  of  the  state  or  of  any  gov- 
ernmental agency  created  by  it,  nnder  any  appointment 
or  contract  of  hire,  express  or  implied,  oral  or  written. ' ' 
This  point  presents  the  controlling  question  raised  by 
the  appeal.  Under  the  charter  of  the  city  of  Omaha  a 
policeman  can  only  be  removed  for  cause  after  notice  and 
a  hearing.  Rev.  St.  1913,  sec.  5300 ;  State  i\.  City  of  Lin- 
coln, 101  Neb.  57.  It  follows  that  a  police  oflScer  of  the 
city  of  Omaha  is  appointed  for  the  term  of  good  behav- 
ior, unless  the  office  itself  is  abolished  by  law.  This  term 
of  office  seems  to  be  a  *' regular  term"  within  the  mean- 
ing of  the  workmen's  compensation  act.  The  word  ** reg- 
ular,*' describing  the  *'term,"  appears  to  have  been  used 
by  the  legislature  in  the  popular  sense  of  '*  conformable 
to  law**  to  distinguish  officers  included  in  the  exceptions 
from  the  workmen  and  employees  in  the  general  class. 
In  this  sense  the  compensation  allowed  by  the  district 
court  is  not  authorized  by  the  workmen's  compensation 
act.  The  judgment  below  is  therefore  reversed  and  the 
claimant's  proceeding  dismissed. 

Reversed  and  dismissed. 
Leiton  and  Day,  JJ.,  not  sitting. 


Mabel  Rich,  appellee,  v.  John  M.  Fulton,  appellant. 

BAILED  Mabch  13,  1920.     No.  20620. 

1.  Contracts:  Mabbiage  Contbact:  Public  Policy.  A  marriage  con- 
tract, entered  into  within  five  years  from  the  time  that  either  the 
husband  or  the  wife  of  the  contracting  party  shall  have  absented 
himself,  is  void  as  against  public  policy,  unless  such  absent  hus- 
band or  wife  was  dead  or  divorced.    Rev.  St.  1913,  sec.  8768. 

2.  :  :   Evidence.     Evidence  examined,  and  held  not  to 

show  that  the  absent  husband  was  dead  or  divorced. 

3.   : :  False  Repbesentatioxs.    Representations  made  by 

the  defendant  that  the  husband  of  the  plaintiff  is  dead,  even  though 
false,  will  not  Justify  her  in  entering  into  a  marriage  contract  with 
him  within  five  years  from  the  time  of  the  beginning  of  the  ab- 
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sence  of  her  husband,  unless  the  evidence  shows  that  he  was  at 
the  time  dead. 

4.  Seduction.  To  constitute  seduction,  the  female  must  be  seduced; 
that  Is,  corrupted,  deceived,  drawn  aside  from  the  path  of  virtue 
which  she  was  pursuing.  Her  affections  must  be  gained,  her 
mind  and  thoughts  polluted.  Sexual  Indulgence,  Induced  merely 
hy  desire  to  gratify  passion,  does  not  constitute  seduction. 

5.  Contracts:  Mabbiage  Contract:  Public  Policy.  A  promise  of  mar- 
riage, In  consideration  that  the  promisee  should,  before  marriage, 
have  sexual  intercourse  with  the  promisor,  is  void. 

Appeal  from  the  district  court  for  Pierce  county :  WiLr- 
LiAM  V.  Allen,  Judge.  Reversed. 

M.  n.  Leamy,  for  appellant. 

JoJm  W.  Blezek  and  0.  8.  Spillman,  contra. 

Cornish,  J. 

From  a  judgment  awarding  the  plaintiff  $10,000  dam- 
ages for  breach  of  promise  of  marriage,  induced  by- 
fraud  and  deceit,  resulting  in  debauchery,  humiliation, 
and  loss  of  a  husband,  defendant  appeals. 

It  is  contended  by  the  plaintiff  that  the  defendant  rep- 
resented to  her  that  her  husband  was  dead,  when  he  did 
not  know  whether  he  was  dead  or  not,  and  that  there- 
fore he  is  estopped  to  deny  that  her  husband  was  dead. 

Defendant  de*nies  that  he  made  such  representation. 
He  admits  that  for  a  period  of  time  they  lived  in  the 
same  house,  sustaining  improper  relations,  and  that  a 
child  was  bom,  the  result  of  the  illicit  relations. 

Defendant,  56  years  of  age,  was  a  farmer,  a  widower, 
living  with  his  boy  on  his  farm.  The  plaintiff,  44  years 
of  age,  married  and  with  two  children,  would  come  to 
the  farm  to  help  in  the  household  work,  returning  at 
intervals  to  her  home.  At  her  second  or  third  stay  at 
the  farm  the  illicit  relations  began.  At  about  that  time 
she  commenced  an  action  for  divorce  from  her  husband, 
which  was  dismissed  29  months  afterwards,  three  days 
before  the  trial  of  this  action.  A  question  of  fact  arises 
whether  the  divorce  action  was  commenced  before  or  after 
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their  first  act  of  sexual  indulgence.  If  immediately  after- 
wards,  then  she  would  hardly  be  heard  to  say  that  she 
was  led  to  do  the  act  by  any  representation  touching  her 
husband's  death.  A  careful  consideration  of  the  testi- 
mony convinces  us  that  such  act  was  committed  after- 
wards. We  are  further  of  the  opinion  that  the  evidence 
does^  not  show  that  she  relied  upon  the  representation 
in  giving  her  consent  to  sexual  indulgence,  or  that  she 
would  have  a  right  to  rely  upon  the  representation,  if 
made. 

Public  policy  will  not  permit  a  married  person  to  enter 
into  a  marriage  contract  with  another  when  his  or  her 
spouse  is  alive  and  not  divorced.  A  contrary  rule  would 
lead  to  bigamy,  which  is  a  violation  of  positive  laws.  It 
would  disturb  the  peace  of  families  and  offend  against 
the  decency  and  good  order  of  society. 

Section  8768,  Eev.  St.  1913,  defining  bigamy  and  pro- 
viding punishment  therefor,  and  which,  as  we  have  held, 
does  not  make  intent  an  element  of  the  crime,  contains  a 
provision  as  follows :  ''Nothing  contained  in  this  section 
shall  be  construed  to  extend  to  any  person  whose  hus- 
band or  wife  shall  be  continually  and  wilfully  absent  for 
the  space  of  five  years  together  and  unheard  from,  next 
before  the  time  of  such  marriage. '* 

We  are  of  opinion  that  this  provision  states  the  rule  of 
public  policy.  One  should  not  remarry  *'for  the  space 
of  five  years, '  *  unless  he  knows  that  his  absent  spouse  is 
dead  or  divorced. 

Cases  have  arisen  where  a  married  man  has  deceived 
a  woman  into  believing  that  he  was  unmarried,  in  which 
the  courts  have  held  that  in  a  suit  for  damages  the  de- 
fendant is  estopped  to  deny  that  he  was  unmarried.  This 
is  upon  the  theory  of  fraud ;  that  the  duty  was  upon  him 
to  know  whether  he  was  married  or  not,  and  not  to  de- 
ceive the  other  contracting  party.  These  cases  have 
hardly  any  application  here,  because  here  the  duty  was 
upon  the  plaintiff,  in  the  first  instance,  to  know  whether 
her  husband  was  dead  before  entering  into  another  mar- 


Vol.  104]  JANUAET  TEEM,  1920.  266 


Rich  ▼.  Fulton. 


riage  relation.  No  case  is  cited  in  which  the  courts  have 
permitted  the  married  person  to  recover. 

Taking  the  plaintiff's  evidence  as  true,  it  does  not  ap- 
pear that  the  defendant,  in  his  statements  to  the  plain- 
tiff, ever  pretended  to  have  personal  knowledge  that  her 
husband  was  dead;  he  had  merely  heard  that  he  was 
dead.  She  thought  he  told  her  who  had  informed  him, 
hut  could  not  remember  that  person  *s  name. 

It  would  seem  that  a  married  woman,  of  the  plaintiff's 
age,  would  know  that  a  statement  made  or  a  promise 
given,  in  the  very  midst  of  the  contention  which  ended 
in  her  yielding  to  the  defendant's  passionate  desires, 
would  not  be  altogether  reliable.  K  it  be  suggested  that 
she,  too,  might  have  been  moved  by  passion,  then  the  an- 
swer is  that,  in  so  far  as  the  parties  to  such  a  transaction 
are  induced  merely  by  sexual  desire,  the  law  gives  no 
right  of  action  either  in  contract  or  in  tort.  The  law  con. 
templates  only  the  seduction  of  virtuous  women;  other- 
wise, she  is  a  partaker  in  the  offense  and  consents  to  the 
injury.  Her  affections  must  be  gained  and  her  mind 
and  thoughts  polluted  by  the  deception.  A  promise  of 
marriage,  the  consideration  of  which  is  present  «exual 
connection,  is  void.  It  would  be  to  legalize  a  contract  for 
prostitution.  However,  this  discussion  is  somewhat  ir- 
relevant, because  it  is  not  seriously  contended  that  the 
evidence  showed  that  plaintiff's  husband  was  in  fact 
dead.  Holding,  as  we  do,  that  the  marriage  contract  was 
itself  void,  it  follows  that  plaintiff 's  cause  of  action  must 
fail. 

This  conclusion  does  not  mean  that  the  child,  bom  of 
the  illicit  relations,  may  be  abandoned  by  its  father ;  nor 
that  the  mother  shall  bear  the  burden  of  its  support  and 
maintenance.  In  Craig  v.  Shea,  102  Neb.  575,  we  held, 
in  a  suit  brought  by  the  mother  as  next  friend  of  the 
child,  that  she  could  maintain  an  action  in  equity  against 
the  putative  father  to  declare  the  child's  status  and  re- 
cover for  its  support  and  maintenance. 
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For  cases  bearing  upon  the  questions  involved,  see 
Reynolds  v.  State,  58  Neb.  49;  Staley  v.  State,  89  Neb. 
70].;  JoMison  v.  I$s,  114  Tenn.  114, 108  Am.  St.  Rep.  891; 
Commonwealth  v.  Mash,  7  Met.  (Mass.)  472;  Davis  v. 
Prj/or,  112  Fed.  274;  Dotson  v.  State,  62  Ala.  141,  34 
Am.  Rep.  2;  Hanks  v.  Naglee,  54  Cal.  51,  o5  Am.  Rep. 
67;  Williams  v.  Igel,  116  N.  Y.  Supp.  778; '  Smith  v.  Mc- 
Pherson,  176  Cal.  144,  L.  R.  A.  1918B,  66,  and  note ;  Pad^ 
dock  V.  Robinson,  63  111.  99;  People  v.  DeFore,  64  Mich. 
693;  Wilson  v.  Carnley,  1  K.  B.  1908  CEng.)  729;  9  C.  J. 
324,  sec.  6 ;  16  Cyc.  741. 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded  for  further  proceedings. 

Revebsed. 

MoRRissEY,  C.  J.,  and  Rose,  J.,  dissenting. 


Day,  J.,  not  sitting. 


J.  R.  Watkins  Medical  Company,  appellee,  v.  S.  M. 
Hunt,  dependant:  Frank  Campbell,  appellant. 

Filed  Mabch  13,  1920.     No.  20783. 

1.  Physiciaiis  and  Surgeons:  Itinerant  Vendor:  Misdemeanor.  Section 
2726,  Rev.  St.  1913,  quoted  in  the  opinion,  construed,  and  held, 
that  to  constitute  the  offense  desccibed  the  accused,  an  itinerant 
vendor,  must  "publicly  profess  to  cure  or  treat  diseases,"  etc. 

2.  Monopolies:  Act  Limiting  Sales.  Interpreted  as  a  law  to  limit 
the  sale  of  patent  and  proprietary  medicines  to  pharmacists, 
such  section  would  be  unconstitutional  as  attempting  to  create  a 
monopoly,  and  not  necessary  for  public  health  or  safety. 

3.  Commerce:  Sales:  Partnebship.  A  nonresident  corporation  enter- 
ed into  a  written  contract  with  a  resident  of  this  state  for  the  sale 
of  its  products  (medicines,  extracts,  and  other  articles),  to  be 
delivered  f.  o.  b.  at  a  point  outside  of  the  state,  and  to  be  shipped 
into  this  state  and  here  resold  at  retail  by  the  purchaser,  as  an 
Itinerant  vendor,  within  certain  designated  territory.  The  cor- 
poration was  to  incur  no  expense  for  receiving,  storing  or  selling 
the  flroods.  and  it  was  not  to  share  in  the  profits  of  the  business. 
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but  did  agree  to  credit  purchaser  with  the  purchase  price  of  un- 
sold goods.  Heldt  that  this  agreement  did  not  constitute  a  partner- 
ship or  agency;  held,  that  it  was  not  void  as  against  public  policy 
because  yiolative  of  a  criminal  statute  relating  to  itinerant  vend- 
ing of  drugs;  and  held,  further,  that  such  transaction  constitutes 
interstate  commerce,  which  cannot  be  affected  by  any  local  stat- 
ute of  this  state  regulating  the  disposition  of  goods  so  sold,  so  as 
to  deprive  the  foreign  corporation  of  the  right  to  sue  for  balance 
due  for  such  goods. 

4.  Principal  and  Surety:  Considebation:  Extension  of  Time.  Whero 
a  contract  of  guaranty  recited  the  consideration  of  $1  paid  the 
guarantors,  and  a  part  of  the  consideration  was  an  extension  of 
time  on  a  balance  due  by  the  principal  under  a  former  contract, 
there  was  sufficient  consideration  to  support  the  contract  of 
guaranty. 

5.  :  DsuvraiT  of  Bond.  "In  the  absence  of  evidence  to  the  con- 
trary, it  will  be  presumed  that  the  delivery  of  a  bond  was  uncon- 
ditional."   Ovifer  V,  Courtney^  69  Neb.  665. 

6.  :  Bbeaoh  of  Obligation:  Recoveby.  A  surety,  for  a  suffi- 
cient consideration,  undertook  that  his  principal  would  pay  a 
certain  prior  indebtedness  at  a  time  specified.  The  amount  of  the 
obligee's  recovery  from  the  surety  for  a  breach  of  the  written  con- 
tract is  the  amount  of  the  indebtedness  which  the  principal  has 
failed  to  pay  in  accordance  with  its  terms.  The  fact  that  it  was  a 
prior  indebtedness,  and  that  the  principal  was  insolvent  can  make 
no  difference  in  the  amount  of  recovery,  even  though  the  surety 
signs  upon  a  condition,  not  complied  with,  of  which  condition  the 
obligee  had  no  notice. 

Appeal  from  the  district  court  for  Webster  county: 
WnxiAM  C.  DoRSEY,  Judge.    Affirmed. 

Bernard  McNeny,  for  appellant. 

L.  //.  Blackledge  and  Tawney,  Smith  <&  Tawney, 
contra. 

Cornish,  J. 

The  defendant  Frank  Campbell  (appellant)  denies  lia- 
bility as  surety,  upon  two  grounds :  First,  that  the  con- 
tract is  void  as  against  public  policy;  second,  that  he 
signed  as  surety  upon  condition,  not  complied  with,  that 
one  Charles  Fuller  would  also  sign. 
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The  case  is  before  us  solely  upon  the  pleadings,  find- 
ings and  judgment  of  the  trial  court,  without  hill  of  ex- 
ceptions. 

It  appears  that  at  the  time  of  entering  into  the  con- 
tract sued  upon  the  defendant  Hunt  had  become  indebted 
to  the  plaintiff  in  the  sum  of  $666,83,  for  certain  goods 
and  merchandise,  consisting  of  medicines,  extracts,  and 
other  articles  manufactured  by  plaintiff,  the  exact  char- 
acter of  which  is  not  shown.  It  was  agreed  that  the  time 
of  payment  of  the  amount  due  should  be  extended ;  that 
defendant  Hunt  should  have  the  exclusive  right  to  sell 
the  goods  of  plaintiff  in  a  particular  territory;  that  he 
should  devote  his  time  thereto  and  visit  farm  houses  as 
often  as  three  times  a  year ;  that  he  would  purchase  the 
goods  of  the  plaintiff  at  Winona,  Minnesota,  pay  the 
freight,  and  conduct  the  business  at  his  own  cost  and  ex- 
pense, the  plaintiff  having  no  share  in  the  profits,  but 
agreeing  to  give  him  credit  for  unsold  goods  shipped  and 
delivered  by  Hunt  to  plaintiff  at  Winona. 

Appellant  contends  that  the  contract  is  void  as  against 
pubh'c  policy.  The  contention  is  based  upon  section 
2726,  Rev.  St.  1913,  which  reads  as  follows:  *'Any 
itinerant  vendor  of  any  drug,  nostrum,  ointment,  or  ap- 
I^liance  of  any  kind  intended  for  the  treatment  of  any 
disease  or  injury,  or  who  shall  by  writing,  printing,  or 
any  other  method,  publicly  profess  to  cure  or  treat  dis- 
eases or  injury,  or  deformity,  by  any  drug,  nostrum, 
manipulation,  or  other  expedient,  shall  be  deemed  guilty 
of  a  misdemeanor,''  etc.  It  is  argued  that  this  section 
describes  two  classes  of  offenses,  one  for  vending  and 
another  for  publicly  professing  to  cure.  We  question 
this  construction.  The  wrongdoer  must  "profess  to 
cure,"  etc. 

The  word  **or"  in  the  third  line  of  the  section  renders 
construction  difficult.  The  word  *' vendor"  appears  to 
be  the  subject  of  the  sentence.  If  the  language  before 
the  word  ''or"  is  interpreted  to  include  all  vending  or 
itinerant  vending  of  drugs,  etc.,   then  the  qualifying 
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phrase  following  the  word  *'or'^  would  seem  to  be  super- 
fluous, because  the  word  *  Vho'^  must  refer  to  ''itinerant 
vendor  of  any  drug,*'  etc.  It  would  seem  difficult  or  im- 
possible to  make  the  section  read  as  if  it  commenced  as 
follows:  ''Any  person  who  is  an  itinerant  vendor  of 
drugs,  ^'  etc. 

The  title  of  the  act  and  its  contents  show  that  it  was 
not  intended  to  deal  with  patent  and  proprietary  medi- 
cines, but  merely  to  ' '  regulate  the  practice  of  medicine. ' ' 
This  subject  is  dealt  with  at  section  2735,  Rev.  St.  1913, 
where  the  right  of  wholesale  or  retail  dealers  to  sell  pat- 
ent or  proprietary  medicines  is  reserved. 

Another  reason  for  such  interpretation  would  be  that 
a  law,  attempting  to  limit  the  sale  of  patent  and  proprie- 
tary medicines  to  pharmacists,  would  be  a  law  tending  to 
create  a  monopoly  not  necessary  for  public  health  or 
safety,  and  therefore  unconstitutional  and  void.  People 
V.  Wilson,  249  HI.  195. 

Every  presumption  is  indulged  in  favor  of  the  findings 
of  the  trial  court  a.nd  in  support  of  the  judgment  render- 
ed. Besides  making  certain  special  findings,  the  court 
found  generally  in  favor  of  the  plaintiff.  While  the  rec- 
ord before  us  shows  that  the  contract  in  part  contem- 
plated the  itinerant  vending  of  medicines,  and  the  answer 
of  defendant  Campbell  alleges  such  vending,  the  allega- 
tions of  the  answer  are  denied  in  the  reply.  The  court's 
findings  do  not  show  such  vending,  or  that  defendant 
Hunt  ever  professed  to  cure  diseases  in  any  way,  or  that 
such  profession  was  contemplated  by  the  contract.  As 
stated  in  plaintiff's  brief,  for  all  the  record  shows  af- 
firmatively, the  medicines  referred  to  in  the  contract 
might  have  been  for  animals,  not  men;  or  sales  may  have 
consisted  of  "extracts,  or  other  articles.'' 

The  defense  is  not  available  for  other  reasons.  The 
plaintiff,  to  make  his  case,  did  not  need  to  show  either 
sales  of  medicine  to  Hunt  or  that  Hunt  sold  medicines  at 
retail.  The  record. shows  affirmatively  that  the  indebted- 
ness sued  for  was  indebtedness  arising  from  previous 
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sales  of  goods  of  plaintiff  to  Hunt  under  a  previous  con- 
tract. What  that  contract  was,  or  whether  it  contem- 
plated itinerant  vending,  is  not  shown.  It  had  been  fully 
executed,  and  the  balance  due  agreed  upon  and  evidenced 
by  a  note.  Defendant  Campbell,  as  surety,  guaranteed 
the  payment  of  this  indebtedness. 

We  recently  held  in  In  re  Estate  of  Lowe,  ante,  p.  147 : 
' '  When  plaintiff  can  maintain  his  cause  of  action  without 
the  aid  of  an  illegal  act  or  one  that  might  be  construed  as 
contra  bonos  mores,  he  will  be  allowed  to  recover.'^  The 
plaintiff  is  not  seeking  to  enforce  the  terms  of  the  con- 
tract challenged  by  appellant  as  against  public  policy. 
Conceding  that  the  law  prohibited  any  act,  there  is  noth- 
ing in  the  record  to  show  that  plaintiff  or  defendant  Hunt 
performed  such  prohibited  act.  The  general  finding  for 
plaintiff  must  be  held  to  indicate  the  contrary.  The  ap- 
pellant ought  not  to  be  permitted  to  shelter  himself  be- 
hind the  provisions  of  the  statute  inhibiting  certain  pro- 
visions of  the  contract,  which  provision  the  plaintiff  is 
not  seeking  to  enforce.  Common  honesty  forbids  it. 
McCail  Co,  V.  Hughes,  102  Miss.  375,  42  L.  R.  A.  n.  s.  63. 

Again,  the  agreement  to  sell  to  defendant  Hunt  goods 
f.  o.  b.  cars  at  Winona  relates  to  interstate  commerce 
and  cannot  be  affected  by  the  local  statutes  of  this  state. 
The  contract  under  consideration  was  for  the  sale  of 
goods  to  Hunt  and  did  not  create  an  agency.  The  plain- 
tiff had  no  warehouse,  office  or  place  of  business  in  this 
state.  It  did  not  pay  expenses  of  receiving,  handling, 
storing  or  selling  goods.  It  was  not  a  partner  in  the 
business,  nor  <Jid  it  share  in  the  profits.  If  we  were  to 
interpret  section  2726,  above  quoted,  as  one  regulating 
the  sale  of  patent  and  proprietary  medicines,  it  could 
not  have  extra  territorial  effect.  The  defendant,  having 
purchased  the  goods,  would  be  required  to  pay  for  them, 
no  matter  what  the  laws  of  Nebraska  might  be,  touching 
his  manner  of  disposition  of  them.  Menke  v.  State,  70 
Neb.  669;  Dr.  Koch  Vegetable  Tea  Co,  v.  Malone,  168  S. 
W.  (Tex.  Civ.  App.)  662;  Watkins  Medical  Co.  v.  Hollo- 


Vol.  104]  JANUARY  TERM,  1920.  271 


Watklns  Medical  Co.  y.  Hunt. 


way,  181  S.  W.  (Mo.  App.)  602;  WatUns  Medical  Co.  v. 
Coombes,  166  Pac.  (Okla.)  1072;  Butler  Bros.  Shoe  Co. 
V.  United  States  Rubber  Co.,  156  Fed.  1. 

Appellant  also  contends,  and  the  trial  court  found,  that 
he  signed  the  contract  in  suit  as  surety  upon  condition 
that  one  Fuller  should  also  sign  before  its  delivery,  which 
condition  was  not  complied  with.  The  trial  court  found 
that  there  was  no  evidence  that  plaintiff,  prior  to  the 
delivery  of  the  bond,  had  notice  of  such  condition,  and 
further  found,  as  a  matter  of  law,  that  the  bond  was  de- 
livered to  and  accepted  by  plaintiff  in  good  faith. 

The  rule  appears  to  be  that,  *  ^  In  the  absence  of  evi- 
dence to  the  contrary,  it  will  be  presunaed  that  the  de- 
livery of  a  bond  was  unconditional.''  Gyger  v.  Court- 
ney, 59  Neb.  555.  The  surety  trusts  the  principal.  If 
there  is  anything  upon  the  face  of  the  bond  which  would 
suggest  inquiry  to  the  ordinarily  prudent  man,  the  rule 
is  otherwise.  Middleboro  Nat.  Bank  v.  Richards,  55  Neb. 
682 ;  Galhraith  v.  Shores-Mueller  Co.,  178  Ky.  688 ;  Wat- 
kins  Medical  Co.  v.  Hogue,  210  S.  W.  (Ark.)  628;  Pin- 
grey,  Suretyship  and  Guaranty  (2d  ed.)  sec.  51;  Steams, 
Suretyship  (2d  ed.)  sec.  108. 

It  is  urgfed  by  appellant  that  in  procuring  the  bond  de- 
fendant Hunt  acted  as  the  agent  of  the  plaintiff,  who  is 
therefore  charged  with  notice.  As  before  stated,  we  are 
of  opinion  that  defendant  Hunt  never  became  the  agent 
of  plaintiff.  Regardless  of  that  question,  however,  an 
agent  in  procuring  a  bond,  covering  good  faith  or  liabil- 
ity to  his  principal,  is,  in  the  nature  of  the  case,  not  act- 
ing for  the  principal.  He  is  the  principal  in  that  trans- 
action. The  bond  is  antecedent  to  and  a  condition  of  his 
agency.  Their  interests  are  not  identical.  See  Galbraith 
V.  Shores-Mueller  Co.,  supra. 

It  is  further  urged  that,  inasmuch  as  the  record  shows 
'that  the  indebtedness,  payment  for  which  was  guaran- 
teed, was  a  past  indebtedness,  and  that  at  the  time  de- 
fendant Campbell  signed  as  surety  Hunt  was  insolvent, 
there  can  be  no  liability  against  Campbell,  because  plain- 
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tiff  has  not  been  damaged.  It  is  said  that  CampbelPs 
liability  is  based  upon  estoppel,  he  being  estopped  to 
deny  the  validity  of  the  contract  only  because  the  plain- 
tiff did  not  have  notice  of  the  condition  upon  which  he 
signed  it;  that  as  between  two  innocent  persons  (plain- 
tiff and  Campbell)  recovery  should,  in  justice,  be  limited 
to  actual  damages  suffered. 

This  argument  assumes  the  validity  of  the  contract. 
It  does  not  attempt  to  deny  that  it  was  based  upon  a 
good  and  sufficient  consideration.  It  did  have  a  good 
consideration,  to  wit,  the  entering  into  a  new  contract, 
extension  of  time  of  payment,  and  payment  of.  one  dollar. 
Being  a  valid  and  binding  contract,  we  think  that  the 
damage  which  plaintiff  sustained  from  a  breach  of  it  is 
the  amount  of  loss  sustained  from  Campbell's  failure  to 
keep  his  promise  that  if  Hunt  did  not  pay  the  indebted- 
ness he  would.  This  necessarily  follows  if  we  are  to 
consider  Campbell's  promises  as  binding  upon  him.  When 
there  is  taken  out  of  a  contract  of  surety  its  undertaking 
against  loss  from  insolvency,  there  may  be  little,  if  any- 
thing, left.  The  rule  contended  for  would  apply  with 
much  force  to  the  case  of  a  promissory  note,  without  con- 
sideration or  obtained  by  fraud,  in  the  handt  of  an  in- 
nocent purchaser.  Equity  might  say,  in  such  case,  that 
the  innocent  holder's  recovery  should  be  limited  to  the 
amount  paid  and  interest.  Contrary  to  equity  (in  the 
opinion  of  the  writer),  the  courts  have  generally  held 
that  the  innocent  holder  can  recover  the  face  value  of 
the  note.  In  the  instant  case,  there  is  no  way  that  the 
promisee  can  be  saved  from  damage  except  as  the  prom- 
isor keeps  the  promise  that  he  has  made,  for  which 
promise  the  promisee  (without  fault)  has  paid  a  con- 
sideration. There  is  no  reason  in  law  why  a  surety  may 
not  undertake  that  an  insolvent  will  pay  his  debts  as 
well  as  one  who  is  solvent.  Hunt  did  pay  on  the  $666.83 
indebtedness  so  as  to  reduce  it  to  $384.88. 

We  are  of  opinion  that  the  judgment  appealed  from 

should  be 

Affirmed. 
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Letton  and  Day,  JJ.,  not  sitting. 

BosE,  J.,  dissenting. 

I  dissent  from  the  adoption  of  that  part  of  the  syllabus 
and  the  opinion  relating  to  monopoly  and  interstate  com- 
merce. These  matters  are  not  necessary  to  a  decision. 
Parties  to  future  litigation  should  not  be  prejudiced  in 
advance  by  these  unnecessary  rulings.  The  court  in  the 
future  should  not  be  embarrassed  by  them  in  determin- 
ing issues  between  parties  who  have  not  had  an  oppor- 
tunity to  present  their  views  thereon.  The  state  should 
not  be  put  to  the  expense  of  publishing  dicta. 


State,  bx  bel.  Fred  C.  Aybes  bt  aJm,  appellants,  v.  Da- 
rius M.  Amsberry,  Secretary  of  State,  appellee.. 

Filed  Mabch  13,  1920.    No.  21212. 

1.  Statutes:  Reference:  Petition.  Under  sections  2835  and  2337,  Rev. 
St.  1913  (amended,  Laws  1919,  ch.  86),  It  is  not  requisite  that 
each  sheet  of  referendum  petitions,  circulated  for  signatures, 
where  the  referendum  is  sought  as  to  the  entire  act,  shall  be  atr 
tached  to  a  full  and  correct  copy  of  the  measure  on  which  the 
referendum  is  demanded.  If  referendum  is  desired  upon  a  portion 
of  the  act  only,  that  portion  which  the  petitioner^  desire  sub- 
mitted should  be  printed  upon  the  petition. 

2.  :  :  — r-r—.  Under  section  2337,  supra,  it  is  requisite 

that  the  referendum  petition,  taken  as  a  whole,  which  includes 
all  of  the  various  sheets,  have  attached  to  it,  when  offered  for 
filing,  a  full  and  correct  copy  of  the  measure. 


3.  :  :  .  In  the  instant  case,  the  act  sought  to  be 

referred  contains  461  pages.  Held,  that  a  law  requiring  a  full 
copy  of  the  act  to  be  attached  to  each  sheet  of  the  petition,  con- 
taining room  for  20  petitioners  and  no  more,  would  be  unreason- 
ably obstructive. 

4.  :  :   Pebmissive  Legislation.     Section  ID,  art.  Ill  of 

the  Constitution,  provides  as  follows:  "This  amendment  shall  be 
self-executing,  but  legislation  may  be  enacted  especially  to  facili- 
tate its  operation."    Under  this  provision,  legislation  permissible 

104  Neb.— 18 
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must  be  such  as  frees  the  operation  of  the  constitutional  pro- 
visions from  obstruction  or  hindrance.  Any  legislation  which 
would  unreasonably  hamper  or  render  ineffective  the  power  re- 
served to  the  people  would  be  unconstitutional.  Reasonable  legis- 
lation to  prevent  fraud,  or  to  render  intelligible  the  purpose  of 
the  proposed  law,  would  not  be  objectionable  as  not  facilitating 
the  operation  of  the  amendment. 

5.   : :  Duties  of  Secbetabt  of  State.    The  duties  of  the 

secretary  of  state  are  ministerial.  His  duties  relative  to  referen- 
dum petitions  are  defined  by  statute.  He  would  have  no  power  to 
exercise  functions  strictly  judicial  in  their  nature. 

6.  Appeal:  Jurisdiction:  Time.  Where  the  parties  to  an  action  have 
stipulated  for  its  hearing  upon  the  merits  in  this  court,  and  have 
proceeded  to  prepare  and  file  briefs  in  accordance  with  the  stipu- 
lation, and  appellee  in  his  brief  suggests  that  the  court  is  with- 
out Jurisdiction  to  hear  the  appeal  because  it  was  not  taken  within 
ten  days,  as  provided  by  statute,  but  no  plea  or  motion,  objecting 
to  jurisdiction,  was  ever  made,  the  court  may  disregard  the 
suggestion  and  argument  made  in  the  brief. 

Appeal  from  the  district  court  for  Lancaster  county: 
William  M.  Morning,  Judge.  Reversed,  with  directions. 

Dexter  T.  Barrett,  for  appellants. 

Clarence  A.  Davis,  Attorney  General,  George  TF. 
Ayres,  J.  B.  Barnes  and  Burkett,  Wilson,  Brown  &  Wil- 
son, contra. 

C.  M.  Skiles  and  A.  G.  Wolfenbarger,  amici  curite. 

Cornish,  J. 

Mandamus  to  compel  the  secretary  of  state  to  file  a 
referendum  petition  upon  Senate  File  No.  2,  enacted  at 
the  1919  session  of  the  legislature,  and  known  as  the 
**Code  Bill,"  which  petition  the  secretary  of  state  re- 
fused to  file,  on  the  ground  that  there  was  not  attached 
to  the  various  sheets  or  sections  of  the  petition  a  '*full 
and  correct  copy''  of  the  enacted  law.  Relators  appeal 
from  a  judgment  sustaining  the  secretary. 

Section  2335,  Rev.  St.  1913  (amended,  Laws  1919,  ch. 
86),  is  in  part  as  follows:  ^'The  following  shall  be  sub- 
stantially the  form  of  petition  for  ordering  the  ref eren- 
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dum  against  any  act  or  any  part  of  any  act  passed  by 
the  legislature  of  the  state  of  Nebraska. 

*' Petition  for  Referendum. 

'*To  the  Honorable ,  Secretary  of  State  for 

the  State  of  Nebraska:    We,  the  undersigned  citizens 
and  legal  voters  of  the  state  of  Nebraska  and  the  county 

of ,  respectfully  order  that  the  Senate  (or  House) 

Bill  No. entitled  (title  of  act,  and  if  the  petition  is 

against  less  than  the  whole  act  then  set  forth  here  the 
part  or  parts  on  which  the  referendum-  is  sought),^'  etc. 

The  petition  in  controversy  complied  in  all  respects 
with  this  provision  of  the  law,  showing  title  of  the  act, 
but  did  not  have  attached  to  it  a  copy  of  the  law. 

Section  2336  gives  the  form  of  petition  for  proposed 
legislation  by  initiative.  This  section  requires  the  pro- 
posed law  to  be  set  forth  in  the  petition,  or  attached  to 
it. 

Section  2337  prbvides  in  part  as  follows:  ** Every 
such  sheet  for  petitioners'  signatures  shall  be  attached 
to  a  full  and  correct  copy  of  the  title  and  text  of  the  law 
or  amendment  to  the  Constitution  so  proposed  by  the 
initiative  petition;  but  such  petition  may  be  filed  with 
the  secretary  of  state  in  numbered  sections  for  conveni- 
ence in  handling,  and  referendum  petitions  shall  be  at- 
tached to  a  full  and  correct  copy  of  the  measure  on  which 
the  referendum  is  demanded  and  may  be  filed  in  num- 
bered sections  in  like  manner.  Not  more  .than  twenty 
signatures  on  one  sheet  shall  be  counted.  When  any 
such  initiative  or  referendum  petition  shall  be  offered 
fot  filing,  the  secretary  of  state,  in  the  presence  of  the 
governor  and  the  person  offering  the  same  for  filing, 
shall  detach  the  sheets  containing  the  signatures  and  aflS- 
davit  and  cause  them  all  to  be  attached  to  one  or  more 
printed  copies  of  the  measure  so  proposed  by  initiative 
petitions,  or  of  the  act  or  part  of  an  act  against  which 
referendum  petitions  are  filed. ' ' 

Relators  cite  our  opinion  in  Bartling  v.  Wait,  96  Neb. 
532,  as  decisive  of  the  question  in  dispute.    The  respond- 
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ent  argues  that  in  that  decision  section  23S5,  supra,  only 
was  construed.  No  detailed  discussion  of  the  language 
used  in  section  2337  is  entered  into;  and  it  is  probably 
true  that  some  of  the  questions  involved  in  the  proper 
interpretation  of  section  2337  were  not  considered  by 
the  court  at  that  time,  and  that  the  rule  laid  down  might 
not  come  under  the  doctrine  stare  decisis.  On  the  other 
hand,  the  immediate  question  was  in  issue.  A  purported 
copy  of  the  act  was  printed  on  the  petition.  It  omitted 
an  important  word,  and  it  was  urged  that  this  made  the 
petition  void,  because  section  2337  required  '*a  full  and 
correct  copy  of  the  act  proposed ' '  to  be  printed  upon  the 
petition.  We  held  that  section  2335  governed,  and  that 
section  2337  was  inapplicable  to  referendum  petitions. 
In  so  holding  we,  in  effect,  held  that  **a  correct  copy'* 
of  the  measure  need  not  be  attached  to  referendum  peti- 
tions. 

It  is  to  be  observed  that  to  secure  intelligent  petition- 
ing  the  need  for  an  attached  copy  is  not  at  all  the  same 
when  referring  legislation  as  when  initiating  it.  In  the 
one  instance,  the  voter  presumably  knows  the  law  and  is 
informed,  except  in  cases  where  only  a  portion  of  the  law 
is  being  referred,  and,  if  not,  can  get  exact  information. 
In  the  other,  presumptions  are  to  the  contrary.  This 
distinction  is  recognized  in  the  constitutional  amend- 
ment itself;  the  section  providing  for  initiative  requir- 
ing an  attached  copy  of  the  proposed  law,  which  require- 
ment is  omitted  from  the  section  providing  for  a  refer- 
endum. 

Bearing  upon  the  question  of  the  construction  of  the 
statute,  we  have  to  consider  also  the  language  of  the 
initiative  and  referendum  amendment  to  the  Constitution 
as  follows:  **This  amendment  shall  be  self -executing, 
but  legislation  may  be  enacted  especially  to  facilitate  its 
operation."  Const.,  art.  Ill,  sec.  ID.  Under  this  pro- 
vision, legislation  permissible  must  be  such  as  frees  the 
operation  of  the  constitutional  provisions  from  obstruc- 
tion or  hindrance.    Any  legislation  which  would  hamper 
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or  render  ineffective  the  power  reserved  to  the  people 
would  be  unconstitutional.  It  is  urged  that  a  law  which 
requires  a  461-page  book  to  be  attached  to  each  of  1,472 
sheets,  circulated  for  20  names,  is  obstructive;  that  the 
expense  and  inconvenience  of  it  would  sometimes  render 
practically,  if  not  quite,  impossible  the  reference  of  mea- 
sures; that  it  is  an  absurd  and  unnecessary  hardship, 
especially  so  when  it  is  considered  that  those  circulating 
the  petition  are,  ordinarily,  persons  working  voluntarily, 
without  pay,  in  what  they  conceive  to  be  the  public  inter- 
est. We  are  of  opinion  that  in  some  cases  at  least  this 
would  be  true,  and  that  the  law,  as  interpreted  by  the 
respondent,  would  be  open  to  that  objection.  Of  course, 
laws  to  prevent  fraud  " facilitate,'^  because  failure  to 
prevent  frauds  would  render  the  amendment  itself  ob- 
jectionable as  a  means  of  legislation. 

In  view  of  the  constitutional  provisions  and  of  our 
decision  in  Bartling  v.  Wait,  supra,  we  have  reached  the 
conclusion  that  section  2337  is  inapplicable  to  the  form 
of  the  petition  circulated ;  that  it  is  unnecessary  that  each 
sheet  for  referendum  petitioners'  signatures  have  at- 
tached to  it  a  true  copy  of  the  act ;  that  in  this  particular 
it  is  a  sufficient  compliance  with  section  2337  that  the 
referendum  petition,  taken  as  a  whole,  which  includes 
all  of  the  various  sheets,  have  attached  to  it,  when  offered 
for  filing,  a  full  and  correct  copy  of  the  measure.  This 
was  done  in  the  instant  case. 

Laws  to  facilitate  the  operation  of  the  amendment 
must  be  reasonable,  so  as  not  to  unnecessarily  obstruct 
or  impede  the  operation  of  the  law.  A  law  requiring  a 
full  copy  of  a  461-page  act  to  be  attached  to  each  sheet 
would  be  unreasonable  and  unnecessarily  obstructive.  In 
practice  it  has  never  been  thought  necessary,  in  submit- 
ting a  law  to  the  voters,  that  a  full  copy  of  it  should  be 
attached  to  the  voter's  ballot.  Accordingly,  section  2340 
of  the  act  requires  the  ballot  title  to  contain  only  an  im- 
partial statement  of  the  purpose  of  the  measure  to  be 
prepared  by  the  attorney  general.    Such  legislation,  for 
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the  purpose  of  informing  a  referendum  petitioner,  may- 
tend  to  facilitate  the  operation  of  the  law.  The  people 
are  conservative.  In  the  absence  of  fraud,  they  will  be 
inclined  to  vote  ' '  no "  to  a  proposition  which  they  do  not 
understand  and  which  purports  to  change  existing  laws. 

The  amendment  under  consideration  reserves  to  the 
people  the  right  to  act  in  the  capacity  of  legislators. 
The  presumption  should  be  in  favor  of  the  validity  and 
legality  of  their  act.  The  law  should  be  construed,  if 
possible,  so  as  to  prevent  absurdity  and  hardship  and  so 
as  to  favor  public  convenience. 

Relators  in  their  brief  devote  an  argument  to  the  prop- 
osition that  under  our  Constitution  and  laws  the  secre- 
tary of  state  is  a  ministerial  officer,  without  power  to  ex- 
ercise judicial  functions,  and  that  his  duties  relative  to 
referendum  petitions  are  strictly  defined  by  statute.  Of 
course,  this  is  true ;  but,  holding  as  we  do  that  the  peti- 
tion should  have  been  filed,  we  deem  it  unnecessary  to 
enter  into  a  discussion  of  this  question,  as  applied  to  the 
facts  and  circumstances  of  the  case  in  hand. 

Respondent  in  his  brief  calls  our  attention  to  a  pro- 
vision in  secjtion  2339  of  the  statute,  as  follows,  ''Either 
party  may  appeal  to  the  supreme  court  within  ten  days 
after  a  decision  is  rendered,"  and  suggests  that  the  ac- 
tion should  be  dismissed  for  want  of  jurisdiction.  It 
appears  that  judgment  was  entered  August  2 ;  motion  for 
a  new  trial  overruled  August  5;  and  transcript  filed  in 
this  court  August  19.  It  appears  further  that  on  October 
24  the  parties  stipulated  in  this  court  that  the  case  should 
be  advanced  for  hearing  * '  upon  its  merits. ' '  Afterwards, 
respondent  procured  time  for  preparing  and  filing  briefs. 
We  are  of  opinion  that  this  suggestion,  based  upon  a  pro- 
vision which  is  more  or  less  in  the  nature  of  a  statute 
of  limitations,  coming  after  stipulation  for  hearing  upon 
the  merits  and  after  having  subjected  the  opposing  party 
to  the  costs  incident  to  preparing  briefs,  may  and  should 
be  disregarded.  This  question  might  have  been  raised 
by  plea  or  motion  to  dismiss  for  want  of  jurisdiction. 
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but  was  not.    Lloyd  v.  Reynolds,  26  Neb.  63;  Patterson 
V.  Woodland,  28  Neb.  250. 

The  judgment  of  the  district  court  is  reversed..  It  is 
further  ordered  that  a  writ  of  mandamus  issue  out  of 
this  court,  requiring  respondent,  as  secretary  of  state,' to 
accept  and  file  the  referendum  petition  tendered,  detach- 
ing sheets  containing  signatures,  and  otherwise  proceed- 
ing in  accordance  with  the  statute  and  the  law  as  laid 
down  in  this  opinion. 

Bevebss^d. 

EosE,  J.,  dissents. 

Letton,  J.,  not  sitting. 

The  following  opinion  on  motion  for  rehearing  was 
filed  June  29,  1920.  Former  judgment  vacated,  and  a/p- 
peal  dismissed. 

1.  Appeal:  Jubisdigtion.  The  supreme  court  has  no  power  to  ex- 
ercise appeUate  Jurisdiction  in  proceedings  to  review  the  Judg- 
ments of  the  district  court,  unless  a  transcript  is  filed  with  the 
clerk  of  this  court  within  the  time  prescribed  by  law  for  taking 
appeals. 

2.  :  Time:  Initiativk  and  Restebendum  Act.  In  actions  aris- 
ing under  the  proTisions  of  chapter  159,  Laws,  1913,  as  amended 
by  chapter  86,  Laws  1919,  appeals  from  the  district  court  to  the 
supreme  court  must  be  taken  within  ten  days  from  the  rendition 
of  the  Judgment  or  final  order  in  the  district  court. 

3.  Statutes:  Construction.  "The  word  'may*  in  public  statutes 
should  be  construed  as  'must'  whenever  it  becomes  necessary  to 
carry  out  the  intent  of  the  legislature;  but  in  all  other  cases  this 
word,  like  any  other,  must  have  its  ordinary  meaning."  Kelly 
17.  Morse,  3  Neb.  224,  followed. 

4.  Appeal.  Record  examined,  and  the  case  held  to  be  an  appeal  from 
the  judgment  of  the  district  court,  and  not  an  original  action  for 
mandamus  in  this  court. 

6.  Statutes:  Initiative  and  Refebendum  Act:  Title.  The  title  of 
the  initiative  and  referendum  act  (Laws.  1913,  ch.  169)  examined, 
and  held  sufficient  to  cover  those  provisions  in  the  act  relative 
to  procedure  in  the  district  court  and  limitation  of  time  for  appeal, 
as  such  matters  are  found  to  be  germane  to  the  general  subject, 
expressed  in  the  title  as  "An  Act  to  provide  for  carrying  into 
effect  the  initiative  and  referendum,"  etc. 
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Day,  J. 

In  our  former  opinion  in  this  case,  ante,  p.  273,  the 
facts  are  sufficiently  set  forth  to  an  understanding  of  the 
controversy,  and  need  not  be  repeated  here. 

TJpon  our  initiative  a  reargument  has  been  had  ad- 
dressed solely  to  the  question  of  the  jurisdiction  of  this 
court.  The  respondent  contends  that  we  are  without 
jurisdiction  of  the  subject-matter,  for  the  reason  that  no 
transcript  of  the  proceedings  was  filed  with  the  clerk  of 
this  court  within  the  time  prescribed  by  law,  and  that  the 
filing  of  such  transcript  within  the  time  prescribed  is  a 
necessary  precedent  to  our  jurisdiction.  The  respondent 
relies  upon  the  provisions  of  the  statute  affecting  appeals 
in  cases  arising  under  the  act  for  carrying  into  effect 
the  initiative  and  referendum  powers  reserved  by  the 
people  (Laws  1913,  ch.  159),  and  particularly  upon  a  por- 
tion of  section  5  thereof.  This  provision  of  the  law  is 
referred  to  in  the  argument  as  section  2339,  Rev.  St. 
1913,  which  has  been  repealed  by  chapter  86,  Laws  1919, 
retaining,  however,  the  exact  language  found  in  the  orig- 
inal section,  viz.:  ** Either  party  may  appeal  to  the  su- 
preme court  within  ten  days  after  a  decision  is  ren- 
dered." The  order  of  the  district  court  from  which  the 
appeal  was  taken  was  entered  August  5,  and  the  tran- 
script of  the  proceedings  filed  with  the  clerk  of  this  court 
on  August  19.  —  some  14  days  after  the  final  order.  In 
our  former  opinion  we  held  that  the  question  of  juris- 
diction might  have  been  raised  by  a  plea  or  motion  to 
dismiss,  but  as  this  was  not  done,  and  the  parties  had 
stipulated  to  advance  the  case  and  try  it  *'upon  its 
merits,"  and  the  parties  had  gone  to  the  expense  of 
printing  briefs,  that  the  objection  to  the  jurisdiction 
would  be  deemed  to  have  been  waived.  In  support  of 
this  view,  we  cited  Lloyd  v.  Reynolds,  26  Neb.  63,  and 
Patterson  v.  Woodland,  28  Neb.  250.  Upon  a  reconsid- 
eration of  the  question  of  our  jurisdiction,  we  have  be- 
come convinced  that  the  position  taken  in  our  former 
opinion  is  wrong.   Except  in  the  class  of  cases  mentioned 
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in  article  VI,  sec.  2  of  the  Constitution,  wherein  original 
jurisdiction  is  conferred  on  this  court,  it  exercises  ap- 
pellate jurisdiction  only,  and  appellate  jurisdiction  of 
the  subject-matter  can  only  be  conferred  in  the  manner 
provided  by  statute,  and  cannot  be  conferred  by  stipula- 
tion of  the  parties.  The  question  of  the  jurisdiction  of 
this  court  where  the  transcript  was  not  filed  within  the 
prescribed  time  for  taking  an  appeal  has  been  several 
times  before  this  court.  In  French  v.  English,  7  Neb. 
124,  the  transcript  was  not  filed  within  the  period  pre- 
scribed for  taking  appeals,  and  a  motion  to  dismiss  for 
want  of  jurisdiction  was  sustained.  To  the  same  effect, 
see  Clark  v.  Morgan  S  Co.,  21  Neb.  673;  Patterson  v. 
Woodland,  28  Neb.  250 ;  Record  v.  Butters,  42  Neb.  786 ; 
Renard  v.  Thomas,  50  Neb.  398.  In  Allis  v.  Netvman,  29 
Neb.  207,  the  failure  to  file  the  appeal  within  the  time 
prescribed  was  due  to  the  fault  of  an  officer  of  the  court. 
The  motion  to  dismiss  was  overruled,  the  court  saying 
that  a  party  will  not  be  permitted  to  suffer  through  the 
omission  of  an  officer  of  the  court.  This  case  was  later 
disapproved  in  Stull  v.  Cass  County,  51  Neb.  760.  In 
that  case  the  transcript  was  not  filed  within  the  time  pre- 
scribed. The  attorneys  for  the  respective  parties  stipu- 
lated: **A11  objections  as  to  service  of  this  bill  of  ex- 
ceptions out  of  time  and  filing  of  same  in  supreme  court 
after  one  year  since  trial  of  case  are  waived,  as  court 
reporter  was  unable  to  furnish  it  in  time  for  regular 
service  and  filing  in  supreme  court  in  the  time  required, 
and  at  time  of  service  was  mislaid  by  the  county  attor- 
ney and  found  today.  *^  The  case  was  dismissed  for  want 
of  jurisdiction.  The  court  in  commenting  upon  the  stipu- 
lation used  this  language : 

'  *  The  f  c)tegoing  did  not  excuse  the  failure  to  file  a  cer- 
tified transcript  of  the  pleadings  and  judgment  within 
the  statutory  period,  since  it  only  purported  to  waive 
the  filing  of  the  bill  of  exceptions  out  of  time.  More- 
over, jurisdiction  of  the  subject-matter  cannot  be  con- 
ferred by  the  stipulation  or  agreement  of  parties.    The 
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statute  is  mandatory  as  regards  the  time  of  taking  ap- 
peals and  proceedings  in  error,  and  the  time  for  doing 
so  cannot  be  extended  by  agreement  of  the  parties. 
*  *  *  We  are  aware  that  this  statement  is  opposed  to 
Allis  V.  Newman,  29  Neb.  207,  but  the  decision  therein 
is  in  conflict  with  the  numerous  adjudications  of  this 
court  in  other  cases.  See  Sturtevant  v.  Wineland,  22 
Neb.  702 ;  Schuyler  v,  Hanna,  28  Neb.  601 ;  Omaha  Loan 
(&  Trust  Go.  V.  Ayer,  38  Neb.  891 ;  Fitzgerald  v.  Brandt, 
36  Neb.  68o;  Moore  v.  Wo^terman,  40  Neb.  498;  Record  v. 
Butters,  42  Neb.  786;  Renard  v.  Thomas,  50  Neb.  398. 
The  decisions  in  these  cases  are  followed,  and  that  in 
Allis  V.  Newman,  supra,  disapproved." 

In  Kock  V.  State,  73  Neb.  354,  the  transcript  was  not 
filed  within  the  statutory  time  allowed  for  appeals.  The 
question  of  jurisdiction  was  raised  in  the  brief.  In  com- 
menting upon  the  question  of  jurisdiction  the  court  said : 

' '  So  it  is  clear  that  we  are  without  any  jurisdiction  to 
review  the  proceedings  and  judgment  of  the  trial  court 
herein.  This  is  to  be  regretted,  for  the  reason  that  the 
sentence  in  this  case  seems  so  excessive,  considering  the 
value  of  the  property  alleged  to  have  been  stolen,  as  to 
be  almost  unconscionable.  If  we  were  at  liberty  to  as- 
sume jurisdiction  of  this  case,  we  would,  under  the  power 
given  us  by  section  509a  of  the  Code,  reduce,  the  sen- 
tence to  a  period  of  two  years.  Having  no  jurisdiction, 
we  cannot  grant  the  accused  any  relief,  and  he  must  re- 
sort to  executive  clemency.'^ 

In  the  case  of  Dirksen  v.  State,  86  Neb.  334,  briefs 
were  filed  by  both  parties.  The  court  of  its  own  motion 
dismissed  the  proceedings  in  error  because  the  tran- 
script was  filed  after  the  time  limited  by  law.  It  will 
thus  be  seen  that  we  have  uniformly  held  that  jurisdic- 
tion of  the  subject-matter  cannot  be  conferred  by  stipu- 
lation or  consent  of  the  parties,  nor  does  the  filing  of 
briefs  constitute  a  waiver.  Nothing  but  the  filing  of  a 
transcript  in  this  court  within  tiie  time  prescribed  can 
vest  this  court  with  jurisdiction  of  the  subject-matter. 
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No  stipulation,  consent,  or  waiver  of  the  parties  can 
take  the  place  of  the  filing  of  the  transcript.  The  case 
of  Patterson  v.  Woodland,  28  Neb.  250,  cited  in  our 
former  opinion,  is  an  authority  supporting  this  opinion 
In  that  case,  it  was  said:  ^*As  the  transcript  and  peti- 
tion in  error  were  filed  after  the  expiration  of  a  year 
from  the  rendition  of  the  judgment,  the  right  to  prose- 
cute error  had  ceased.** 

Lloyd  V.  Reynolds,  26  Neb.  63,  is  readily  distinguish- 
able from  the  present  case.  In  that  case  the  transcript 
and  petition  in  error  were  filed  within  the  year  (the  time 
then  prescribed),  and  the  court  would  have  jurisdiction 
of  the  subject-matter.  After  tiae  year  expired  the  par-^ 
ties  stipulated  waiving  the  issuance  and  service  of  sum- 
mons. It  was  said :  ' '  The  transcript  and  petition  in  er- 
ror were  properly  filed  in  the  court  within  the  year,  and 
the  defendant  could  lawfully  enter  his  appearance  herein 
after  the  expiration  of  that  time." 

In  Fromholz  v.  McGahey,  85  Neb.  205,  it  is  said:  *'We 
have  uniformly  held  that  filing  an  unauthenticated  tran- 
script of  a  judgment  of  the  district  court  did  not  give 
us  jurisdiction  of  the  controversy,  but  that  the  terms  of 
the  statute  must  be  observed  and  a  certified  transcript  of 
the  judgment  filed  within  the  time  limited  by  law."  See, 
also,  Snyder  v.  Lapp,  59  Neb.  243 ;  McDonald  v.  Grabow, 
46  Neb.  406 ;  Moore  v.  Waterman,  40  Neb.  498.  While  it 
is  a  fact  that  in  a  few  cases  decided  since  the  doctrine 
of  Allis  V.  Newman  was  overruled  it  has  been  intimated 
that  the  default  of  an  officer  of  the  court  might  warrant 
an  extension  of  time  for  filing  an  appeal,  an  examina- 
tion of  these  cases  discloses  that  such  statements  are 
merely  inadvertent  expressions  and  pure  dictum,  and 
it  may  further  be  said  that  since  the  decision  in  Stull  v, 
Cass  County,  51  Neb.  760,  no  appeal  has  ever  been  held 
in  this  court,  unless  the  transcript  was  filed  within  the 
statutory  time.  To  hold  otherwise  would  be  illogical. 
There  is  in  this  case  no  pretense  that  the  relator  was 
prevented  from  filing  his  transcript  by  the  fault  of  any 
officer  of  the  court. 
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The  next  question  which  suggests  itself  is  whether  the 
time  of  taking  the  appeal  is  to  be  governed  by  the  pro- 
visions of  chapter  159,  Laws  1913,  as  amended  by  chap- 
ter 86,  Laws  1919,  which  is  the  special  statute  relating 
to  cases  arising  under  the  initiative  and  referendum  act, 
or  is  it  to  be  governed  by  section  8186,  Rev.  St.  1913,  as 
amended  by  chapter  140,  Laws  1917,  which  is  the  general 
statute  relating  to  appeals.  If  the  former,  the  appeal 
must  be  perfected  in  ten  days,  provided  the  word  ''may'' 
as  used  therein  means  ''must."  If  the  latter,  the  appel- 
lant is  given  three  months  in  which  to  appeal.  That  the 
legislature,  by  this  act  relating  to  the  initiative  and 
referendum,  intended  to  prescribe  a  complete  method  of 
putting  into  practical  effect  the  constitutional  provision 
relating  to  the  initiative  and  referendum,  there  can  be 
no  reasonable  doubt.  The  language  is  clear  and  unam- 
biguous. The  act  sets  forth  in  detail  the  necessary  steps 
to  be  taken  to  carry  out  its  provisions.  It  provides  that, 
if  the  secretary  of  state  shall  refuse  to  accept  or  file  the 
petition,  ''any  citizen  may  apply,  within  10  days  after 
such  refusal,  to  the  district  court  for  a  writ  of  manda- 
mus; •  •  *  that  the  district  court  of  Lancaster 
county  shall  have  jurisdiction  of  all  litigation  arising 
under  the  provisions  of  this  act;"  that  such  suits  shall 
be  advanced  on  the  court  docket  and  decided  by  the  court 
as  quickly  as  possible;  and  that  "either  party  may  ap- 
peal to  the  supreme  court  within  10  days  after  a  decision 
is  rendered."  By  this  act  ample  provision  is  made  for 
the  protection  of  the  citizen  in  every  constitutional  right, 
and  if,  as  in  this  case,  he  hks  not  complied  with  the  terms 
of  the  law,  the  fault  is  his,  and  not  of  the  law.  This 
expression  of  the  legislative  will  is  binding  on  the  court 
as  well  as  the  citizen,  and  cannot  go  unheeded  without 
legal  justification.  It  is  a  recognized  principle,  approved 
by  this  court,  that  when  a  new  right  is  created  by  act  of 
the  legislature,  and  a  new  remedy  is  created  by  the  same 
act,  applying  to  the  same  subject,  the  remedy  so  pre- 
scribed is  exclusive.    Swaney  v.  Gage  County,  64  Neb. 
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627.  One  of  the  purposes  of  the  act  was  to  provide  an 
adequate  and  speedy  method  of  testing  in  the  court  any 
legal  obstacles  which  might  be  urged  against  the  sub- 
mission of  an  act  of  the  legislature  to  the  initiative  and 
referendum.  To  give  it  practical  effect,  it  was  necessary 
to  place  limitations  upon  the  time  within  which  the  ac- 
tion could  be  brought,  and  within  which  appeals  could 
be  taken. 

The  relators  seek  to  avoid  the  effect  of  the  provision 
of  the  statute,  *  *  Either  party  may  appeal  to  the  supreme 
court  within  ten  days  after  a  decision  is  rendered,''  by 
urging  that  the  word  **may,"  as  used  therein,  is  per- 
missive, and  not  mandatory.  In  view,  however,  that  this 
provision  relates  t(  matters  for  carrying  out  the  pro- 
visions of  the  initiative  and  referendum  laws  —  which 
of  necessity  must  be  voted  upon  at  fixed  dates  —  and 
the  further  fact  that  the  act  provides  that  .  **all  such 
suits  shall  be  advanced  on  the  court  docket  and  heard 
and  decided  by  the  court  as  quickly  as  possible,"  con- 
vinces us  that  it  was  the  intention  of  the  legislature  that 
such  suits  should  be  speedily  determined  and  to  aid  this 
purpose  the  time  in  which  an  appeal  could  be  taken  to 
the  supreme  court  was  limited  to  ten  days.  This  legis- 
lative intent  can  best  be  carried  out  by  construing  the 
word  ''may"  as  ''must,"  and  as  imposing  a  duty  rather 
than  conferring  a  privilege.  If  it  is  to  be  construed  in 
the  sense  of  a  permissive  act,  we  can  see  no  useful  pur- 
pose which  the  clause  quoted  subserves.  Under  the  gen- 
eral law  pertaining  to  appeals,  the  party  appealing  has 
three  months  in  which  to  file  his  transcript,  but  he  may 
file  it  at  any  time  after  the  judgment  within  the  three 
months'  period.  The  legislature  undoubtedly  had  some 
purpose  in  putting  into  the  section  the  clause  quoted,  and 
we  have  no  doubt  that  the  purpose  was  to  limit  the  time 
in  which  the  appeal  could  be  taken  in  caseis  arising  under 
the  provisions  of  this  chapter.  In  Kelly  v.  Morse,  3  Neb. 
224,  it  is  said :  "The  word  'may'  in  public  statutes 
should   be   construed   as   'must'   whenever   it   becomes 
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necessary  to  carry  out  the  intent  of  the  legislature ;  but 
in  all  other  cases  this  word,  like  any  other,  must  have 
its  ordinary  meaning.*'    State  v.  Farney,  36  Nab.  537. 

The  relators  also  contend  that  this  court  has  jurisdic- 
tion of  the  subject-matter  by  virtue  of  its  powers  of 
original  jurisdiction  in  cases  of  mandamus.  While  it 
is  true  that  this  court  is  given  original  jurisdiction  in 
mandamus,  it  is  also  true  that  the  district  court  has  con- 
current jurisdiction  in  that  class  of  cases,  and  that  from 
the  judgment  of  the  district  court  an  appeal  lies  to  this 
court.  The  real  question  here  is  whether  this  is  an  ap- 
peal from  the  judgment  of  the  district  court,  or  an 
original  action  in  this  court.  All  of  the  proceedings  of 
the  district  court  are  set  out  in  the  transcript,  including 
the  judgment,  overruling  of  the  motion  for  new  trial, 
and  the  settling  of  a  bill  of  exceptions.  The  case  is 
docketed  in  this  court  as  an  appeal.  There  is  no  appli- 
cation for  a  writ  to  issue  from  this  court,  which  would 
be  the  practice  if  this  were  an  original  case,  and  no- 
where, except  in  the  argument,  is  there  any  pretense  of 
invoking  the  original  jurisdictional  powers  of  this  court. 
As  we  view  it,  there  is  no  question  but  that  this  action 
invokes  the  appellate  jurisdiction  of  this  court,  as  dis- 
tinguished from  its  original  jurisdiction. 

It  is  urged  by  relators  that  the  provision  of  the  statute 
above  quoted,  limiting  the  time  in  which  an  appeal  should 
be  taken,  is  unconstitutional,  for  the  reason  that  the 
title  of  the  act  was  not  broad  enough  to  cover  that  pro- 
vision. 

The  title  is  as  follows:  *'An  Act  to  provide  for  carry- 
ing into  effect  the  initiative  and  referendum  powers  re- 
served by  the  people  in  sections  1,  lA,  IB,  IC,  and  ID 
of  article  III  of  the  Constitution  of  the  state  of  Nebras- 
ka; to  regulate  elections  thereunder;  to  provide  for  a 
publicity  pamphlet;  to  make  it  a  felony  to  violate  cer- 
tain provisions  of  this  act  and  to  provide  penalties  there- 
for.** 
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It  is  apparent  that  the  law  proposed  had  one  general 
subject,  and  that  subject  is  clearly  expressed  in  the  title 
—  legislative  provisions  to  provide  necessary  naachinery 
for  carrying  into  effect  the  initiative  and  referendum. 
The  constitutional  limitation,  that  no  bill  shall  contain 
more  than  one  subject,  which  shall  be  clearly  expressed 
in  the  title,  does  not  require  an  enumeration  in  the  title 
of  all  the  different  matters  germane  to  that  subject  which 
must  necessarily  be  covered  in  the  body  of  the  act.  The 
title  of  the  act  is  not  intended  to  serve  as  an  index  to 
the  contents,  but  only  as  an  indication  of  the  general 
object  sought,  and  it  is  implied  that  matters  incidental 
to  that  object  will  necessarily  be  covered.  The  title  in 
this  instance,  declaring  the  purpose  of  the  act  to  be  the 
carrying  into  effect  the  initiative  and  referendum  pro- 
visions of  the  Constitution,  sufficiently  covers  those  pro- 
visions of  the  act  providing  for  court  procedure  to  de- 
termine the  validity  of  referendum  petitions,  and  there 
fore  all  the  various  details  of  that  procedure,  including 
the  provision  for  filing  appeal  within  ten  days.  The 
procedure  provided  is  incidental  and  germane  to  the 
general  object  sought  to  be  attained.  Gathers  v.  Hen- 
nings,  76  Neb.  295 ;  State  v.  Power,  63  Neb.  496 ;  Stewart 
V.  Barton,  91  Neb.  96 ;  State  v.  Ure,  91  Neb.  31 ;  Robinson 
V.  Kerrigan,  151  CaL  40;  Gay  v.  District  Court,  41  Nev. 
330,  3  A.  L.  R.  224 ;  People  v.  Crissman,  41  Colo.  450 ; 
Adams  v.  lien  Biscuit  Co.,  162  Pac.  (Okla.)  938;  36  Cyc 
1017. 

It  follows  from  what  has  been  said  that  our  former 
judgment  should  be  vacated,  and  the  appeal  dismissed 
for  want  of  jurisdiction. 

FOBMBR  JUDGMENT  VACATED,  AND  APPEAL  DISMISSED. 

Aumicn,  J.,  dissents. 

Dean,  J.,  dissenting. 

The  sole  question  before  us  now  is  whether  a  consti- 
tutional amendment  that  was  adopted  in  1913,  and  that 
made  the  initiative  and  referendum  principle  of  govern- 
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ment  a  part  of  the  Constitution,  shall  be  enforced,  or 
whether  that  principle,  so  far  as  it  relates  to  the  present 
case,  shall  be  destroyed  by  judicial  construction  of  a  part 
of  an  act  of  the  legislature.  The  decision  here  cannot 
of  course  be  concerned  as  to  whether  the  subject  out  of 
which  this  controversy  arose  is  in  line  with  progressive 
legislation  or  otherwise.  To  the  writer  the  former  opin- 
ion, as  written  by  the  late  Judge  Cornish,  with  its  con- 
clusion seems  fairly  to  interpret  the  language  of  the  con- 
stitutional provision  in  question,  and  with  that  I  am 
content.    That  opinion  speaks  for  itself. 

This  is  a  proceeding  in  mandamus  in  which  the  dis- 
trict court  and  the  supreme  court  are  by  the  Constitution 
clothed  with  concurrent  jurisdiction.  Hence,  under  the 
facts  in  the  present  case,  the  question  of  jurisdiction 
may  not  be  of  so  supreme  and  controlling  importance, 
except  in  a  technical  sense,  as  may  perhaps  be  made  to 
appear  in  the  opinion  of  the  majority.  This  dissent  is 
not  based  on  the  ground  of  concurrent  jurisdiction. 
There  seems  to  be  controlling  force,  however,  in  the  sug- 
gestion that  the  ten-day  provision  for  appeal  in  chapter 
159,  Laws  1913,  as  amended  by  chapter  86,  Laws  1919, 
is  not  exclusive,  but  is  merely  cumulative.  Section  8186, 
Rev.  St.  1913,  as  amended  by  chapter  140,  Laws  1917, 
provides  generally  that  an  action  may  be  appealed  in 
three  months,  but  it  does  not  of  course  prevent  an  appeal 
from  being  perfected  in  ten  days  or  in  any  number  of 
days  within  three  months.  Except  on  the  clearest 
ground,  the  court  should  not  dismiss  an  action  for  want 
of  jurisdiction  of  the  subject-matter,  and  especially  when 
a  constitutional  question  is  involved  wherein  the  people 
have  reserved  the  ''power  at  their  own  option  to  approve 
or  reject  at  the  polls  any  act,  item,  section,  or  part  of 
anv  act  passed  by  the  legislature.*'  Const.,  art.  Ill,  sec. 
l/ 

Subsequent  to  the  adoption  of  the  present  Constitu- 
tion, and  from  time  to  time  as  need  arose,  amendments 
were  added  which  contain  no  language  that  is  not  clear 
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and  easily  understood.  Notwitl^standing  argument  to  the 
contrary,  there  is  no  room  in  a  Constitution  for  language 
of  double  or  doubtful  meaning.  In  this  respect  a  Con- 
stitution is  unlike  some  legislative  acts.  At  times  they  con- 
tain subjects  that  are  not  clearly,  or  not  at  all,  referred 
to  in  the  title,  and  therefore  remain  undiscovered  by  the 
public  until  brought  to  light  in  court  proceedings.  Some- 
times they  change  existing  law  without  notice.  The 
present  case  may  illustrate  the  point. 

Subjects  that  are  undisclosed  in  the  title  of  a  legisla- 
tive act  are  called  * 'jokers.*'  There  are  no  *' jokers'' 
in  a  Constitution.  It  obeys  the  scriptural  injunction. 
Its  language  is:  **Yea,  yea;  and  nay,  nay."  A  ^* joker" 
is  sometimes  the  offspring  of  a  careless  or  a  trustful 
legislature,  and  therefore  it  at  times  finds  its  way  into 
an  act  by  chance  or  by  accident.  Plainly  speaking,  there 
are  two  ** jokers"  in  the  act  here  in  question.  Both  are 
referred  to  in  this  dissent,  though  but  one  is  directly  in- 
volved here,  merely  to  show  **a  continuing  course  of 
conduct. ' '  One  reads :  *  *  The  district  court  of  Lancaster 
county  shall  have  jurisdiction  in  all  cases  of  laws,  parts 
of  laws  or  initiative  amendments  to  the  Constitution  with 
amendments  to  be  submitted  to  the  electors  of  the  state 
at  large."  Laws  1913,  ch.  159,  sec.  5  (Rev.  St.  1913, 
sec.  2339).  With  respect  to  the  above-quoted  language, 
it  may  be  observed  that  it  does  not  clearly  appear  by 
what  constitutional  right  or  authority  the  legislature 
presumes  at  all  to  confer  jurisdiction  of  the  subject- 
matter  herein  upon  one  district  court  to  the  apparent 
exclusion  of  all  other  district  courts.  It  is  obvious  that 
the  intention  was  to  confer  exclusive  jurisdiction;  other- 
wise the  act  would  have  been  silent  on  this  point.  But, 
altogether  aside  from  that,  the  question  respecting  juris- 
diction is  an  independent  ''subject."  Will  it  be  con- 
tended that  it  is  ''clearly  expressed  in  the  title"  or  that 
it  is  at  all  referred  to  therein?  If  the  right  so  to  confer 
jurisdiction  and  so  to  legislate  can  be  found  in  any  lan- 
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guage  in  the  Constitution,  my  attention  has  not  been 
directed  thereto. 

The  other  reads:  ''Either  party  may  appeal  to  the 
supreme  court  within  ten  days  after  a  decision  is  ren- 
dered." That  sentence  covfers  the  subject  in  the  act  that 
is  directly  involved  here,  and,  unless  it  may  be  held  to 
be  ''cumulative,"  the  statute  in  which  it  occurs  seems 
clearly  to  violate  this  language  of  the  Constitution, 
namely:  "No  bill  shall  contain  more  than  one  subject, 
and  the  same  shall  be  clearly  expressed  in  its  title.  And 
no  law  shall  be  amended  unless  the  new  act  contain  the 
section  or  sections  so  amended  and  the  section  or  sec- 
tions so  amended  shall  be  repealed."  Const.,  art.  Ill, 
see.  11. 

The  title  of  the  act  under  discussion  follows:  "An 
act  to  provide  for  carrying  into  effect  the  initiative  and 
referendum  powers  reserved  by  the  people  in  sections 
1,  lA,  IB,  IC,  and  ID  of  article  III  of  the  Constitution 
of  the  state  of  Nebraska;  to  regulate  elections  thereun- 
der; to  provide  for  a  publicity  pamphlet;,  to  make  it  a 
felony  to  violate  certain  provisions  of  this  act  and  to 
provide  penalties  therefor."  The  title  refers  to  the 
regulation  of  elections;  to  the  provision  for  the  issuance 
of  publicity  pamphlets;  to  the  provision  that  makes  a 
violation  of  the  act  a  felony  and  that  a  penalty  is 
provided.  But  no  reference  is  made  in  the  title, 
by  number  or  otherwise,  to  chapter  140,  Laws  1917, 
that  being  the  general  law  regulating  appeals,  and 
which  the  act  in  question  purports  to  amend.  The  latter 
act  provides  that  an  appeal  may  be  prosecuted  to  the 
supreme  court  in  three  months.  The  act  in  question  pro- 
vides for  a  reduction  in  time,  for  an  appeal  in  this  class 
of  cases,  to  a  period  of  ten  days,  and  this  it  does  with- 
out at  all  referring  to  chapter  140,  Laws  1917.  A  new 
"statute  of  limitations"  bv  the  amendment  of  an  im- 
portant  "practice  act"  is  created  without  any  reference 
thereto  in  the  title  and  without  any  reference  thereto 
in  the  body  of  the  act.    There  is  nothing  in  the  title  to  * 
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notify  the  members  of  the  legislature  or  the  public  that 
another  act  is  amended  in  a  most  important  feature. 

In  view  of  the  waiver  of  jurisdiction,  entered  into  by 
the  parties  hereto  prior  to  the  former  decision,  it  is 
doubtful  if  the  distinguished  counsel  on  either  side  knew 
of  or  were  advised  of  the  ten-day  amendment  until  after 
the  appeal  was  well  along  and  was  about  to  be  argued. 
I  do  not  agree  with  the  statement  in  the  opinion  of  the 
majority,  namely:  '*It  is  apparent  that  the  law  pro- 
posed had  one  general  subject,  and  that  subject  is  clear- 
ly expressed  in  the  title." 

As  pointed  out  in  the  former  opinion,  the  case  was 
advanced  for  hearing  upon  the  merits.  Afterwards, 
respondent  procured  time  for  preparing  and  filing  briefs. 
In  that  state  of  the  record  we  held  that,  the  relator  hav- 
ing been  subjected  by  the  respondent  to  the  costs  inci- 
dent to  preparing  briefs  and  the  like,  the  motion  to  dis- 
miss should  be  disregarded.  State  v.  Amsberry,  ante,  p. 
273.  Our  conclusion  and  the  opinion  then  adopted  were 
right,  and  even  if  not  based  strictly  on  all  of  the  grounds 
therein  stated,  as  now  held  by  a  majority  of  the  court, 
then  on  other  grounds  that  cover  the  issues  involved  and 
that  appear  to  be  sound. 

The  Constitution  provides:  *'This  amendment  shall 
be  self -executing,  but  legislation  may  be  enacted  especial- 
ly to  faciliate  its  operation.''  Const.,  art.  Ill,  sec.  ID. 
The  imperative  ''shall"  and  the  permissive  *'may"  as 
used  in  the  same  sentence  are  significant.  They  appear 
to  have  been  used  in  their  ordinary  and  popular  sense, 
and,  as  though  by  the  foresight  of  a  seer,  with  the  view 
of  hedging  about  with  safeguards  the  vital  principle  of 
the  ''initiative  and  referendum"  and  of  preserving  its 
"self -executing"  feature,  to  the  end  that  the  principle 
itself  be  not  destroyed.  Until  that  supreme  law,  so 
adopted,  is  modified  by  its  masters,  its  command  is  su- 
preme, and  of  course  must  be  obeyed  by  all  persons  alike. 
The  Constitution  of  a  state  is  the  composite  voice  and 
the  supreme  law  of  its  people.    From  time  immemorial 
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it  has  been  said  that  the  voice  of  the  people  is  the  voice 
of  God.  Out  of  this  sentiment  in  part  no  doubt  has 
grown  the  reverence  of  onr  people  for  a  Constitution. 

The  application  of  the  principle  of  the  initiative  and 
referendum  to  the  affairs  of  government  is  compara- 
tively new.  There  are  those  who  say  it  is  only  an  ex- 
periment in  self-government  that  has  not  yet  been  tried 
out,  and  that  not  all  are  agreed  as  to  its  merits.  Even 
so,  that  question  cannot  be  decided,  here.  Except  on  the 
clearest  ground  there  should  be  no  deprivation  of  the 
people *s  right  to  the  constitutional  "power"  that  they 
**  reserve  to  themselves  *  *  *  at  their  own  option  to 
approve  or  reject  at  the  polls  any  act,  item,  section,  or 
part  of  any  act  passed  by  the  legislature.*'  Const.,  art. 
ni,  sec.  1.  They  were  not  so  deprived  in  the  former 
opinion.  Hence,  I  dissent  from  the  present  opinion  of 
the  majority. 


Andbew  J.  Reed,  appellee,  v.  Fbancis  Wellman,  appel- 
lant. 

Fiua>  Mabch  13»  1920.    No.  20758. 

ZaJmictioa:  Remedy  at  Law.  "A  Utlgant  cannot  successfullj  inroke 
the  extraordinary  remedy  of  injunction,  the  effect  of  which  would 
be  to  obtain  possession  of  real  estate,  unless  the  facts  and  dr- 
ciimstances  in  the  case  are  such  that  his  ordinary  legal  remedies 
are  inadequate."  Hollinrake  v,  Neeland,  94  Neb.  630. 

Appeal  from  the  district  court  for  Hitchcock  county: 
Bbnest  B.  Pebkt,  Judge.    Reversed  and  dismissed. 

Lamhe  £  Butler  and  J.  L.  Rice,  for  appellants 

J.  F.  Ratcliff,  C.  E.  Eldred  and  J.  F.  C ordeal,  contra.- 

Dean,  J. 

Plaintiff  and  defendant  own  adjoining  farms  that  are 
divided  by  the  east  aiid  west  half -section  line.    A  dis- 
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pute  having  arisen  as  to  the  true  location  of  the  division 
line,  plaintiff  began  this  action  to  enjoin  defendant  from 
interfering  with  his  alleged  possession  of  a  strip  of 
ground  that  each  party,  as  a  part  of  his  legal  subdivi- 
sion, claims  to  own.  This  strip  is  from  a  half  to  three- 
quarters  of  a  mile  long  and  is  about  20  rods  wide  at  the 
west  end,  gradually  narrowing  to  a  width  of  10  or  12 
rods  at  the  east  end.  Plaintiff  recovered  judgment,  and 
defendant  appealed. 

Plaintiff  contends  that  the  north  line  of  the  strip  is 
the  true  dividing  line  and  defendant  contends  for  the 
south  line.  There  is  a  dispute  between  the  parties  re- 
specting possession  and  ownership.  Sometime  between 
the  early  part  of  1905  and  the  winter  of  1908  a  two-strand 
wire  fence  was  built  by  defendant  on  the  south  line  of 
the  strip,  which  has  been  maintained  by  him  from  thence 
continuously  and  without  interruption  as  a  pasture  fence. 
From  the  time  the  fence  was  erected  defendant  has  al- 
ways been  in  the  exclusive  possession  of  the  strip. 

In  July  or  August,  1917,  plaintiff  entered  defendant's 
inclosure,  without  his  knowledge,  and  pursuant  to  a  sur- 
vey then  recently  obtained  by  him,  set  posts  about. two 
rods  apart  and  five  feet  south  of  the  north  line  of  the 
strip,  and  along  its  entire  length,  to  which  he  attached 
a  single  strand  of  wire  with  a  gate  opening.  Plaintiff 
contends  that  this  so-called  fence  is  within  five  feet  of 
the  true  boundary  line  and  that  its  erection  entitles  him 
to  possession.  He  makes  no  claim  to  any  act  looking 
toward  possession  before  the  erection  of  the  single- 
strand  wire  fence. 

Soon  after  discovering  plaintiff's  structure  within  his 
inclosure,  defendant  took  it  down  and  threw  it  over  his 
own  fence  on  the  land  of  plaintiff,  who  subsequently  took 
it  home  as  he  testified.  About  two  days  afterward  plain- 
tiff, with  the  assistance  of  his  boys,  the  sheriff  being 
present,  but  not  in  his  oflScial  capacity,  removed  the  two 
strands  of  wire  from  the  posts  of  deiFendant's  fence  for 
the  entire  distance,  except  about  30  rods,  and  while  so 
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engaged  defendant  and  two  others  put  in  an  appearance, 
and  plaintiff  and  his  party  went  away.  Before  parting 
a  few  belligerent  expressions  were  exchanged,  but  no 
violence  was  done  by  either  party  to  the  other.  This 
action  followed. 

The  court  found  that  each  party  was  claiming  the  right 
of  possession  when  the  action  was  begun.  To  plaintiff 
was  "awarded  an  injunction  restraining  defendant  from 
trespassing  upon  said  tract  of  land  until  it  is  determined 
by  the  court  in  an  appropriate  proceeding  that  defendant 
has  the  right  of  possession  to  said  tract. '^ 

We  have  examined  the  case  de  novo  and  conclude  that 
the  evidence  does  not  support  ^he  judgment.  We  think 
the  court  erred  in  granting  plaintiff  the  relief  for  which 
he  prayed.  Prior  to  plaintiff's  entry,  defendant  seems 
to  have  been  in  the  quiet,  peaceable  and  undisturbed  pos- 
session of  the  strip  for  many  years,  but  whether  under 
claim  of  ownership  we  do  not  decide.  Plaintiff  seems  to 
have  invoked  the  extraordinary  writ  of  injunction  for 
the  sole  purpose  of  obtaining  possession  when  at  the 
time  he  had  a  plain  and  adequate  remedy  at  law.  Mohat 
V.  Hutt,  75  Neb.  732 ;  Hollinrake  v.  Neeland,  94  Neb.  530. 
His  claim  of  possession  is  not  sustained  by  the  record. 

We  conclude  that  defendant  was  in  possession  when 
this  suit  was  begun,  but  this  opinion  is  not  to  be  con- 
strued as  deciding  any  question  involving  title.  The  right 
to  bring  an  appropriate  action,  as  pointed  out  by  the 
learned  trial  court,  to  determine  the  question  of  title  re- 
mains open.  The  judgment  is  reversed  and  the  cause 
dismissed. 

Reversed  akd  dismissed. 

Lbttok  and  Day^  JJ.,  not  sitting. 
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Andrew  J.  Reed,  appellee,  v.  Thomas  E.  Wellman, 

APPELLANT. 
Filed  Mabch  13»  1920.    No.  20759. 

Appeal  from  the  district  court  for  Hitchcock  county: 
Ernest  B.  Perry,  Judge.    Reversed  and  dismissed. 

J.  L.  Rice  and  Lamhe  &  Butler,  for  appellant. 

J.  F.  Ratdif,  C.  E.  Eld  red  and  J.  F.  C  ordeal,  contra. 

Dban,  J. 

In  this  case  the  pleadings  and  the  material  issues  that 
are  involved  are  the  same  as  those  in  Reed  v.  Weliman^ 
ante,  p.  292,  that  is  decided  at  this  sitting.  In  both  cases 
the  land  of  the  defendants  joins  and  is  situated  imme 
diately  north  of  plaintiff's  land.  Ownership  of  a  part 
of  the  strip  in  dispute  is  claimed  by  the  defendant  in 
this  case.  The  cases  were  consolidated  and  tried  to- 
gether in  the  district  court,  and  on  appeal  they  have 
been  heard  here  and  decided  as  one  case.  The  decision 
in  the  former  case  controls  in  the  present  case. 

The  judgment  of  the  district  court  is  therefore  re- 
versed and  the  action  is  dismissed. 

Reversed  and  dismissed/ 

Letton  and  Day,  JJ.,  not  sitting. 
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Lizzie  Wickbbsham,  appeijlee,  v.  George  F.  Phillips  bt 

al.,  appellants. 

Omaha  Tribe  op  Indians,  appellee,  v.  George  F.  Phil- 
lips  ET.AL.,   APPELLANTS. 

Laura  Lyons,  appellee,  v.  George  F.  Phillips   et  al., 

appellants. 

Feled  Mabgh  13,  1920.    No.  20879. 

Appeal:  Tbial  to  Coubt:  Findings.  "When  a  Jury  is  waived,  and  a 
cause  tried  to  the  court,  its  finding  of  fact  will  not  be  disturbed 
if  there  is  sufficient  competent  evidence  in  the  record,  to  sustain 
the  finding."  Dravo-Doyle  Co.  v.  Metropolitan  Water  Ditirict, 
102  Neb.  184. 

Appeal  from  the  district  court  for  Thurston  county : 
Willis  Q,  Sears,  Judge.    Affirmed. 

Carter,  Brackney  (&  Carter,  John  R.  Carter  and  H.  W. 
Brackney,  for  appellants. 

T.  8.  Allen  and  Frank  A.  Peterson,  contra. 

Dean,  J. 

Plaintiffs  sued  in  Thurston  county  on  judgments  ob- 
tained November  8,  1906,  against  defendants  in  the 
district  court  for  Monona  county,  Iowa.  The  suits  were 
consolidated  in  the  district  court  and  will  be  treated  as 
one  case  here.  Plaintiffs  prevailed,  and  defendants  ap- 
pealed. 

On  June  3,  1904,  the  parties  hereto  entered  into  a 
written  stipulation  which  provided  that  the  case  then 
pending  in  Monona  county,  Iowa,  should  * '  stand  continu- 
ed from  term  to  tenn  to  await  a  decision  of  the  circuit 
court  of  the  United  States,"  then  pending  at  Omaha, 
wherein  the  United  States  was  complainant.  The  parties 
defendant  in  that  case  were  the  same  as  in  the  Iowa  case. 

Defendants  argue  in  their  brief  that,  on  the  same  date 
and  within  a  few  hours  after  the  written  stipulation    was 
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signed,  the  attorneys  for  the  respective  parties  in  the 
Monona  county  case  there  entered  into  a  verbal  stipula- 
tion to  the  effect  that,  as  the  Iowa  case  and  the  federal 
case  at  Omaha  ''were  identically  the  same,  the  verdict 
in  the  Omaha  case  was  to  settle  all  questions"  in  dispute 
between  the  parties,  and  the  Iowa  case-  should  therefore 
be  dismissed  as  soon  as  a  judgment  was  rendered  in  the 
federal  case.  Plaintiffs  admit  the  validity  of  the  written 
stipulation,  but  deny  that  the  verbal  stipulation  was  ever 
made. 

The  evidence  does  not  seem  to  support  defendants' 
argument,  and  we  think  that,  owing  to  the  lapse  of  time 
that  has  intervened  and  the  infirmity  of  memory  for  de- 
tails, they  must  be  mistaken  about  the  terms  for  which 
they  now  contend.  The  verbal  stipulation  seems  to  us 
to  be  inconsistent  with  the  terms  of  the  written  stipula- 
tion. It  appears,  too,  that  the  parties  plaintiff,  in  the 
case  wherein  the  judgments  sued  on  were  obtained,  were 
not  the  same  as  the  parties  plaintiff  in  the  federal  court 
at  Omaha,  nor  was  the  relief  granted  in  the  respective 
courts  the  same.  The  judgment  in  the  federal  court  was 
rendered  November  17,  1904.  It  is  now  argued  by  de- 
fendants that  the  Iowa  judgments  were  obtained  by 
fraud  in  that,  the  pleadings  having  been  settled  and  the 
issues  joined,  the  judgments  were  obtained  about  two 
years  after  the  date  of  the  written  stipulation,  and  in  the 
absence  of  defendants.  They  now  argue  that  the  judg- 
ments, having  been  so  obtained,  are  open  to  attack  on 
the  ground  of  fraud. 

We  deem  it  sufficient  to  say  that,  a  jury  being  waived, 
the  questions  at  issue  were  all  fairly  presented  to  the 
court,  and,  while  the  evidence  conflicts,  it  seems  fairly  to 
support  the  findings  and  judgment.  The  court  found 
specifically  ''that  there  was  no  fraud  in  the  obtaining  of 
the  judgments  of  the  district  court  of  Iowa,  for  Monona 
county,  sued  on  herein,  and  that  the  same  are  valid  as 
against  the  defendants. ' '  When  a  jury  is  waived,  a  con- 
tested finding  of  fact  will  be  sustained  if  there  is  suf- 
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ficient  competent  evidence  to  support  it.  Dravo-Doyle 
Co.  V.  Metropolitan  Water  District,  102  Neb.  184.  The 
judgment  is 

Affirmed^ 

Letton  and  Day,  JJ.,  not  sitting. 


Joseph  Wit»  Sr.,  appellant,  v.  Joseph  Wit,  Jb.,  et  al., 

appellees. 

r 

Filed  March  13,   1920.     No.  20929. 

DMds:  Setting  Aside.  A  deed  by  parents  to  a  son,  made  in  part  in 
consideration  of  money  paid  and  in  part  for  future  work  and 
labor  to  be  performed  and  for  certain  specified  commercial  articles 
to  be  furnished,  such  work  and  labor  not  being  peculiarly  personal 
nor  arising  out  of  the  relation  of  parent  and  child,  cannot  be  set 
aside  for  partial  failure  of  performance  by  the  grantee. 

Appeal  from  the  district  court  for  Saline  county : 
Ralph  D.  Browk,  Judge.    Affirmed. 

Rolland  F.  Ireland,  for  appellant. 

Bart  OS  S  Bartos,  contra. 

Dean,  J. 

The  plaintiff,  Joseph  Wit,  Sr.,  sued  for  the  cancelation 
of  a  deed  to  defendant  Joseph  Wit,  Jr.,  his  son,  and  for 
the  cancelation  of  a  contract  that  provided  for  certain 
work  to  be  performed  in  the  future'  and  commodities  to 
be  furnished  from  time  to  time  by  defendant  as  con- 
sideration for  the  conveyance,  and  also  for  the  cancela- 
tion of  a  $8,000  mortgage  on  the  land  described  in  the 
deed  that  was  given  by  defendant  to  the  plaintiff,  upon 
repayment  to  defendant  of  certain  money  paid  thereon. 
The  mortgage  was  also  given  as  part  consideration  for 
the  land.  Defendants'  general  demurrer  was  sustained, 
and,  plaintiff  refusing  to  plead  further,  the  action  was 
dismissed.    Plaintiff  appealed. 
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Plaintiff  alleged  that  on  February  21,  1906,  being  then 
60  years  of  age,  he  divided  the  bulk  of  his  land  among 
his  three  adult  sons  by  giving  to  each  of  them,  respec- 
tively, certain  deeds  of  conveyance.  There  is  no  con- 
troversy except  in  respect  of  the  conveyance  to  Joseph 
Wit,  Jr.,  to  whom  was  deeded  240  acres.  The  grantee 
gave  his  father  a  $3,000  mortgage  on  the  land  so  convey- 
ed, with  deferred  interest  bearing  payments,  and  also 
entered  into  the  contract  in  suit,  all  the  instruments  be- 
ing a  part  of  the  same  transaction  and  all  duly  recorded. 

The  contract  provided  generally  that  as  part  con- 
sideration for  the  conveyance  of  the  land  he  agreed  with 
grantors  ''to  do  and  perform  for  them  annually,  all  the 
necessary  farm  work,  such  as  plowing,  seeding,  cultivat- 
ing, hauling  of  manure,  mowing  of  meadow,  stacking  of 
hay,  and  properly  harvesting  and  husking  and  shelling 
and  delivering  to  mill  or  market  or  bins,^'  such  work  to 
be  done  on  plaintiff's  80-acre  tract  on  which  grantors 
lived  and  so  long  as  they  lived.  It  was  also  provided 
that  defendant  would  furnish  free  of  charge  ' '  all  teams, 
machinery  and  hired  help  necessary  to  successfully  carry 
on  such  farm  work,**  and  that  he  would  furnish  annually 
to  his  parents  ''all  the  hay  they  may  need  and  have  use 
of  for  their  live  stock  kept  by  them  on  said  farm,  and  to 
furnish  annual  pasture  for  their  six  head  of  cattle  on  his 
farm,  and  to  do  all  necessary  hauling  of  all  the  necessa- 
ries of  life,  including  fuel. '  * 

Plaintiff  alleged  that  defendant  failed  to  comply  with 
the  conditions  of  the  contract  in  that  he  did  not,  for  1915, 
1916  and  1917,  furnish  his  parents  with  "any  support, 
maintenance,  necessities  or  comforts  of  life,'*  and  that, 
plaintiff  and  his  wife  having  been  so  ' '  deprived  of  a  part 
of  their  maintenance  and  support  and  necessities  of  life, 
*  *  •  plaintiff  is  entitled  to  have  said  deed  can- 
celed, *  *  *  in  order  that  this  plaintiff  and  his  said 
wife  may  in  the  future  be  provided  with  their  main- 
tenance and  support  and  the  necessities  of  life." 
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The  contract  in  question  makes  no  provision  for  sup- 
port and  maintenance,  nor  for  personal  services  of  any 
sort.  The  necessary  farm  work  and  the  hauling  that  are 
specifically  mentioned  can  all  be  performed  by  help  hired 
for  that  purpose.  In  fact,  the  contract  plainly  provides 
that  defendant  shall  furnish  **all  teams,  machinery  and 
hired  help  necessary  to  successfully  carry  on  such  farm 
work.  * '  The  commodities  referred  to  in  the  contract  and 
the  pasturage  are  purchasable  in  any  farming  conmiuni- 
ty.  The  contract  does  not  require  the  personal  attention 
of  any  particular  person  for  any  particular  or  designated 
purpose.  It  appears  to  be  a  bargain  and  sale  contract, 
and  defendant  can  be  made  to  respond  in  an.  action  at 
law,  which  affords  an  adequate  remedy,  for  any  violation 
of  its  terms. 

It  is  incumbent  on  the  court  to  construe  the  contract 
as  made  by  the  parties.  We  cannot  make  a  contract  for 
them.  Plaintiff  places  a  construction  on  the  contract  in 
suit  that  does  not  seem  to  find  support  in  ihat  instru- 
ment. In  the  cases  cited  in  support  of  his  argument  the 
contracts  between  the  parent  and  the  child,  there  under 
discussion,  provide  generally  for  services  to  be  rendered 
by  the  child  to  the  parent  that  are  peculiarly  personal  in 
their  nature  in  that  they  arise  out  of  the  relation  of  the 
parties,  such  as  proper  care  in  case  of  sickness  and  for 
medical  attention,  personal  support  and  maintenance, 
and  the  like.  But  that  situation  does  not  appear  in  the 
present  case. 

The  distinction  between  a  deed  that  is  made  in  con- 
sideration of  future  support  of  the  grantor  and  a  deed 
of  bargain  and  sale  is  pointed  out  in  the  second  para- 
graph of  the  syllabus  in  Russell  v.  Rabbins,  247  lU. 
510:  *'A  deed  made  in  consideration  of  the  future  sup- 
port of  the  grantor  is  distinguished  from  an  ordinary 
deed  of  bargain  and  sale  in  that  the  grantor  parts  with 
his  property  in  consideration  of  future  support,  which 
a  court  of  equity  cannot  compel  the  grantee  to  furnish 
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and  a  court  of  law  cannot  make  good  in  case  the  gran- 
tee violates  his  agreements.'' 

In  the  present  case  fraud  is  not  charged,  nor  does  it 
appear  that  the  conveyance  was  procured  by  undue  in- 
fluence. The  contract  is  of  record,  and  defendant  cannot 
escape  his  legal  liability  thereunder.' 

The  judgment  is 

Affirmed, 

MoRRissEY,  C,  J.,  and  Letton,  J.,  not  sitting. 


John  Gbiggs,  plaintiff,  v.  Chicago,  Bock  Island  &  Pa- 
'     ciFic  Eailwat  Company,  appellant  :  Lambert,  Shot- 
well  &  Shotwell  et  al..  Interveners,  appellees. 

Filed  Mabch  13,  1920.    No.  21267. 

Attorney  uid  Client:  Attobnet's  Lien.  Defendant  sought  on  appeal 
to  reverse  a  Judgment  for  $2,500.  While  the  appeal  was  pending 
and  undetermined,  plaintiff  accepted  $600  in  full  settlement,  and 
also '  stipulated  ,  for  a  dismissal  of  the  appeal,  all  without  the 
knowledge  of  plaintiff's  counsel,  whose  lien  for  an  attorney's  fee, 
based  on  a  written  contract  with  plaintiff,  which  provided  that 
counsel  should  "have  a  lien  for  their  services  upon  any  money 
or  property  received  in  settlement  or  recovered  by  Judgment," 
of  which  defendant  had  notice,  was  on  file  when  the  Judgment 
was  rendered.  Held,  that  the  settlement  and  the  agreement  to 
dismiss  could  not  operate  to  deprive  the  lienors  of  their  right 
to  the  enforcement  of  their  lien  upon  the  entire  amount  of  the 
Judgment 

Appeal  from  the  district  court  for  Douglas  county: 
William  A.  Redick,  Judge.    Affirmed. 

E.  P.  Holmes  and  Ouy  C.  Chambers,  for  appellant. 

Lambert,  Shotwell  £  Shotwell  and  Amos  P.  Scruggs, 
contra. 

Dean,  J. 

Plaintiff  recovered  a  judgment  for  $2,500,  for  personal 
injuries  sustained  while  in  defendant's  employ,  and  de- 
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fendant  appealed.  While  the  appeal  was  pending  here 
and  undetermined,  defendant  paid  plaintiff  $500,  which 
was  accepted  by  him  in  full  settlement  of  his  claim.  The 
parties  at  the  time  filed  a  stipulation  that  the  appeal 
should  be  dismissed.  The  settlement  was  effected  and 
the  dismissal  agreement  entered  into  without  the  knowl- 
edge of  plaintiff's  counsel.  Before  the  trial  began  in 
district  court,  plaintiff  had '  contracted  in  writing  with 
his  counsel  to  pay  an  attorney  fee  contingent  on  the 
amount  of  recovery.  The  contingent  fee  contract  pro- 
vided that  the  interveners  should  **have  a  lien  for  their 
services  upon  any  money  or  property  received  in  settle- 
ment or  recovered  by  judgment. ' '  To  insure  payment  of 
their  fee  the  interveners  filed  the  contract  in  the  district 
court,  of  which  defendant  had  notice  under  section  272, 
Bev.  St.  1913.  When  plaintiff's  counsel  discovered  that 
settlement  was  made  and  that  a  stipulation  to  dismiss 
the  appeal  had  been  agreed  upon,  they  asked  and  were 
given  leave  to  intervene  as  claimants  of  an  attorney's 
lien.  We  thereupon  dismissed  the  appeal  as  to  plaintiff 
and  remanded  the  case,  leaving  the  question  of  the  at- 
torney's lien  to  be  heard  and  determined  by  the  district 
court.  When  the  hearing  was  had  in  that  court,  inter- 
veners recovered  a  *' supplemental  judgment"  against 
defendant  computed  on  the  basis  of  their  agreed  share  of 
the  judgment  as  provided  in  the  contract.  From  that 
judgment  defendant  appealed. 

In  respect  of  interveners'  lien,  defendant  argues  that 
it  should  be  computed  on  the  basis  of  plaintiff's  settle- 
ment, namely,  $500,  and  not  on  the  basis  of  the  $2,500 
judgment,  as  contended  by  interveners.  As  applied  to 
the  facts  we  do  not  think  defendant's  argument  is  sound 
in  law  or  equity.  A  good  faith  compromise  and  settle- 
ment between  parties  that  is  intended  to  bring  vexatious 
and  expensive  litigation  to  an  end,  in  which  third  parties 
have  no  interest,  is  always  favored  by  the  courts.  But. 
that  is  not  the  case  before  us. 
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There  is  evidence  tending  to  prove  that  plaintiff  was 
an  improvident  man  of  roving  disposition.  After  the  ap- 
peal was  perfected  he  called  on  defendant's  counsel  at 
Lincoln  and  offered  to  settle  for  $200.  Upon  inquiry  he 
said  that  he  neitiier  consulted  nor  did  he  intend  to  con- 
sult his  counsel  in  the  matter.  Plaintiff  was  thereupon 
informed  that  a  settlement  could  not  be  effected  without 
the  consent  of  his  counsel,  the  lienors.  Subsequently 
Mr.  Stiers,  the  local  claim  agent  of  defendant  for  Lin- 
coln territory,  went  from  Lincoln  to  Omaha  and  called 
on  interveners,  informing  them  that  plaintiff  would 
settle  for  $200.  Upon  asking  what  they  would  be  wil- 
ling to  accept  in  settlement  he  was  informed  that  they 
would  advise  their  client  not  to  consider  a  settlement 
for  less  than  $2,500,  and  that  in  payment  of  their  fee 
they  would  not  accept  less  than  the  amount  represented 
by  their  lien.  Sometime  afterward  plaintiff  appeared 
at  interveners'  Omaha  office  and  was  advised  against 
a  settlement  on  Stier's  terms.  Before  he  left  plaintiff 
informed  his  counsel  that  he  would  not  settle  with  de- 
fendant. Subsequently  the  settlement  and  the  agree- 
ment to  dismiss  were  both  entered  into  at  Chicago 
between  plaintiff  and  Stiers,  who  represented  defend- 
ant; the  chief  claim  agent  of  defendant  having  sent  for 
him  to  come  to  Chicago  and  there  meet  plaintiff  for  that 
purpose. 

The  settlement,  so  far  as  it  purports  to  affect  the  claim 
of  the  interveners,  is  of  no  force,  because  their  rights 
were  ignored.  Their  interest  in  the  judgment  became  ab- 
solute upon  rendition,  and  defendant  could  not  there- 
after, by  a  secret  settlement  with  plaintiff,  having  notice, 
deprive  them  of  the  lien  that  was  agreed  upon.  The 
contract  between  plaintiff  and  the  interveners  operated 
as  an  equitable  assignment  of  the  judgment  to  the  extent 
of  the  interveners'  claim,  and,  in  the  absence  of  reversal 
or  modification  on  appeal,  the  plaintiff,  having  notice, 
could  not  give  a  valid  discharge  of  the  judgment,  except 
as  to  his  own  unassigned  interest  therein,  until  payment 
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of  the  lien.  Corson  v.  Lewis,  77  Neb.  446,  on  rehearing, 
449 ;  Aspinwall  v.  Sahin,  22  Neb.  73 ;  Union  P.  R.  Co.  v. 
Roeser,  G9  Neb.  62 ;  Desaman  v,  Butler  Bros.,  118  Minn. 
198 ;  Weeks  v.  Wayne  Circuit  Judges,  73  Mich.  256 ;  Louis- 
ville  &  N.  R.  Co.  v.  Proctor,  21  Ky.  L.  Bep.  447 ;  Ham- 
mond, W.  £  E.  C.  R.  Co.  V.  Kaput,  61  Ind.  App.  543; 
2  Thornton,  Attorneys  at  Law,  sees.  425,  643 ;  2  R.  C.  L. 
1081,  1082,  sees.  171,  172.  The  evidence  that  $1,200  to 
$1,500  was  the  reasonable  valne  of  interveners*  services 
in  behalf  of  plaintiff  Griggs  was  not  denied  by  defendant. 

It  has  been  suggested  that  the  appeal  bond  superseded 
the  $2,500  judgment.  True,  but  such  bond  is  conditioned 
upon  prosecuting  the  appeal  to  effect  and  without  un- 
necessary delay.  The  terms  of  an  appeal  bond  do  not 
contemplate  a  surreptitious  and  secret  settlement,  by 
payment  of  one-fifth  of  the  face  of  the  judgment,  and  an 
agreement  for  a  dismissal  of  the  appeal,  at  a  point  500 
miles  distant  from  the  jurisdiction  of  the  court  in  which 
the  judgment  was  obtained,  to  the  prejudice  of  lien  hold- 
ers, as  in  the  present  case.  It  is  proper  to  observe  that 
counsel  for  defendant  were  not  concerned  in  the  settle- 
ment as  Chicago,  nor  in  the  dismissal  agreement.  We 
conclude  that,  in  the  absence  of  fraud  or  mistake,  or  of 
a  reversal  or  modification  of  the  judgment  on  appeal, 
plaintiff  with  notice  could  not  by  the  settlement  and  the 
stipulation,  both  in  question  here,  prejudice  the  rights 
of  the  interveners  in  the  judgment. 

The  judgment  is 

Affibm£D^ 

BosE,  J.,  dissents. 

Day,  J.,  not  sitting. 

Letton,  J.,  concurring. 

In  this  case  the  settlement  and  dismissal  of  the  action 
were  procured  for  a  comparatively  small  sum  in  the  ab- 
sence of  plaintiff's  attorneys,  who  had  filed  a  lien  upon 
the  judgment,  of  which  the  defendant  had  full  notice. 
While  the  parties  had  a  right  to  settle  the  case,  they 
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could  not  by  so  doing  divest  the  lien  of  the  attorneys  up- 
on the  judgment  for  their  services  actually  rendered. 
While  the  fee  provided  for  by  the  contract  was  a  contin- 
gent one,  such  contingent  fees  are  not  unlawful  in  this 
state,  and,  if  reasonable  under  all  the  circumstances,  are 
approved  by  the  courts.  The  evidence  supports  the  find- 
ing of  the  court  aa  to  the  value  of  the  services  rendered. 

After  the  action  was  dismissed  in  this  court,  upon  a 
showing  by  counsel  the  dismissal  was  set  aside.  Counsel 
then  filed  a  petition  in  intervention  setting  up  the  facts 
as  to  their  lien.  Afterwards  appellants  dismissed  the 
appeal  with  the  consent  of  this  court,  but  the  matter  of 
the  attorneys'  Uen  was  left  pending,  and  the  issue  as  to 
the  lien  and  its  amount  was  remanded  to  the  district 
court  to  determine.  The  dismissal  of  the  appeal  left  the 
judgment  in  force  so  far  as  the  attorneys'  rights  were 
concerned,  and  their  lien  attached  thereto. 

Authorities  from  other  states  are  not  of  much  avail 
here.  In  Rice  d  Gorum  v.  Day,  33  Neb.  204,  Judge  Max- 
well says:  ** Whatever  the  rule  may  be  in  other  states,  it 
is  well  settled  in  this  state  that  the  lien  of  an  attorney 
upon  a  judgment  to  the  extent  of  his  reasonable  fees  and 
disbursements  is  paramount  to  any  rights  of  the  parties 
in  the  suit  or  to  any  set-oflf.''  And  the  uniform  course 
of  our  decisions  has  been  to  construe  the  lien  statute 
in  such  a  manner  as  to  protect  just  and  honest  claims  for 
services  rendered  when  a  proper  lien  has  been  filed  and 
notice  given.  Griggs  <&  Ashby  v.  White,  5  Neb.  467; 
Aspinwall  v.  Sabin,  22  Neb.  73;  Greek  v.  McDaniel,  68 
Neb.  569;  C(Hinsman  v.  Modern  Woodmen  of  America,  69 
Neb.  710;  Jones  v.  Duff  Grain  Co.,  69  Neb.  91;  Hoyt  v. 
Chicago,  JS.  I.  &  P.  R.  Co.,  88  Neb.  161. 

The  lien  statute  would  be  of  little  use  to  counsel  who 
had  obtained  judgment  in  favor  of  a  client,  if  the  parties 
might,  without  their  knowledge  or  consent,  come  together 
outside  of  the  jurisdiction  and  settle  a  judgment  for  a 
small  fraction  of  the  amount  recovered. 

104  Neb.— 20 
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The  language  of  Chief  Justice  Adams  of  the  supreme 
court  of  Iowa  in  Smith  dt  Baylies  v.  Chicago,  R.  I.  <&  P. 
R.  Co.,  56  la.  720,  seems  applicable  here: 

**  But' the  defendant  claims  that' it  was  its  right  to  pay 
the  claimant  directly,  in  the  absence  of  the  attorneys, 
and  without  their  knowledge.  The  right  to  make  such 
payment  would  doubtless  be  valuable  in  many  cases.  It 
is  well  known  that  irresponsible  and  unscrupulous  claim- 
ants can  be  settled  with  upon  more  favorable  terms  after 
expensive  litigation,  if  they  can  be  allowed  to  receive 
the  whole  payment  and  cheat  their  attorneys.  But  how- 
ever valuable  the  right  may  be,  this  consideration  has 
no  weight  when  addressed  to  a  court.  Nor  do  we  think 
that  there  is  anything  which  we  can  notice  in  the  objec- 
tion that  if  a  Uen  is  allowed  attorneys  will  advise  against 
proper  settlements  by  compromise.  The  lien  is  valuable, 
mainly,  where  the  claimant  is  irresponsible.'* 

When  defendant  made  the  settlement,  it  must  be  taken 
to  have  made  it  in  view  of  and  with  the  expectation  that 
it  would  pay  the  just  demands  of  the  attorneys,  so  far 
as  protected  by  the  lien. 

Cornish,  J.,  dissenting. 

If  the  opinion  properly  states  the  law,  then  I  think  the 
next  legislature  should  enact  a  new  law,  as  the  »legisla- 
ture  of  1917  considered  doing.  The  opinion  in  effect 
holds  that  the  parties  to  a  lawsuit  cannot  settle  their  con- 
troversy without  the  consent  of  their  attorneys  —  a  rule 
never  before  announced,  so  far  as  I  know,  by  any  court. 

It  would  not  be  surprising  if  we  lawyers,  who  have 
ourselves  received  contingent  fees,  should  be  biased  in 
favor  of  a  practice  absolutely  forbidden  at  the  common 
law.  At  common  law,  settlements  were  always  encourag- 
ed by  the  courts.  Lawyers  were  regarded  as  oflScers  of 
the  court,  and  anything  which  had  a  tendency  to  change 
the  attitude  of  the  lawyer,  so  that  he  might  become  in- 
terested as  a  litigant,  was  frowned  upon  as  against  public 
policy.  Beginning  with  Chancellor  Kent,  all  of  the  great 
lawyers,  whose  names  are  honored  by  the  profession. 
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have  condemned  or  expressed  forebodings  of  the  prac- 
tice. The  objection  is  not  that  a  litigant,  unable  to  raise 
cash  in  order  to  be  represented  by  an  attorney,  is  per- 
mitted to  let  the  fee  be  contingent  upon  success,  but  to  a 
situation,  illustrated  by  the  case  in  hand,  where  the  at- 
torneys have  more  to  win  or  lose,  as  a  result  of  the  law- 
suit, than  the  litigant  himself.  The  emolument  going  to 
the  attorney  should  bear  some  proper  relation  to  the  ser- 
vice rendered.  I  have  known  an  attorney  to  receive  a 
fee  of  $5,000  for  a  day's  work,  when  the  same  attorney 
would  be  ready  to  give  his  services  for  $50  a  day,  or  less. 
The  practice  should  be  regulated  by  law.  The  attorney 
should  not  be  permitted,  unbeknown  to  the  jury  and  per- 
haps to  the  judge,  to  become,  in  all  essential  respects, 
a  litigant.  Chancellor  Kent  said :  *  *  The  purchase  of  a 
lawsuit  by  an  attorney  *  *  *  is  champerty  in  its 
most  odious  form ;  and  it  ought  equally  to  be  condemned 
on  principles  of  public  policy.  It  would  lead  to  fraud, 
oppression,  and  corruption.  As  a  sworn  minister  of  the 
courts  of  justice,  the  attorney  ought  not  to  be  permitted 
to  avail  himself  of  the  knowledge  which  he  acquires  in 
his  professional  character,  to  speculate  in  lawsuits.  The 
precedent  would  tend  to  corrupt  the  profession,  and  pro- 
duce lasting  mischief  to  the  community.'*  Arden  v.  Pat- 
terson,  5  Johns.  Ch.  (N.  Y.)  •M. 

My  special  criticism  here  is  that  this  decision  violates 
precedent.  Hitherto,  while  all  of  the  decisions  have  not 
agreed  in  certain  important  respects,  they  have  agreed 
upon  certain  propositions  as  follows: 

(1)  Any  contract  between  an  attorney  and  his  client 
which  seeks  to  give  the  attorney  control  over  the  litiga- 
tion and  to  make  him  a  part  owner  of  the  lawsuit  is  void 
as  against  public  policy.  The  contract  here  does  not,  by 
its  terms,  attempt  to  give  the  attorney  control  of  the  law- 
suit; the  opinion  does  that. 

(2)  It  is  always  the  right  of  the  parties  to  a  lawsuit 
pending  to  come  together  and  settle  it.  If  coUusively 
done  to  defraud  the  attorney,  then  there  are  varying 
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rules  for  the  protection  of  the  attorney  against  the  fraud. 
Even  after  final  judgment,  when  the  rights  of  the  at- 
torney might  be  said  to  be  more  or  less  fixed  or  vested, 
the  courts  have  held  that  the  attorney  cannot  prevent  a 
settlement  for  less  than  the  amount  of  the  judgment,  if 
fairly  made. 

(3)  A  settlement,  fairly  made,  is  binding  upon  the 
litigants  and  their  attorneys  according  to  its  terms.  In 
such  case,  however,  if  the  defendant  has  notice  of  an  at- 
torney's lien  which  has  attached,  he  must  not  disregard 
it. 

Coming  now  to  the  case  in  hand,  it  is  to  be  observed 
that  there  Was  absolutely  no  fraud  in  the  settlement 
made  by  the  litigants,  unless  fraud  can  be  predicated  up- 
on the  mere  fact  that  the  litigants  settled  the  case  for 
less  than  the  attorney  would  advise  or  consent  to.  Sure- 
ly, if  it  was  the  right  of  the  litigants  to  settle,  it  neces- 
sarily follows  that  no  fraud  can  be  found  in  the  mere 
fact  that  they  did  settle.  To  say  otherwise  would  be  like 
disputing  the  sun. 

To  state,  as  in  the  syllabus  of  the  majority  opinion, 
that  the  settlement  was  had,  ''all  without  the  knowledge 
of  plaintiff 's  counsel,''  is  inaccurate,  unless  the  state- 
ment relies  for  its  confirmation  upon  what,  may  we  not 
say,  comes  near  being  a  quibble.  The  opinion  shows  the 
contrary.  When  plaintiff  came  to  defendant  to  settle, 
the  defendant  peremptorily  refused  to  settle  until  plain- 
tiff had  received  the  advice  of  his  attorney.  This  was 
had  and  settlement  advised  against.  Afterwards  the  de- 
fendant told  the  attorney  of  the  proposed  settlement. 
The  attorney  had  full  knowledge  of  what  the  defendant 
proposed  to  do,  even  to  the  very  terms  of  the  settlement. 

It  would  be  foolish  in  the  law  to  require  that  the  settle- 
ment be  had  in  the  presence  of  the  attorney  who  refuses 
to  participate,  or  that  he  should  know  the  hour  and  place 
of  the  settlement.  It  would  be  foolish  also  to  require 
that  the  settlement  be  had  in  Lincoln,  or  Omaha,  local 
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offices  of  defendant,  rather  than  in  Chicago,  at  its  general 
office. 

In  the  opinion  it  is  said  that  the  settlement  was  '*  sur- 
reptitious.'^ Here,  too,  the  opinion  shows  the  contrary. 
A  high  court  of  justice  cannot  afford  to  attach  such  an 
epithet,  which  implies  malice,  to  a  litigant  without  good 
reason.    The  word  should  not  be  used. , 

A  settlement  without  fraud  having  been  made,  a  dis- 
missal of  the  cause,  in  the  absence  of  the  attorney,  could 
not  make  it  fraudulent,  because  he  was  thereby  deprived 
of  no  right.  Dismissal  follows  settlement  as  a  matter  of 
course.  The  attorney  could  not  prevent  it.  From  first 
to  last,  no  effort  was  ever  made  by  defendant  to  de- 
prive the  attorney  of  his  share  of  the  amount  to  be  paid 
in  settlement.  Primarily,  fraud  consists  in  colluding  to 
defeat  the  attorney  of  his  lien. 

The  opinion,  as  a  whole,  would  hardly  seem  to  make 
the  case  turn  upon  fraud.  Constructive  fraud,  based 
upon  the  fact  that  the  attorney  was  not  notified  of  the 
proposed  settlement,  has  never  been  found  in  any  well- 
considered  case.  The  settlement  must  be  collusive,  or, 
as  the  opinion  says,  * '  surreptitious. ' '  In  any  event,  such 
a  rule  could  not  apply  here,  because  the  attorney  had 
notice.  Logically  considered,  it  makes  the  attorney  a 
part  owner  of  the  lawsuit,  so  that  the  litigants,  in  dealing 
with  each  other,  are  bound  to  procure  the  attorney's  con- 
sent before  a  final  settlement  can  be  reached.  For  this, 
as  I  said,  there  is  no  precedent  either  in  any  text-book 
or  decided  case.  In  Minnesota,  where  the  statute  at- 
tempted to  give  the  attorney  a  lien  upon  the  cause  of 
action  (a  state  standing  almost  alone  in  this  respect),  it 
w^as  held  that  the  litigant  could  make  a  fair  settlement 
against  the  consent  of  his  attorneys. 

Aside  from  consideration  of  public  policy,  the  rule  an- 
nounced is  iMijust.  A  litigant's  cause  of  action  is  his 
property.  In  all  reason,  he,  and  not  his  agent,  must  be 
permitted  to  manage  his  private  affairs  according  to  his 
own  best  judgment.    In  the  absence  of  fraud,  it  will  sel- 
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dom  happen  that  any  wrong  will  thereby  be  done  to  his 
attorney.  In  the  instant  ease,  the  written  contract  be- 
tween the  attorney  and  client  anticipated  the  case  might 
be  settled. 

In  2  R.  C.  L.  1080,  sec.  171,  where  the  right  of  litigants 
to  settle  is  discussed,  it  is  said:  ''The  lien  of  the  at- 
torney may  be  defeated  by  such  act  of  the  client,  though 
the  latter  agreed  to  pay  the  attorney  a  percentage  of 
the  proceeds  of  the  judgment,  and  notwithstanding  an 
express  agreement  on  the  part  of  the  client  not  to  dis- 
miss, settle,  or  compromise  without  the  consent  of  the 
attorney.  Even  in  those  jurisdictions  where  the  at- 
torney's lien  attaches  by  virtue  of  statute  to  the  cause 
of  action,  to  the  property  involved,  or  to  money  in  the 
hands  of  the  adverse  party,  it  has  been  held  that  the 
client  may  compromise  or  settle  the  litigation  without  the 
consent  of  the  attorney,  but  where  such  right  is  exercis- 
ed the  lien  of  the  attorney  will  not  be  defeated  thereby, 
but  will  attach  to  the  proceeds  of  the  settlement. ' '  And, 
further,  at  p.  1001,  sec.  80:  *'The  great  weight  of  au- 
thority sustains  the  right  of  a  client  at  any  time  before 
judgment,  if  acting  in  good  faith,  to  compromise,  settle, 
or  adjust  his  cause  of  action  out  of  court,  without  his 
attorney's    intervention,  knowledge,  or  consent." 

In  6  C.  J.  791,  sec.  404,  the  right  of  the  attorney,  where 
compromise  is  effected  before  final  judgment,  is  discuss- 
ed. It  is  said  that  the  amount  of  the  lien  is  controlled 
by  the  settlement.  2  Thornton,  Attorneys  at  Law,  sec. 
435;    Williams  v.  Miles,  63  Neb.  851,  855. 

In  Corson  v.  Lewis,  77  Neb.  446,  cited  in  the  opinion, 
the  right  to  settle  was  not  in  dispute.  The  attorney's 
lien  filed  was  lost  because  the  settlement  was  in  good 
faith. 

In  Cones  v.  Brooks,  60  Neb.  698,  it  was  held  that  our 
attoniey's  lien  statute  was  ''declaratory  of  the  common 
law. ' '  At  common  law  the  attorney  had  no  lien  upon  the 
judgment. 
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In  Patrick  v.  Leach,  12  Fed.  661,  the  Nebraska  statute 
was  construed,  and  it  was  held  that  the  attorney  has  no 
lien  upon  the  judgment  obtained  by  him  in  favor  of  his 
client.  He  has  a  lien  on  money  in  the  hands  of  the  ad- 
verse party  going  to  his  client.  If  we  follow  these  de- 
cisions, the  attorney  could  no  more  control  the  judgment 
or  the  lawsuit,  in  this  state,  than  he  could  at  common  law. 

In  Reynolds  r.  Reynolds,  10  Neb.  574,  where  the  client 
refused  to  go  forward  with  the  case  and  the  attorney 
had  spent  his  time  and  money  in  prosecuting  it,  the  court 
permitted  the  attorney  to  be  substituted  as  party  plain- 
tiff and  proceed  with  the  case.  No  settfement  between 
the  litigants  was  made.  In  Jones  v.  Duff  Grain  Co.,  69 
Neb.  91,  it  was  claimed  by  the  attorney  that  a  fraudulent 
settlement  had  been  made  to  defeat  him  of  his  lien.  The 
agreement  was  collusive.  The  attorney  was  not  per- 
mitted to  recover  in  that  suit.  It  was  stated,  however, 
that  if  the  settlement  was  collusive  the  attorney,  in  a 
proper  case,  might  be  permitted  to  prosecute  the  case 
to  final  judgment.  This  decision  is  contrary  to  the  great 
weight  of  authorities.  It  has  no  application  here,  because 
here  the  case  was  not  settled  without  the  knowledge  or 
consent  of  the  attorney  and  by  collusion.  If,  however, 
we  concede  the  dicta  in  this  case  to  state  the  law,  ana 
that  the  settlement  was  fraudulent  and  collusive,  then 
the  remedy  would  be  that  the  settlement  would  be  set 
aside  and  the  attorney  be  permitted  to  prosecute  the 
case  to  final  determination.  This  right  of  the  defendant, 
to  have  the  case  proceed  after  the  settlement  is  set  aside 
as  fraudulent,  is  denied  the  defendant  in  the  instant 
ease. 

In  the  majority  opinion  it  is  said  in  one  place  that  the 
settlement  was  had  while  the  action'  was  still  pending. 
This  is  true.  In  another  place,  it  is  said  that  the  settle- 
ment was  had  after  judgment  and  the  rights  of  the  attor- 
ney had  become  absolute.  Just  how  there  can  be  a  judg- 
ment, giving  the  attorney  or  any  one  else  absolute  rights 
while  the  action  is  pending,  I  do  not  understand. 
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If  it  were  suggested  that,  independent  of  a  statutory 
lien,  the  attorney,  by  virtue  of  the  contract  made  with 
his  client,  had  some  equitable  rights  in  the  cause  of 
action,  or  the  judgment  appealed  from,  which  would  en- 
title him  to  control  the  cause,  contrary  to  the  judgment 
of  his  client,  then  the  contract  would  be  void  as  against 
public  policy.  Only  by  virtue  of  a  statute,  giving  a  lien 
upon  final  judgment,  has  he  any  rights  in  the  judgment 
as  such. 

Since  writing  the  above,  I  observe  that  A.  L.  R.  has 
some  late  cases  upon  the  subject : 

In  Andrewes  v.  Haas,  214  N.  Y.  255,  3  A.  L.  R.  458,  the  * 
court  uses  this  sound  language:    **The  notion  (that  the 
client  must  continue  the  litigation)  that  such  a  thing  is 
possible  betrays  a  strange  misconception  of  the  function 
of  the  legal  profession  and  of  its  duty  to  society.'* 

The  opinion  cites  a  Kentucky  case.  A  later  one,  Proc- 
ter  V.  Louisville  <&  N.  R.  Co.,  reported  in  3  A.  L.  K.  461 
(156  Ky.  465),  holds  that  in  a  settlement  like  the  one  in 
hand  attorney's  fees  are  'Ho  be  computed  as  though  the 
amount  paid  by  way  of  compromise  constituted  the  en- 
tire recovery." 

The  opinion  also  cites  a  Minnesota  case.  A  later  one, 
Southworth  v-  Rosendahl,  reported  in  3  A.  L.  R.  468  (133 
Minn.  447),  holds  squarely  that  the  litigant  may  settle 
without  the  knowledge  or  consent  of  his  attorney,  and  in 
so  doing  ''does  not  subject  himself  to  the  payment  to 
the  attorney  of  a  contingent  fee  agreed  upon  in  case  of 
the  successful  outcome  of  the  ease.^'  At  page  472  there 
is  an  exhaustive  note,  and  at  page  485,  discussing  settle- 
ment after  judgment,  the  note  writer  says:  "But  where 
the  judgment  has  not  become  final,  as  where  an  appeal 
or  a  motion  for  a  new  trial  is  pending,  the  amount  of  the 
settlement,  and  not  the  amount  of  the  judgment,  con- 
trols as  a  general  rule.  (Cases  cited.)  And  this  is  true, 
though  the  defendant  was  guilty  of  such  fraud  and  un- 
due influence  in  procuring  the  settlement  as  would  en- 
title the  client  to  have 'it  set  aside,  where  he  has  not 
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songht  to  have  it  set  aside,  but  by  his  inaction  has  rati- 
fied the  settlement/' 

I  would  have  preferred  an  opinion  more  in  accord  with 
the  Code  of  Ethics,  adopted  by  the  American  Bar  Asso- 
ciation, which  prohibits  an  attorney  from  acquiring  an 
interest  in  the  subject-matter  of  the  litigation,  and  ex- 
presses the  opinion  that  agreements  for  contingent  fees 
should  be  under  the  supervision  of  the  court. 


Wdxiam  Hollman  et  al.,  appellees,  v.  J.  S.  Pattison  & 

COMPAKY   BT   AL.,    APPELLANTS.* 

Fnjn)  Mabgh  13,  1920.    No.  20831. 

1.  Executors  and  Administrators:  Administratob's  Sale:  Right  or 
Possession.  When  real  estate  of  a  decedent  has  been  sold  at  ad- 
ministrator's sale,  debts  paid,  net  proceeds  distributed,  and  con- 
firmation had,  then  a  purchaser  is  entitled  to  possession  from 
the  time  of  confirmation  of  administrator's  sale,  and  is  not  de- 
priyed  of  any  of  his  rights  by  virtue  of  a  lease  to  which  he  was 
not  a  party. 

2.   :   Lease.    A  lessee  from  an  administrator  is  not  entitled 

to  a  lease  of  more  than  one  year,  and  option  for  a  longer  time  Is 
null  and  void. 

3. :  Administratob's  Sale:  Riohts  of  Pubchaseb.    A  purchaser 

not  a  party  to  the  lease  of  a  building  which  he  purchased  at  admin- 
istrator's sale,  is  entitled  to  Immediate  rents  and  profits  from  dato 
of  confirmation  of  sale. 

4.  :  Lease.    An  administrator  cannot  lease  an  estate  of  which 

he  is  administrator  beyond  his  term  of  ofllce. 

Appeal  from  the  district  court  for  Kearney  county: 
William  C.  Dobsey,  Judge,    Affirmed. 

Charles  A.  Chap  pell,  M.  D.  King  and  Raymond  M^ 
Crossman,  for  appellants, 

C.  P.  Anderbery,  contra. 

Alorich,  J. 

This  case  was  an  action  in  forcible  entry  and  detainer 
to  recover  possession  of  one  certain  brick  business  block 
situated  in  the  city  of  Minden. 

^Rehearing  allowed.    See  Opinion  p.  847,  post. 
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Plaintiflfs  were  purchasers  of  this  block  in  question,  at 
administrator's  sale,  and  the  sale  was  confirmed  by  the 
district  court  on  June  29, 1917.  At  time  of  sale  and  con- 
firmation defendants  were  in  possession  of  the  premises 
under  a  lease.  This  property  was  part  of  the  estate  of 
Hannah  E.  Haws,  deceased,  and«Frank  I.  Haws  was  ad- 
ministrator. His  administration  began  June  1, 1914.  He 
took  possession  of  this  block  at  that  time,  collected  the 
rents,  and  distributed  the  same  as  per  his  authority.  The 
building  was  occupied  at  one  time  by  the  Haws  Hard- 
ware &  Furniture  Company,  which  firm  was  in  financial 
distress  and  was  desirous  of  quitting  business.  It  is  to 
the  interest  of  the  ostate  to  lease  the  premises  pending 
settlement  and  sale  of  the  building.  The  administrator 
negotiated  with  J.  S.  Pattison  &  Company  for  the  sale 
of  the  goods  and  for  a  lease  of  the  building.  The  admin- 
istrator and  an  heir  of  the  estate  and  the  attorney  for 
the  estate  entered  into  negotiations.  The  defendant 
leased  the  building  for  one  year,  with  the  option  of  four 
years  more.  This  condition  or  proposition  was  submitted 
by  tlie  administrator  to  the  heirs  of  the  Haws  estate, 
and  a  contract  was  entered  into  between  the  Haws  Hard- 
ware &  Furniture  Company,  which  was  composed  of  the 
heirs  of  this  estate  and  the  defendants  herein.  This 
lease  was  authorized  by  the  administrator  in  presence 
of  Louis  C.  Paulson,  attorney  for  the  Haws  estate,  and 
also  was  witnessed  by  J.  Haws,  an  heir  to  the  estate, 
and  is  labeled:  **Rent  from  July,  1915,  to  July  12 — 
waived."  Immediately  upon  making  the  lease  on  July 
19,  1915,  defenidants  took  possession  of  the  leased  prop- 
erty and  occupied  the  same  continuously  up  to  April  12, 
1918,  and  are  in  possession  of  the  same  at  the  present 
time.  In  March,  1917,  plaintiffs  began  to  negotiate 
with  the  heirs  of  the  Haws  estate  for  the  purchase  of  the 
property.  It  is  claimed,  and  some  testimony  is  offered, 
that  the  plaintiffs  agreed  in  writing  to  recognize  and  to 
purchase  this  property  subject  to  the  lease,  but  this 
agreement  was  not  introduced  in  evidence.    Proceedings 
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were  had  in  the  district  court  to  obtain  license  to  sell 
this  real  estate  to  pay  debts  of  the  estate.  These  pro- 
ceedings were  instituted  by  the  administrator  of  the 
estate.  The  license  being  obtained,  the  administrator 
was  ordered,  according  to  law,  to  sell  the  buildings,  and 
pay  debts,  and  in  pursuance  thereof  the  administrator 
sold  the  building  to  plaintiffs,  received  the  purchase 
price,  and  paid  the  debts  of  the  estate.  It  appears  of 
record  that  final  account  of  administration  was  dated 
July  18,  1917,  and  covered  the  period  from  June  1,  1914, 
to  July  18,  1917.  On  July  19,  1917,  the  county  court  or- 
dered  hearing  on  final  account  to  be  set  for  August  18, 
1917.  On  this  date  the  coimty  court  approved  the  final 
account  of  Frank  I.  Haws,  as  administrator  of  Hannah 
B.  Haws,  deceased,  and  ordered  distribution.  On  April 
12,  1918,  the  administrator  testified,  on  the  hearing  of 
the  instant  case  in  the  district  court,  that  he  had  paid 
the  debts  and  distributed  the  net  proceeds. 

The  first  question  of  difficulty  presented  is :  Was  the 
lease  executed  by  the  administrator  valid  after  the  leased 
property  had  been  sold  at  an  administrator's  sale!  The 
sale  was  confirmed  by  the  district  court,  debts  were  paid, 
and  the  net  proceeds  distributed  among  the  heirs.  The 
administrator  had  no  authority  to  lease  beyond  this  pe- 
riod.   Jackson  v.  O'Rorke,  71  Neb.  418. 

It  appears  of  record  that  plaintiffs  purchased  these 
premises  under  license  duly  procured  from  the  district 
court  to  sell  the  real  estate  to  pay  debts,  and  received 
administrator's  deed.  The  lessees,  who  were  in  posses- 
sion at  the  time  of  the  sale,  recognized  the  validity  of  the 
sale  by  paying  the  rent  to  the  new  purchasers. 

It  appears  the  administrator  had  leased  the  premises 
to  defendants  for  one  year,  with  the  privilege  of  four 
years  more.  Are  these  plaintiffs  estopped  from  claiming 
rights  of  possession  which  are  adversary  to  the  lessees! 
Defendants  claim  that  plaintiffs  are  estopped  from  as- 
serting superior  title  by  virtue  of  this  lease.  We  hold 
the  grantees,  plaintiffs,  are  not  estopped  from  claiming 
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a  superior  title.  These  defendants  claiming  paramount 
title  cannot  rely  upon  an  estoppel,  because  it  grows  out 
of  a  transaction  to  which  they  were  not  parties.  It  is 
also  claimed  that  it  was  the  intent  of  the  parties  to  the 
administrator's  deed,  as  well  as  to  the  quitclaim  deed, 
that  the  title  conveyed  by  these  instruments  should  con- 
vey this  property  absolutely.  An  administrator  cannot 
lease  or  otherwise  impair  possession  of  title  to  land  by 
an  instrument  the  effect  of  which  may  extend  over  and 
beyond  his  term  of  office,  and  defeat  the  purposes  of  ad- 
ministration. 

It  also  appears  of  record  that  this  administrator  paid 
the  debts,  and,  after  doing  so,  distributed  the  net  pro- 
ceeds among  the  heirs,  although  it  is  not  shown  when  the 
distribution  or  discharge  of  the  administrator  was  had. 
But  it  does  appear  satisfactorily  that  the  debts  were  paid 
and  distribution  of  the  net  proceeds  was  had  somie  time 
before  the  trial  of  this  case  and  before  judgment. 

But  it  is  claimed  by  defendants  that  this  lease  ex- 
tended beyond  the  period  of  one  year,  with  the  option 
of  extending  the  lease  four  years  more.  We  hold  that 
such  a  contract  is  invalid  and  unenforceable  because  its 
execution  would  defeat  the  object  and  purposes  of  an 
administrator's  deed,  prevent  the  settlement  of  the 
estate,  and  owing  to  uncertainty  of  the  term  of  office  ex- 
tending beyond  one  year.  It  would  appear  to  be  con- 
trary to  public  policy  to  allow  administrators  to  lease 
premises  for  more  than  a  year  at  a  time  or  beyond  the 
time  when  final  settlement  and  distribution  is  made. 
Then,  if  it  appeared  to  be  advantageous  to  the  estate  at 
the  close  of  the  year,  he  could  extend  the  lease  for  a  year, 
and  so  on  until  there  was  a  sale  and  final  distribution.  A 
purchaser  at  an  administrator's  sale  is  entitled  to  im- 
mediate rents  and  profits.  These  plaintiflFs  in  a  sense 
obtained  possession  of  the  premises  in  question.  The 
defendants  recognized  and  ratified  plaintiff's  title  by 
payment  of  rents.  A  purchaser  at  administrator's  sale 
becomes  the  owner  from  the  period  of  the  sale  and  its 
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confirmation  by  the  court.    The  defendants  or  some  of 
them  were  present  at  this  sale. 

ffalliburton  v.  Sumner,  27  Ark.  460,  is  a  case  very  simi- 
lar to  the  one  in  hand:  ''Lands  were  sold  by  an  adminis- 
trator  by  order  of  the  probate  court ;  but,  previous  to  the 
time  of  confirmation  and  subsequent  to  the  time  of  sale, 
the  same  administrator,  with  the  approbation  of  the  pro- 
bate court,  rented  the  lands  to  another  party.  On  un- 
lawful detainer  brought  by  the  purchaser  at  the  adminis- 
trator's sale,  heldf  that  the  purchaser  was  entitled  to  the 
possession  from  the  time  of  ratification  of  the  sale,  and 
he  was  not  deprived  of  any  of  his  rights  by  virtue  of  the 
lease." 

We  hold  there  was  no  loss  of  jurisdiction.  This  action 
was  not  prematurely  brought,  because  at  the  time  of 
bringing  it  the  sale  was  consummated,  and  it  had  re- 
ceived the  confirmation  of  the  court.  When  this  situa- 
tion is  accomplished,  the  ratification  retroacts,  and  the 
purchaser  is  regarded  by  relation  as  the  owner  from  the 
period  of  the  sale.  Such  purchaser  therefore  is  entitled 
to  the  rents  of  the  estate,  and  in  the  instant  case  he  col- 
lected them. 

In  Stone  v.  Snell,  77  Neb.  441,  this  court  held  that  an 
option  to  purchase  land,  ''indeterminate  as  to  time  and 
accompanied  by  a  deed  deposited  in  escrow,  is  terminable 
at  any  time  upon  reasonable  notice  by  the  vendor.'*  It 
'  was  also  held  in  the  salne  case  that  "a  vendee  of  land 
in  the  possession  of  a  tenant  takes  the  title  subject  to 
f  the  unexpired  term.''    The  situation  in  the  instant  case 

is  entirely  different.  The  lessees  in  the  present  trans- 
action were  strangers  to  the  title  of  the  purchasers,  while 
in  Stone  v.  Snell,  swpra,  they  transacted  their  business 
and  made  their  contract  with  the  original  owner  of  the 
title,  and  of  course  the  owner  of  the  original  title  was 
bound  to  recognize  whatever  lease  he  had  made.  The 
present  purchasers  at  administrator's  sale  were  stran- 
gers to  defendants'  lease,  in  no  way  participated  in  it. 
It  must  be  said  that  the  administrator's  deed  confirmed 
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by  the  district  court  carries  a  title  superior  to  an  ad- 
ministrator's lease  when  the  lease  may  extend  beyond 
his  term  of  office. 

It  is  also  maintained  that  the  doctrine  of  caveat  emp- 
tor applies  in  the  instant  case.  That  is  a  wise  and  whole- 
some doctrine,  but  it  has  no  application  here,  because 
the  purchaser  at  an  administrator's  sale  does  not  take 
the  property  subject  to  a  lease  that  may  result  in  a  pol- 
icy contrary  to  public  interests.  But  if  the  doctrine  of 
caveat  emptor  were  here,  it  occurs  to  us  that  defendants' 
remedy  would  have  been  to  enjoin  this  sale,  for  the  rea- 
son that  the  same  would  interfere  with  lessees'  rights 
and  be  against  their  property  interests.  If  an  adminis- 
trator's rights  and  duties  are  no  more  than  defendants 
claim  them  to  be,  such  an  action  would  have  settled  de- 
fendants' rights  absolutely. 

We  are  not  unmindful  of  the  rule  in  Ashley  v.  young, 
79  Miss.  129.  We  concur  with  that  decision  only  in  so 
far  as  it  authorizes  the  administrator,  during  his  term, 
with  the  concurrence  of  the  heirs  and  the  commission 
granted  by  the  district  court,  to  lease  the  real  estate,  or 
to  sell  so  much  as  may  be  necessary  to  pay  the  valid 
debts  of  the  estate.  The  instant  case  is  slightly  different 
on  the  facts  from  Ashley  v.  Young,  supra.  In  the  Missis- 
sippi case  the  sale  was  made  subject  to  the  lease,  while 
in  the  instant  case  the  sale  ignores  the  lease.  In  the  in- 
stant case  the  administrator,  with  the  permission  of  the 
district  court,  sold  the  lands  to  pay  the  debts  of  the 
estate,  and,  when  the  debts  were  paid  and  all  creditors 
discharged  and  the  net  proceeds  distributed  to  the  heirs, 
then  we  hold  that  the  administrator  is  discharged  by 
operation  of  law  if  he  neglects  to  act  under  the  provi- 
sions of  the  statute  for  such  purposes.  We  hold  that, 
when  the  debts  have  been  paid  and  distribution  of  the 
net  proceeds  had  to  the  heirs,  then  the  administrator's 
official  duties  are  at  an  end,  and  that  he  cannot  lease  the 
property  beyond  his  term  of  office.  If  he  could,  he  might 
lease  it  for  a  period  of  ninety-nine  years  instead  of  one, 
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and  that  would  be  granting  an  administrator,  or  execu- 
tor, more  power  and  authority  than  would  be  necessary 
to  an  honest  and  efficient  administration. 

In  view  of  this  discussion,  and  taking  into  considera- 
tion the  best  interests  of  all  concerned,  we  hold  the  case 
must  be  affirmed, 

Apfiembd. 

Lbtton  and  Day,  JJ.,  not  sitting. 


sunderiiand  brothers  company,  appbllke,  v.  chicago, 
Burlington  &  Quincy  Railroad  Company,  appellant, 

Tiled  Mabch  13,  1920.    No.  20863. 

1.  Fines:  Demubrage  Act:  Constitutioitautt.  Sections  6159,  6160, 
and  6162,  Rev.  St.  1913,  which  impose  liability  on  railroad  compa- 
nies for  actual  damages  and  in  addition  levy  a  fine  or  penalty,  to 
be  paid  to  the  injured  party,  are  repugnant  to  section  5,  art.  VIII 
of  the  Constitution,  which  requires  that  all  fines  and  penalties 
arising  under  the  general  laws  go  exclusively  to  the  school  fund. 

2.  :  :  Damages.    Where  a  statute  imposes  liability  for 

actual  damages  and  also  imposes  additional  liability  for  the  same 
act,  such  additional  liability  is  a  fine  or  a  penalty. 

3.  Constitutional  Law:  Demurrage  Act:  Damages.  A  statute  which 
provides  for  more  than  compensatory  or  actual  damages  to  be  paid 
to  an  individual  is  in  excess  of  legislative  authority  and  is  uncon- 
stitutional. 

4.  ri .    Where  a  statute  makes  a  railroad  company  liable 

for  one  dollar  per  day  per  car  for  delay  in  forwarding,  giving  no- 
tices, or  delivery,  and  in  addition  thereto  imposes  liability  for 
actual  damages  caused  by  such  delay,  by  necessary  implication,  is 
in  violation  of  section  21,  art.  I   of  the  Constitution. 

5.  Eminent  Domain.  The  legislature  cannot  appropriate  private  pro- 
perty to  private  use. 

Appeal  from  the  district  court  for  Douglas  county: 
Charles  Leslie,  Judge,    Reversed  and  dismissed. 

Byron  Clark,  Jesse  L.  Root  and  J.  W.  Weingarten,  for 
appellant. 

Baldrige  &  Saxton,  contra. 
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Aldbich,  J. 

This  is  an  action  brought  under  section  6159-6164,  Rev. 
St.  1913,  known  as  the  '* Reciprocal  Demurrage  Act,*'  to 
recover  demurrage  alleged  to  be  due  from  defendant 
railroad  company  for  delay  in  forwarding  and  delivering 
carloads  of  sand  and  stone.  These  shipments  were  all 
intrastate.  The  court  below  rendered  judgment  for 
plaintiff,  and  defendant  appeals  the  case  to  this  court. 

Section  6159,  Rev.  St.  1913,  provides,  among  other 
things :  *  *  In  less  than  carloads,  not  more  than  one  cent 
per  hundred  pounds  per  day  or  fraction  thereof  with 
minimum  five  cents  as  damages,  together  with  all  other 
damages  the  consignor  or  consignee  may  sustain  there- 
by." Also  section  6160  provides,  among  other  things: 
''Any  railroad  company  failing  to  give  such  notices  shall 
forfeit  and  pay  to  the  consignee  or  other  party  whose 
interest  is  affected  the  sum  of  one  dollar  per  car  per  day 
or  fraction  of  a  day's  delay  on  all  carload  shipments,  and 
one  cent  per  hundred  pounds  per  day  or  fraction  there- 
of on  freight  in  less  than  carload  lots  with  minimum 
charge  of  five  cents  per  day  and  not  exceeding  one  dollar 
per  day  for  any  shipment  in  less  than  carload,  after  the 
expiration  of  said  twenty-four  hours,  as  damages,  to- 
gether with  all  other  damages  sustained  thereby."  Sec- 
tion 6162,  provides:  *'The  railroad  company  shall  for- 
feit and  pay  to  the  shipper  or  consignee  one  dollar  per 
car  per  day  for  each  day  or  fraction  thereof  such  deliv- 
ery is  delayed  as  damages  and  all  actual  damages  sus- 
tained thereby."  These  quotations  show  clearly  that  the 
legislature  intended  to  provide  for  a  fine  or  penalty  in 
addition  to  compensatory  or  actual  damages,  if  not  a  fine 
or  penalty,  then  for  double  damages.  The  sections  are 
clear  and  unambiguous  in  their  meaning  and  are  subject 
to  no  other  construction. 

An  unreasonable  regulation  which  in  effect  deprives 
owners  of  property  used  in  rendering  public  service,  and 
operates  as  a  limitation  upon  the  rights  of  those  devot- 
ing their  property  to  public  use  and  imposes  double  dam- 
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ages,  a  part  of  which  is  in  the  nature  of  a  fine  and  a  part 
as  compensatory  damages,  constitutes  a  deprivation  of 
property  without  due  process  of  law  and  is  a  violation 
of  the  state  Constitution, 

A  statute  which  takes  property  from  one  individual 
and  gives  it  to  another,  not  in  compensation  for  any  in- 
jury sustained,  is  contrary  to  the  provisions  of  the  Con- 
stitution securing  property  rights  of  private  individuals. 

An  act  of  the  legislature  which  provides  for  double 
damages  comes  under  the  rule  in  Atchison  d  N.  R,  Co. 
V.  Baty,  6  Neb,  37,  and  is  unconstitutional. 

If  this  statute  under  consideration  only  provided  for 
liquidated  damages,  we  would  not  hesitate  to  apply  the 
rules  laid  down  in  Graham  v.  Kibble,  9  Neb.  182.  In 
Clearwater  Bank  v.  Kurkonski,  45  Neb.  1,  the  statute 
permitted  a  mortgagor  to  recover  $50  as  liquidated  dam- 
ages for  failing  to  release  a  chattel  mortgage.  We  vali- 
dated that  statute.  In  Hier  v.  Hutchings,  58  Neb.  334, 
liquidated  damages  were  prescribed  by  section  361  of  the 
Criminal  Code  (Rev.  St.  1913,  sec.  9^5),  and  were  held 
recoverable,  and  the  section  held  valid. 

Where  a  statute  seeks  to  make  a  railroad  company 
liable  for  one  dollar  per  day  per  car,  for  delay  in  for- 
warding, giving  notices,  or  delivery,  and  in  addition 
thereto  imposes  liability  for  actual  damages  caused  by 
such  delay,  the  same  is  repugnant  to  fhe  state  Constitu- 
tion. If  the  demurrage  is  treated  as  a  fine  or  a  t)enalty, 
the  statute  is  repugnant  to  section  5,  art.  VIII  of  the 
Constitution,  which  provides  that  all  fines  and  penalties 
arising  under  the  general  laws  of  this  state  shall  go  to 
the  school  fund.  If  treated  as  liquidated  damages,  the 
legislature  is  acting  beyond  its  authority  in  seeking  to 
appropriate  private  property  to  private  use.  Under  sec- 
tion 21,  art.  I  of  the  Constitution:  ''The  property  of 
no  person  shall  be  taken  or  damaged  for  public  use  with- 
out just  compensation  therefor.''  In  the  instant  case  the 
railroad  company  is  liable  for  all  actual  damages.   When 

104  Neb.— 21 
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the  legislature  seeks  to  impose  a  greater  liability  in  dam- 
ages than  compensatory  damages,  it  is  taking  private 
property  for  private  use,  which  is  unconstitutional. 

We  are  of  the  opinion  that  the  quotations  in  the  second 
paragraph  of  this  opinion  taken  from  sections  6159,  6160, 
6162,  Rev.  St.  1913,  were  inducements  for  the  passage 
of  the  particular  sections;  therefore  sections  6159,  6160, 
6162,  supra,  are  unconstitutional. 

The  judgment  of  the  district  court  is  reversed  and 
plaintiff's  action  dismissed. 

Reversed  and  dismissed. 

Letton  and  Day,  JJ.,  not  sitting. 

The  following  opinion  on  motion  for  rehearing  was 
filed  September  27,  1920.    Rehearing  denied. 

1.  FIimb:  Dbmubraob  Act:  Constitution alitt.  Sections  6159,  6160, 
6162,  Rey.  St.  1913,  which  imposed  on  railroad  companies,  fpr  de- 
lay in  shipment  and  delivery  of  goods  carried,  a  liahllity  in  favor 
of  the  shipper  for  a  specified  sum  in  addition  to  all  actual  dam- 
ages suffered  hy  reason  of  such  delay,  are  unconstitutional  under 
section  5,  art.  VIII  of  the  Constitution,  which  provides  that  all 
fines  and  penalties  arising  under  the  general  laws  shall  go  ex- 
clusively to  the  school  fund. 

2.  Case  Criticised.  The  case  of  CUaimoater  Bank  v,  Kurkonski,  45 
Neb.  1,  discussed  and  criticised. 

Flansburg,  J. 

This  matter  now  comes  up  on  rehearing.  Former  opin- 
ion, Sunderla/nd  Bros.  Co.  v.  Chicago,  B.  <&  Q.  R.  Co., 
ante,  p.  319. 

The  action  was  brought  by  the  plaintiff,  who  had  ship- 
ped building  material  in  carload  lots  over  defendant's 
raili*oad,  and  is  based  upon  sections  6159,  6160, 6162,  Rev. 
St.  1913,  known  as  the  *' Reciprocal  Demurrage  Act,*' 
allowing  recovery  to  the  shipper  of  $1  per  day,  together 
with  all  actual  damages  sustained  for  each  day's  delay, 
in  shipment  and  delivery  of  goods  by  the  carrier. 

The  sole  question  presented  is  whether  or  not  the  pro- 
vision of  the  statute,  allowing  $1  per  day  per  car,  to- 
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gether  with  all  actual  damages  sustained,  provides  for 
liquidated  damages  to  the  shipper,  or  allows  a  recovery 
m  the  nature  of  a  penalty. 

If  the  allowance  to  the  shipper  is  in  the  nature  of  a 
penalty,  then  the  provision  is  in  violation  of  section  5, 
art.  VIII  of  the  Constitution,  providing:  **A11  fines, 
penalties,  and  license  moneys,  arising  under  the  general 
laws  of  the  state,  shall  belong  and  be  paid  over  to  the 
counties  respectively,  where  the  same  may  be  levied  or 
imposed.  •  •  •  AH  such  fines,  penalties,  and  li- 
cense moneys  shall  be  appropriated  exclusively  to  the 
use  and  support  of  the  common  schools  in  the  respective 
subdivisions  where  the  same  may ^  accrue. ' ' 

The  rule  of  distinction  between  penalties  and  damages 
is  stated  in  Haffke  v.  Coffin,  89  Neb.  134,  138  (quoting 
from  Brennan  v.  Clark,  29  Neb.  385)  as  follows:  **In 
construing  a  contract  to  determine  whether  or  not  a  pro- 
vision therein  for  the  payment  of  a  stipulated  sum  in 
case  of  default  by  one  of  the  parties  is  to  be  considered 
as  a  penalty  or  liquidated  damages,  the  court  will  con- 
sider the  subject-matter,  the  language  employed,  and  the 
intention  of  the  parties.  If  the  construction  is  doubtful, 
the  agreement  will  be  considered  a  penalty  merely.  If 
damages  result  from  the  performance  or  omission  of 
acts,  which  damages  are  certain  or  can  be  ascertained 
by  evidence,  the  stipulated  sum  is  considered  as  a  penal- 
ty ;  but,  where  the  acts  or  omissions  occasioning  damages 
are  not  susceptible  of  measurement  by  a  pecuniary  stand- 
ard, the  sum  stipulated  ordinarily  will  be  regarded  as 
liquidated  damages.'* 

That  rule  has  been  repeatedly  followed  by  this  court 
and  is  the  rule  generally  recognized  in  other  states.  17 
C.  J.  937,  sec.  235,  945,  sec.  238. 

The  purpose  of  liquidated  damages  is  to  furnish  com- 
pensation for  an  injury  sustained,  and,  if  the  amount 
provided  does  not  bear  a  reasonable  relation  to  the  dam- 
age which  might  be  contemplated  by  the  parties,  or  if 
it  is  apparent  that  it  was  intended  to  more  than  cover 
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that  damage,  and  is  not  compensatory  merely,  then  it 
must  be  construed  as  a  penalty.  Such  is  the  holding  in 
Lee  V.  Carroll  Normal  School  Co.,  1  Neb.  (Unof.)  681; 
Brennan  v.  Clark,  29  Neb.  385;  Squires  v.  Elwood,  33 
Neb.  126. 

In  the  two  cases  last-above  mentioned,  the  court  held 
that  there  the  damages  were  easily  ascertainable,  and  the 
amount  provided  must  have  been  intended  as  a  penalty, 
as  there  was  no  need  for  liquidating  the  amount  by  agree- 
ment. 

In  the  case  of  Atchison  <&  N.  R.  Co.  v.  Baty,  6  Neb.  37, 
and  Grand  Island  &  W.  C.  R.  Co.  v.  Swinhank,  51  Neb. 
521,  a  statute,  which  compels  a  railroad  company  to  pay 
the  owner  of  live  stock  killed  upon  the  track  double  value 
of  the  property,  has  been  held  to  provide  a  penalty  and 
to  be  unconstitutional  and  void,  since  it  is  apparent  that 
more  than  mere  compensation  is  provided  by  the  statute. 

The  plaintiff  in  this  case  relies  upon  the  holding  in 
Graham  v.  Kibble,  9  Neb.  182,  and  the  cases  which  have 
followed  that  case,  citing  it  as  authority.  Phosnix  Ins. 
Co.  V.  Bohman,  28  Neb.  251;  Phoenix  Ins.  Co.  v.  Mc- 
Evony,  52  Neb.  566 ;  and  Hier  v.  Hutchings,  58  Neb.  334. 

The  rule,  as  stated  in  the  case  of  Graham  v.  Kibble, 
supra,  and  as  followed  in  the  cases  just  above  cited,  is 
entirely  consistent  with  the  rule  stated  in  the  beginning 
of  this  opinion.  In  all  of  these  cases  statutes  were  in- 
volved which  provided  that  a  party  could  recover  from 
a  public  officer  a  certain  stipulated  amount  in  damages, 
in  case  of  the  wrongful  act  or  oppression  of  the  officer 
in  charging  excessive  fees,  or  in  arresting  a  party  who 
had  been  released  on  habeas  corpus,  etc. 

In  the  case  of  Graham  v.  Kibble,  supra,  the  amount  of 
damages  allowed  by  statute  was  $50,  in  case  a  public 
officer  should  charge  excessive  fees.  It  was  argued  that 
the  statute  provided  a  penalty.  The  court's  decision, 
however,  was  based  upon  the  proposition  that  the  amount 
provided  was  in  the  nature  of  liquidated  damages,  though 
a  part  of  the  opinion  by  way  of  dictum  discussed  the 


/ 


Vol.  104]  JANUABY  TERM,  1920.  325 

* - 

Sunderland  Bros.  Co.  y.  Chicago,  B.  ft  Q.  R.  Co. 

amount  allowed  as  a  penalty,  and  intimated  that  in  the 
case  of  public  officers  a  penalty  could  be  provided.  In 
the  case  of  Grand  Island  &  W.  C.  R.  Co.  v.  Smnhank, 
supra,  in  which  the  court  held  that  a  statute  allowing 
double  damages  against  a  railroad  company  for  the  kill- 
ing of  live  stock  was  unconstitutional,  Judge  Irvine  said 
(p.  526) :  **The  so-called  penal  statute  discussed  in  Gra- 
ham  v.  Kibble,  supra,  was  sustained  as  being  a  provision 
for  liquidated  damages.  It  related  to  a  case  where  the 
actual  damages  are  difficult,  if  not  impossible,  of  ascer- 
tainment; whereas  the  statute  we  are  considering  re- 
quires the  actual  damages  to  be  admeasured,  and  then 
arbitrarily  requires  the  defendant  to  pay  the  plaintiff 
twice  that  sum.  * ' 

By  reason  of  the  court's  dictum  in  the  case  of  Graham 
V.  Kibble,  that  the  amount  allowed  was  a  penalty,  such 
provisions  have  later  been  referred  to  as  penalties  in 
the  cases  following  that  case.  In  the  case  of  Phcsnix  Ins. 
Co.  V.  Bohman,  supra,  the  court  stated  that  the  statute, 
allowing  a  party  to  recover  $50  against  an  officer  taking 
excessive  fees,  was  highly  penal  in  its  nature.  In  that 
case  and  in  the  case  of  Phcenix  Ins.  Co.  v.  McEvony, 
supra,  and  of  Eier  v.  Hutchings,  supra,  the  constitution- 
ality of  the  statute  was  not  reasoned  or  discussed,  but 
the  statute  was  sustained  simply  on  the  authority  of 
Graham  v.  Kibble.  It  further  appears  that  those  stat- 
utes should  have  been  expressly  sustained  as  providing 
liquidated  damages,  as  was  done  in  the  former  case. 

The  cases  so  far  discussed,  then,  are  in  complete  har- 
mony, so  far  as  the  question  has  been  expressly  con- 
sidered, upon  the  rule  of  determining  between  liquidated 
damages  and  a  penalty.  The  plaintiff  urges  that  the 
case  of  Clearwater  Bank  v.  Kurkonski,  45  Neb.  1,  is  a 
case  in  favor  of  the  constitutionality  of  the  statute  in 
question.  The  statute  in  that  case  provided  for  the  re- 
covery of  $50  liquidated  damages  and  also  for  actual 
damages  sustained.  It  is  apparent  that  the  amount  al- 
lowed, $50,  if  given  in  addition  to  actual  damages,  was 
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a  provision  for  more  than  actual  compensation  to  the 
person  injured,  and  it  would  seem  that,  when  that  stat- 
ute comes  before  the  court  again,  that  case  must  be  over- 
ruled if  the  decisions  in  all  the'  cases  above  referred  to 
are  to  be  adhered  to.  In  the  Kurkonski  case,  the  question 
of  allowing  extra  damages,  in  addition  to  the  $50,  is  not 
discussed  as  tending  to  show  that  any  more  than  com- 
pensation was  intended  to  be  provided  by  the  statute. 
The  opinion  in  that  case  discloses  that  the  question  of 
whether  or  not  the  $50  was  a  penalty  was  not  very  closely 
considered,  and  it  is  stated  in  the  opinion  that  the  amount 
was  evidently  intended  as  liquidated  damages,  and  the 
case  of  Graham  v.  Kibble,  supra,  cited  as  authority. 

That  the  legislature  could  provide  liquidated  damages, 
if  it  was  apparent  that  the  amount  provided  was  in- 
tended to  be  compensatory  only,  has  been  held  in  the 
case  of  Cram  v,  Chicago,  B.  &  Q.  R.  Co.,  84  Neb.  607,  85 
Neb.  586.  In  that  case,  however,  the  statute  was  upheld 
on  the  ground  that  the  amount  allowed  was  to  cover 
damages  only,  and  the  court  stated  that,  if  more  than 
that  amount  had  been  allowed,  the  provisions  must  have 
been  construed  as  a  penalty. 

In  the  case  of  Smith  v.  Chicago,  St.  P.,  M.  A  0.  R.  Co., 
99  Neb.  719,  the  court,  in  construing  the  statute  involved 
in  the  Cram  case,  said  that,  though  the  statute  provided 
for  liquidated  damages,  that  remedy  was  in  addition  to 
the  common-law  remedy,  and  that  the  shipper  had  a 
right  to  elect  and  waive  the  statutory  penalty  and  re- 
cover his  actual  damages  as  at  common  law.  The  rea- 
soning in  that  case  makes  it  apparent  that  the  court  con- 
sidered both  remedies  could  not  be  allowed.  The  deci- 
sion seems  to  have  gone  a  great  limit,  however,  in  allow- 
ing the  shipper  to  elect  whether  he  shall  recover  his 
actual  damages  instead  of  the  liquidated  damages  pro 
vided,  if  it  is  understood  that  such  election  is  given  for 
those  damages  which  arise  purely  from  delay,  and  not 
from  other  acts  of  the  carrier.  The  very  purpose  of 
providing  liquidated  damages  is  to  reduce  the  damages, 
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due  to  delay,  to  a  definite  sum,  but,  if  the  purpose  is 
further  to  give  a  specified  sum  only  in  those  cases  where 
the  actual  damages  are  equal  to  or  are  less  than  the 
amount  provided  by  the  statute,  and  to  give  the  shipper 
the  election  to  recover  all  damages  and  waive  the  liqui- 
dated amount  whenever  his  actual  damages  amount  to 
more,  then  it  would  seem  the  statute  might,  in  effect, 
allow  the  shipper  to  recover  more  than  the  compensatory 
damages  only,  for  he  would  obviously  seek  to  recover  the 
amount  fixed  by  statute  when  it  was  to  his  advantage, 
and  when  he  would  thus  receive  more  than  the  actual 
damages  he  had  sustained,  and,  on  the  other  hand,  he 
would  resort  to  his  common-law  action  for  the  full 
amount  of  his  damages  when  he  could  show  that  the 
amount  of  actual  damage  was  more  than  that  allowed  by 
statute.  The  question  of  election,  however,  is  not  in  the 
case  before  us,  since,  by  the  wording  of  the  statute  in 
question,  no  election  is  provided,  but  the  shipper  is  ex- 
pressly allowed  to  recover  both  the  stipulated  amount 
and  the  actual  damages  suffered. 

It  is  true  that  the  statute  in  question  was  held  to  be 
constitutional  in  the  case  of  Sunderland  Bros.  Co.  i). 
Missouri  P.  JR.  Co.,  101  Neb.  119,  but  the  only  constitu- 
tional questions  raised  in  that  case  were  as  to  whether 
or  not  the  statute  imposed  a  burden  on  interstate  com- 
merce, and  the  questions  now  involved  in  the  instant 
case  were  not  raised. 

The  statute  under  consideration  allows  the  shipper  to 
recover  both  actual  damages  sustained  by  him,  by  reason 
of  the  delay  in  shipment,  and  in  addition  $1  per  car  for 
every  day's  delay.  It  is  manifest  then  that  the  $1  per 
car  is  an  amount  that  much  in  excess  of  the  actual  dam- 
ages sustained,  and  that  much  in  excess  of  compensation 
to  the  shipper,  and  must  be  considered  in  th^  nature  of  a 
penalty. 

If  the  legislature  had  intended  that  the  $1  should  cover 
liquidated  damages  for  all  those  injuries  sustained  by 
the  shipper,  due  to  the  delay  in   shipment,   that  would 
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have  been  an  unjust  provision,  for  in  some  cases  the 
price  of  the  commodity  shipped  would  not  fluctuate  in 
value,  and  very  little  damages,  if  any,  would  accrue,  while 
as  to  other  commodities  the  price  might  fluctuate  greatly 
and  delay  result  in  large  injuries  to  the  shipper. 

In  other  words,  the  damages,  resulting  from  delay  in 
the  shipment  of  various  commodities,  is  so  variable  with 
regard  to  the  different  kinds  of  commodities  to  be  ship- 
ped that  the  amount  of  liquidated  damages  fixed  at  $1 
could  not  bear  any  reasonable  relation  to  the  damage 
sustained  by  the  shipment  of  each  of  those  respective 
oonunodities,  and  the  legislature  must  have  intended 
that,  in  addition  to  the  $1  to  be  recovered  for  delay,  the 
shipper  could  also  recover  all  of  his  actual  damages 
sustained  by  reason  of  the  delay,  together  with  the 
amount  provided. 

It  is  suggested  that  the  rule  in  the  case  of  Atchison  db 
N.  R.  Co.  V.  Baty,  supra,  is  out  of  line  with  the  general 
holding  in  other  states.  We  are  unable  to  agree  with 
that  conclusion.  It  is  true  that  in  other  states  penalties 
have  been  imposed  for  a  violation  of  statutory  duty,  and 
these  penalties  have  been,  in  many  instances,  recovera- 
ble by  the  individual,  instead  of  by  the  state.  Those 
states,  however,  do  not,  so  far  as  our  attention  has  been 
called,  have  such  a  constitutional  provision  as  the  one 
we  have  in  this  state,  providing  that  all  fines  and  penal- 
ties shall  be  appropriated  exclusively  to  the  use  and  sup- 
port of  common  sdiools. 

The  cases  in  other  jurisdictions  discuss  the  validity 
of  penalty  statutes,  as  affected  by  general  constitutional 
provisions,  such  as  the  requirement  of  due  process  of 
law  and  equal  protection  of  the  law,  and  under  those 
constitutional  provisions  such  penalty  statutes  are  not 
prohibited. 

It  is  further  pointed  out  that  the  supreme  court  of 
Iowa  has  held  directly  contrary  to  the  Baty  case.  Tred- 
way  V.  The  S.  C.  £  St.  P.  R.  Co.,  43  la.  527.  That  case 
holds  only  that  a  statute  allowing  double  damages  does 
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not  deny  equal  protection  of  the  laws,  and  would  not 
therefore  be  unconstitutional  on  that  ground.  The  con-' 
stitutional  provision  involved  here  was  not  involved  in 
the  Iowa  case,  and  the  Baty  case  was  not  cited  nor  re- 
ferred to. 

Cairo  &  St.  L.  R.  Co.  v.  Peoples^  92  HI.  97,  is  cited  as 
holding  directly  contrary  to  the  Baty  case.  In  that  case 
the  Illinois  court  said  (p.  102) :  **The  case  of  Atchison 
and  Nebraska  Railroad  Co.  v.  Baty,  6  Neb.  37,  cited, 
canndt  be  regarded  as  a  controlling  authority.  That  case 
seems  to  regard  *  double  damages'  for  stock  killed  or  in- 
jured as  purely  a  penalty,  a  proposition  to  which  we  can- 
not fully  yield  our  assent.  Considering  double  damages 
as  penalty,  the  conclusion  reached  by  the  court  in  the 
case  cited  was  inevitable,  as  the  Constitution  of  that 
state,  as  the  opinion  declares,  provides  that  *all  fines 
and  penalties  *  •  •  shall  be  appropriated  exclu- 
sively to  the  use  and  support  of  common  schools,'  and 
hence  the  decision  that  no  private  individual  could  re- 
cover the  penalty."  The  court  further  pointed  out  that 
in.  Illinois  there  was  no  such  constitutional  provision  as 
the  one  in  Nebraska. 

It  seems  clear  that  our  former  opinion,  holding  that 
the  statute  provides  a  penalty,  is  right,  under  the  numer- 
ous decisions  of  this  court,  and  that  the  opinion  should 
be  adhered  to. 

The  motion  for  rehearing  is  therefore 

OVEBBUUSD. 

Aldrich,  J.,  not  sitting. 

Letton,  J.,  dissenting. 

The  effect  of  the  majority  opinion  is  to  leave  the  rail- 
road companies  free  to  impose  demurrage  charges  upon 
the  shipper  for  failing  to  unload  cars  seasonably,  but  to 
deprive  him  in  many  cases  of  any  adequate  remedy  for 
the  failure  of  the  carriers  to  perform  their  duty  with 
respect  to  the  delivery  of  cars  or  freight.  The  act  was 
passed  to  meet  a  long-felt  defect  in  the  law,  and  I  feel 
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satisfied  it  is  not  in  conflict  with  any  provision  of  the 
Constitution  if  properly  construed. 

The  constitutionality  of  reciprocal  demurrage  stat- 
utes has  been  assailed  in  a  number  of  states,  and  they 
have  generally  been  upheld,  the  courts  generally  hold- 
ing that  the  provisions  that  a  reasonable  amount  be  paid 
bv  the  railroad  for  failure  to  furnish  or  deliver  cars,  or 
by  a  shipper  for  the  undue  retention  of  cars,  are  reason- 
able regulations  intended  to  aid  the  carrier  against  the 
undue  retention  of  cars  required  for  other  shipper^,  and 
to  aflford/the  shipper  relief  against  delay  in  the  delivery 
of  freight.  Tazoo  S  M.  V.  R.  Co.  v.  Keystone  Lumber 
Co.,  90  Miss.  391,  13  Ann.  Cas.  964,  and  note ;  Patterson 
V.  Missouri  P.  R.  Co.,  77  Kan.  23:6,  15  L.  R.  A.  n.  s.  733 ; 
Hardwick  Farmers  Elevator  Co.  v.  Chicago,  R.  I.  <&  P.  R. 
Co.,  110  Minn.  25, 19  Ann.  Cas.  1088. 

The  statute  is  declared  unconstitutional  on  the  author- 
ity of  Atchison  &  N.  R.  Co.  v.  Baty,  6  Neb.  37.  It  was 
decided  in  that  case  that  the  legislative  authority  cannot 
reach  the  life,  liberty,  or  property  of  the  individual,  ex- 
cept he  is  convicted  of  a  crime,  or  when  the  sacrifice  of 
his  property  is  demanded  by  a  just  regard  for  the  public 
welfare ;  and  it  is  said  that  the  imposition  of  double  dam- 
ages is  a  penalty  or  fine,  and  that  ''this  penalty  or  fine 
is  by  the  statute  given  to  the  party  claiming  damage  for 
the  accidental  loss  of  his  property,  and  hence  the  act 
must  come  in  conflict  with  that  provision  of  the  Consti- 
tution which  declares  that  'all  fines  and  penalties/  etc., 
'  shall  be  appropriated  exclusively  to  the  use  and  support 
of  common  schools.'  " 

This  portion  of  the  opinion  was  overruled  very  soon 
after  its  announcement,  and  judgments  based  upon  a 
contrary  view  have  many  times  been  aflSrmed  by  this 
court. 

There  is  now  practically  no  difference  of  opinion 
among  the  leading  courts  of  the  country  on  the  main 
proposition  that  the  state  has  power  to  impose  a  penalty 
for  a  violation  of  a  duty  imposed  by  statute,  and  that 
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the  disposition  of  the  penalty,  whether  it  shall  go  to  the 
state,  or  one  of  its  subdivisions,  to  a  private  informer, 
or  to  the  person  actually  damaged,  is  entirely  within  the 
discretion  of  the  law-making  power.  In  Missouri  P.  U. 
Co.  V.  Humes,  115  U.  S.  512,  6  Sup.  Ct.  Rep.  110,  which 
concerned  a  like  statute  to  that  involved  in  the  Bati/ 
case,  the  court  said:  **The  power  of  the  state  to  impose 
fines  and  penalties  for  a  violation  of  its  statutory  re- 
quirements is  coeval  with  government;  and  the  mode  in 
which  they  shall  be  enforced,  whether  at  the  suit  of  a 
private  party,  or  at  the  suit  of  the  public,  and  what  dis- 
position shall  be  made  of  the  amounts  collected,  are 
merely  matters  of  legislative  discretion.  The  statutes 
of  nearly  6very  state  of  the  Union  provide  for  the  in- 
crease of  damages  where  the  injury  complained  of  re- 
sults from  the  neglect  of  duties  imposed  for  the  better 
security  of  life  and  property,  and  make  that  increase 
in  many  cases  double,  in  some  cases  treble,  and  even 
quadruple  the  actual  damages.  And  experience  favors  this 
legislation  as  the  most  efficient  mode  of  preventing,  with 
the  least  inconvenience,  the  commission  of  injuries.  The 
decisions  of  the  highest  courts  have  affirmed  the  validity 
of  such  legislation.  The  injury  actually  received  is  often 
so  small  that  in  many  cases  no  effort  would  be  made  by 
the  sufferer  to  obtain  redress,  if  the  private  interest 
were  not  supported  by  the  imposition  of  punitive  dam- 
ages.^* 8  R.  C.  L.  (Damages)  606,  sec.  153,  21  R.  C.  L. 
(Penalties)  p.  206. 

The  Humes  case  has  been  repeatedly  followed  in  the 
federal  courts.  But  the  question  here  is  not  whether 
the  power  to  impose  a  penalty  or  a  fixed  sum  of  damages 
exists,  but  whether  the  penalty,  by  virtue  of  the  consti- 
tutional provision  quoted  in  the  opinion,  belongs  to  the 
common  school  fund  of  the  state.  In  the  Baty  case,  de- 
cided in  1877,  this  court  so  held.  But  in  Graham  v.  Kib- 
ble, 9  Neb.  182,  decided  in  1879,  the  court,  after 
quoting  the  constitutional  provision,  and  saying  it  was 
not  intended  by  this  provision  to  prevent  the  passage  of 
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such  a  statute  as  was  involved  in  that  case,  which  pro- 
vided that  a  county  officer  should  forfeit  or  pay  $50  if 
he  exacted  illegal  fees,  said :  *  *  It  may  be  true  that  such 
statutory  allowance  is  much  in  excess  of  the  actual  loss 
sustained  or  injury  done,  and  therefore,  to  the  extent 
that  it  is  so  in  its  effect  upon  the  offending  officer,  is  in 
the  nature  of  a  penalty.  But  the  power  of  the  legislature 
to  fix  the  maximum,  or  even  the  ex^ct  amount  recovera- 
ble by  a  private  person  sustaining  injury,  or  that  shall 
accrue  to  the  public  in  case  of  official  delinquency,  can- 
not he  successfully  questioned.  *  *  *  This  section  of 
the  Constitution,  as  we  understand  it,  has  no  reference 
whatever  to  those  damages,  whether  limited  in  the 
amount  recoverable  or  not,  which  a  private  person  may 
sustain,  but  solely  to  such  as,  under  the  law  of  the  land, 
are  given  to  the  public  and  go  into  the  public  treasury. 
Its  object  doubtless  was  to  correct  what  were  considered 
abuses  in  the  disposition  of  public  moneys  realized  from 
the  several  sources  therein  mentioned,  and  to  insure  their 
proper  expenditure  in  the  future.  I1;s  evident  scope  is  to 
give  direction  to  the  distribution  of  particular  funds  be- 
longing, under  the  law,  to  the  public  at  large  or  to  a 
particular  subdivision  thereof,  and  thereby  insure  an 
equitable  distribution,  viz.,  to  the  particular  subdivision 
of  the  public  upon  whom  rests  the  chief  responsibility 
and  expense  of  enforcing  the  criminal  laws  and  police 
regulations  of  the  people.  We  are  aware  that  this  view  of 
this  provision  conflicts  with  an  expression  in  the  opinion 
of  this  court  in  Atchison  <&  N,  R.  Co.  v.  Baty,  6  Neb.  37. 
To  the  extent,  however,  that  it  does,  the  law  of  that  case 
should  be  modified.*' 

Graham  v.  Kibble  was  followed  in  Deering  d  Co.  v. 
Miller,  3o  Neb.  654;  Clearwater  Bank  v.  Kurkonski,  45 
Neb.  1 ;  Phcenix  Ins.  Co.  v.  McEvony,  52  Neb.  566 ;  Hier 
V.  Hutchings,  58  Neb.  334;  Cram  v.  Chicago,  B.  S  Q.  R. 
Co.,  84  Neb.  607;  and  Smith  v.  Chicago,  St,  P.,  M.  eg  O. 
R.  Co.,  99  Neb.  719.  In  Everson  v.  State,  66  Neb.  154, 
the  provision  of  the  Criminal  Code  providing  that,  in 
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entering  a  judgment  on  conviction  of  embezzlement,  the 
convict  shall  pay  a  fine  equal  to  double  the  amount  em- 
bezzled, which  fine  shall  operate  as  a  judgment  at  law 
for  the  use  of  the  party  whose  money  or  property  has 
been  embezzled,  was  upheld  against  the  same  objections 
as  are  made  in  this  case.  In  Grand  Island  <&  W.  C.  tt. 
Co.  V.  Swinbank,  51  Neb.  521,  the  decision  as  to  double 
damages  was  followed,  but  it  was  recognized  that  the 
point  that  such  penalties  belong  to  the  school  fund  had 
been  disapproved.  The  Cram  case  was  upheld  on  this 
point  by  the  supreme  court  of  the  United  States  in 
Chicago,  B.  <&  Q.  R.  Co.  v.  Cram,  228  U.  S.  70,  33  Sup. 
Ct.  Rep.  437. 

A  like  construction  has  been  given  to  similar  provi- 
sions in  the  constitutions  of  other  states. 

In  Indiana  a  statute  provided  a  penalty  of  $100  for 
the  failure  to  transmit  telegraph  messages  as  therein 
provided,  to  be  recovered  by  the  party  aggrieved  in  a 
civil  action.  In  Western  Union  Telegraph  Co.  v.  Fergu- 
son, 157  Ind.  37,  the  statute  was  assailed  because  the 
Constitution  gave  all  fines  and  forfeitures  to  the  school 
funds  of  the  state.  The  court  said,  among  other  things : 
''The  first  objection  has  been  held  to  be  ill-founded  in 
Burgh  v.  State,  108  Ind.  132 ;  Toledo,  St.  L.  d  K.  C.  R. 
Co.  V.  Stephenson,  131  Ind.  203 ;  State  v.  Indiana  &  7.  S. 
R.  Co.,  133  Ind.  69 ,  18  L.  R.  A.  502 ;  and  Judy  v.  Thomp- 
son, 156  Ind.  533.  •  •  •  The  giving  to  an  aggrieved 
party  a  civil  right  of  action  for  fixed  punitive  damages 
against  administrators  for  malfeasance,  against  public 
officers  for  extortion,  against  mortgagees  for  failing 
after  demand  to  release  mortgages  on  the  public  records, 
against  telegraph  companies  for  violation  of  statutory 
duties,  and  the  like,  does  not  deprive  the  school  fund  of 
any  of  its  sources  of  revenue. '* 

In  North  Carolina  the  statute  provided  that  a  railroad 
company  that  allowed  freight  to  remain  unshipped  for 
more  than  five  days  shall  forfeit  and  pay  the  sum  of  $25 
each  day  said  freight  remains  unshipped  to  any  person 
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suing  for  same.  In  passing  upon  the  argument  that  the 
statute  was  void  because  by  the  Constitution  all  penalties 
and  forfeitures  belonged  to  the  school  fund,  the  court 
said :  *' There  is  a  distinction  between  those  penalties  that 
accrue  to  the  state,  and  those  that  are  given  to  the  per- 
son aggrieved,  or  such  as  may  sue  for  the  same,  and  no 
doubt  this  distinction  was  in  the  contemplation  of  the 
framers  of  the  Constitution  when  they  adopted  that  sec- 
tion. *  *  *  If  the  penalty  sought  to  be  recovered  in 
this  action  belongs  to  the  county  school  fund,  then  all 
penalties  must  go  the  same  way,  and  hereafter,  the  plain- 
tiff who  amerces  a  sheriff  in  the  sum  of  one  hundred  dol- 
lars for  not  serving  his  process,  will  collect  it  for  the 
benefit  of  the  school  fund  of  his  county.  That  cannot  be 
the  meaning  of  the  Constitution. '*  Katzenstein  v.  Rq-. 
leigh  &  G.  R.  Co.,  84  N.  Car.  688,  693.  See,  also,  Brmch 
V.  Wilmington  S  W.  R.  Co.,  77  N.  Car.  347 ;  Keeter  v. 
Wilmington  <&  W.  R,  Co.,  86  N.  Car.  346 ;  Whitehead  (S 
Stokes  V.  Wilmington  S  W.  R.  Co.,  87  N.  Car.  255 ;  ilfc- 
Gowan  v.  Wilmington  <&  W.  R.  Co.,  95  N.  Car.  417 ;  Mc- 
Gwigan  v.  Wilmington  £  W.  R.  Co.,  95  N.  Car.  428; 
Williams  v.  Hodges,  101  N.  Car.  300;  Cole  v.  Laws,  104 
N.  Car,  651. 

In  Missouri,  under  similar  constitutional  provisions 
for  double  damages,  it  was  held  that  '*both  of  these  pro- 
visions refer  only  to  such  fines,  penalties,  and  forfeitures 
as  the  legislature  might  provide  should  accrue  to  the 
state.*'  The  opinion  says  this  section  clearly  refers  to 
penalties  accruing  to  the  public,  and  not  to  penalties  re- 
covered by  private  persons  for  their  own  use.  Barnett  v. 
Atlantic  &  P.  R.  Co.,  68  Mo.  56;  State  v.  Wabash,  St.  L. 
£  P.  R.  Co.,  89  Mo.  562. 

The  statute  here  is  declared  void  because  it  provides 
for  both  actual  damages  and  a  fixed  sum  as  a  penalty. 
No  statute  should  be  declared  void,  if  a  reasonable  con- 
struction will  make  it  valid. 

Even  if  the  court  adheres  to  the  main  point  decided  in 
the  Baty  case,  which  I  am  convinced  was  erroneous,  in 
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the  KurJconski  case,  in  Deering  d  Co,  v.  Miller,  svpra* 
and  in  Smith  v.  Chicago,  St.  P.,  M.  A  0.  R.  Co.,  99  Neb. 
719,  we  held  that  the  action  must  be  either  for  the  actual 
damages,  or  for  the  penalty  or  liquidated  damages  pro- 
vided for  by  the  statute,  and  it  is  generally  held  that, 
where  the  same  facts  that  would  make  out  a  case  for 
damages  under  the  statute  would  also  establish  a  case 
for  damages  at  common  law,  the  petition  should  show  in 
some  form  that  the  action  is  based  upon  the  statute; 
otherwise,  it  will  be  treated  as  a  common-law  action. 
Montgomery  v.  Edtvards,  45  Vt.  75 ;  17  C.  J.  1007,  sec. 
310,  note  15. 

I  feel  satisfied  that  there  is  no  constitutional  provision 
which  prevents  the  legislature  from  imposing  a  reason- 
able penalty  for  the  violation  of  a  statute  regulating  com- 
mon carriers,  and  providing  that  the  proceeds  of  the 
penalty  may  go  to  the  party  injured. 


Michael  Krumm,  appellee,  v.    Lizzie   Piixard   et  al,, 

appellants. 

Filed  March  13,  1920.    No.  20996. 

1.  Jury:  Suit  to  Quiet  Title.  An  action  to  quiet  title  based  upon 
plaintiff's  adverse  possession  for  statutory  period  calls  for  equi- 
table relief,  and  neither  party  is  entitled  as  a  matter  of  right  to 
demand  a  jury  to  pass  upon  the  facts. 

2.  Evidence  examined,  and  held  sufficient  to  sustain  the  findings 
and  decree. 

Appeal  from  the  district  court  for  Lancaster  county: 
Leonard  A.  Flansbueg,  Judge.    Affirmed^ 

R.  n.  Hagelin,  for  appellants. 

Meier  &  Meier,  contra. 

Day,  J. 

At  the  time  of  the  commencement  of  this  action,  the 
then  plaintiff,  Michael  Krumm,  was  the  record  owner  of 
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the  W.  i/o  of  the  N.  W.  14  of  section  29,  town  8,  range 
6,  Lancaster  county,  Nebraska,  and  the  defendant  Lizzie 
Pillard  was  the  record  owner  of  the  W.  %  of  the  S.  W. 
^4  of  the  same  section.  A  controversy  arose  between  the 
parties  as  to  whether  a  fence  which  had  theretofore  been 
constructed  as  a  division  line  fence  between  said  respec- 
tive parties  was  on  the  correct  boundary  line.  The  dis- 
pute was  carried  to  the  point  where  the  defendant  un- 
dertook to  remove  the  fence  and  place  it  back  north  a 
few  feet  to  a  point  she  conceived  to  be  the  true  line,  and 
which  probably  was  the  correct  boundary.  The  plaintiff 
thereupon  brought  this  action  alleging  in  substance  that 
for  35  years  he  had  owned  the  W.  y^  of  the  N.  W.  % 
above  described,  together  with  lands  adjacent  thereto, 
and  particularly  all  land  in  said  section  situated  between 
the  south  line  of  the  W.  ^^  of  the  N.  W.  Vi  of  said  sec- 
tion and  the  old  established  fence  along  the  north  end  of 
the  W.  Vm  of  the  S.  W.  ^4:  of  said  section ;  that  the  plain- 
tiff had,  for  more  than  35  years  last  past,  claimed  and 
asserted  the  rights  of  ownership  and  possession  thereof, 
continuously,  openly,  notoriously,  adversely  and  ex- 
clusively against  all  persons  whomsoever;  that  the  fence 
as  aforesaid  was  established  by  the  plaintiff  and  one 
Simon  Wunderlichs  more  than  30  years  prior  to  the 
bringing  of  the  action.  The  plaintiff  further  alleged  that 
the  defendants  were  seeking  to  interfere  with  his  right 
of  ownership  and  possession;  that  the  defendants  are 
threatening  to  take  possession  of  portions  of  said  land; 
that  they  have  sought  to  have  surveys  made  and  stakes 
driven  and  holes  dug,  and  to  plow  up  said  fence,  and  in 
other  ways  to  trespass  and  encroach  upon  the  lands  of 
the  plaintiff.  The  plaintiff  prayed  for  an  injunction 
against  the  defendants  from  in  any  wise  molesting  or 
interfering  with  him  in  the  peaceable  occupancy  of  said 
land,  and  for  a  decree  quieting  the  title  to  all  of  said 
lands  on  the  north  side  of  said  old  established  fence,  and 
for  such  other  and  further  relief  as  the  court  might  find 
proper. 
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Before  the  defendants  filed  an  answer  to  the  petition, 
a  motion  was  filed  in  their  behalf  requesting  that  the  case 
be  transferred  to  a  law  docket  for  trial  by  jury,  for  the 
reason  that  the  questions  of  fact  to  be  tried  involved  the 
title  to  real  estate.  This  motion  was  overruled  by  the 
court.  The  plaintiff,  Michael  Krumm,  having  died,  the 
case  was  revived  in  the  name  of  Augusta  Krumm,  execu- 
trix. The  defendants  then  filed  an  answer  alleging  in 
substance  that  Lizzie  PiUard  was  the  owner  of  the  W.  % 
of  the  S.  W.  l^  of  said  section,  and  that  she  had  owned 
said  land  since  1912;  that  during  said  period  Michael 
Krumm  and  his  children  had  from  time  to  time  removed 
said  division  fence  and  placed  it  further  south  upon  the 
land  of  the  defendant  Lizzie  PiUard.  The  defendants 
further  alleged  that  at  no  time  did  the  plaintiflf  claim  to 
be  the  owner  of  the  strip  of  land  lying  north  of  said 
fence,  and  denied  that  Michael  Krunmi  for  35  years,  or 
for  any  length  of  time,  had  openly,  continuously,  notori- 
ously, adversely  and  exclusively  claimed  the  rights  of 
ownership  and  possession  of  said  strip  of  land.  The  de- 
fendants prayed  that  the  title  to  the  strip  of  ground  ly- 
ing between  the  fence  and  the  south  line  of  the  Krumm 
tract  be  quieted  and  confirmed  in  the  defendant  Lizzie 
PiUard,  and  that  the  said  plaintiff  be  forever  enjoined 
from  in  any  wise  molesting  or  interfering  with  the  de- 
fendant Lizzie  PiUard 's  peaceable  and  lawful  ownership 
of  said  strip  of  ground,  and  for  such  other  and  further 
reUef  as  the  equity  of  the  cause  might  require. '  Upon  the 
issues  thus  presented,  and  the  testimony,  the  district 
court  entered  a  decree  in  favor  of  the  plaintiff,  and  es- 
tabUshed  the  division  line  between  said  properties  as 
near  as  practicable  along  the  line  of  the  old  fence  as  it 
originally  stood.  The  Une  the  court  established  by  the 
decree  does  not  give  to  the  plaintiff  the  small  encroach- 
ments on  the  defendant 's  property  made  during  the  own- 
ership of  Lizzie  PiUard,  occasioned  by  the  removal  of 
the  fence  to  the  southward  from  time  to  time  as  repairs 
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were  made  on  the  fence;  neither  does  the  decree  follow 
the  precise  line  of  the  old  fence,  but  does  follow  it  for 
practical  purposes.  The  original  fence  varied  somewhat 
from  a  straight  line  between  given  points  along  its 
course,  and  the  effect  of  the  decree  is  to  straighten  out 
these  kinks.  In  this  respect  Lizzie  Pillard  has  no  ground 
to  complain,  for  the  straightening  .of  the  line  took  none 
of  her  land.  From  this  decree,  the  defendants  have  ap- 
pealed. 

While  this  case  is  before  this  court  for  trial  de  novo, 
the  defendants  have  particularly  challenged  attention  to 
two  assignments  of  error :  First,  that  the  court  erred  in 
overruling  the  defendants'  motion  to  have  the  cause 
transferred  to  a  law  docket  for  trial  by  a  jury;  and, 
second,  that  the  judgment  and  decree  is  contrary  to  the 
evidence,  and  is  not  supported  by  the  evidence. 

With  respect  to  the  first  contention,  it  cannot  be  suc- 
cessfully claimed  that  the  defendants  were  deprived  of 
any  constitutional  right  by  the  ruling  of  the  court.  True, 
our  Constitution  (article  I,  sec.  6)  provides  that  the 
right  of  trial  by  a  jury  shall  remain  inviolate,  but 
this  does  not  mean  that  in  all  cases  a  party  has  a  right 
to  have  the  facts  of  his  case  determined  by  a  jury.  It  is 
now  well  recognized  that  this  provision  of  the  Constitu- 
tion preseiTes  the  right  to  a  jury  trial  as  that  right  exist- 
ed at  the  time  it  was  adopted,  but  it  does  not  create  or 
extend  such  right.  Sharmer  v.  Mcintosh,  43  Neb.  509. 
Our  statutory  provisions  relating  to  this  subject  provide : 
''Issues  of  fact  arising  in  actions  for  the  recovery  of 
money,  or  of  specific  real  or  personal  property,  shall  be 
tried  by  a  jury."  Eev.  St.  1913,  sec.  7843.  ''All 
other  issues  of  fact  shall  be  tried  by  the  court,  subject  to 
its  power  to  order  any  issue  or  issues  to  be  tried  by  a 
jury,  or  referred  as  provided  in  this  Code."  Rev.  St. 
1913,  sec.  7844.  The  decisions  of  our  court  on  this  subject 
have  established  a  pretty  clear  line  of  demarcation  be- 
tween these  two  classes  of  cases.  When  the  action  is  one 
purely  legal  in  its  nature,  the  rule  is  that  either  party 
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ordinarily,  as  a  matter  of  right,  is  entitled  to  demand  a 
jury  trial.  Olsen  v.  Marquis,  88  Neb.  610;  Lett  v.  Ham' 
mond,  59  Neb.  339.  When  the  cause  is  for  equitable  re- 
lief, a  jury  cannot  be  demanded  as  a  matter  of  right  by 
either  party  to  try  any  issue  arising  in  the  case.  Shar- 
mer  v.  Mcintosh,  43  Neb.  509. 

The  only  question  then  to  be  determined  is  whether 
the  present  action  is  to  be  regarded  as  a  purely  law  ac- 
tion, or  is  it  one  calling  for  the  exercise  of  the  equity 
power  of  the  court.  This  must  she  determined  by  the  alle- 
gations and  prayer  of  the  petition.  The  petition  and 
prayer  clearly  indicate  the  action  to  be  one  to  quiet  title, 
coupled  with  it  a  prayer  that  the  defendants  be  enjoined 
from  interfering  with  the  plaintiff's  possession  and  en- 
joyment. It  is  true  the  plaintiff  bases  his  title  in  a  claim 
of  adverse  possession,  but  this  related  to  the  proof  by 
which  he  claimed  ownership,  rather  than  the  fact  of  own- 
ership. It  was  no  necessary  part  of  his  cause  of  action. 
His  cause  of  action  could  have  rested  on  an  allegation  of 
ownership,  which  could  be  established  by  proof  of  ad- 
verse possession  or  by  a  record  title.  If  the  object  which 
the  plaintiff  had  in  view  by  this  suit  could  be  construed 
to  be  an  action  in  ejectment,  then  it  would  clearly  be  an 
action  at  law,  and  the  defendant  would  be  entitled  to  a 
jury  trial.  The  basis  for  an  action  in  ejectment  is  the  un- 
lawful possession  of  the  premises  by  the  defendant,  but 
in  this  case  the  plaintiff  was  in  possession  of  the  prem- 
ises, and  hence  there  was  no  basis  for  an  action  in  eject- 
ment. The  action  being  one  to  quiet  title,  coupled  with 
an  application  for  injunction,  presents  a  case  calling  for 
equitable  relief,  notwithstanding  the  fact  that  the  plain- 
tiff's title  is  based  on  a  claim  of  adverse  possession.  Af- 
ter the  defendants  filed  their  answer,  no  application  was 
made  for  a  jury  trial  under  the  issues  presented  by  the 
answer,  and  even  if  it  were  conceded  that  the  answer 
presented  an  issue  triable  to  the  jury,  which  we  are  of 
the  opinion  that  it  did  not,  they  waived  it  by  not  again 
asking  for  a  jury  trial. 
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The  second  assignment  of  error  involves  a  considera- 
tion of  the  evidence  in  the  case.    It  would  be  of  little 
value  to  the  litigants,  and  none  to  the  profession,  to  go 
into  anything  like  a  complete  analysis  of  the  evidence. 
Suffice  it  to  say  that  some  30  years  ago  one  Simon  Wun- 
derlichs,  a  predecessor  in  title  of  the  defendant,  con- 
structed the  fence  in  question.    At  the  time,  he  made  no 
survey,  but  followed  his  best  judgment  as  to  where  the 
line  was,  based  upon  fences  elsewhere  constructed  in  the 
section  of  land,  and  such  monuments  as  he  was  able  to 
locate.     Both  plaintiff  and  Wunderlichs   assumed  the 
fence  marked   the   true   boundary   of   their   respective 
farms,  and  no  question  as  to  boundary  was  ever  raised 
between  them.    The  plaintiff  farmed  and  used  all  of  this 
strip  continually  during  all  these  years,  and  by  outward 
acts,  so  far  as  outward  acts  can  do  so,  proclaimed  his 
ownership  and  claim  to  the  land.    It  was  not  necessary 
that  he  should  give  notice  of  his  intention  otherwise  than 
as  he  did.     Horbach  v.  Miller,  4  Neb.  31;     City  of 
Florence  v.  White,  50  Neb.  516.    Appellants  recognize 
the  force  of  this  rule,  and  seek  to  avoid  its  effect  by  argu- 
ing that  this  presumption  arising  from  the  outward 
manifestation  of  ownership  is  overcome  by  the  declara- 
tion of  the  party  in  possession  that  his  holding  is  not 
adverse  to  the  true  owner.    This  is  a  correct  statement 
as  a  principle,  but  in  our  judgment  the. facts  of  this 
case  do  not  call  for  the  application  of  this  rule.    The 
plaintiff's  title  by  adverse  possession  was  complete  long 
before    Mrs.    Pillard    acquired   the   title.     During   her 
occupancy,    the    plaintiff    moved    a    small    portion    of 
the   fence   to    the    southward,   and    this    encroachment 
brought  forth  a  remonstrance  from  Mrs.  Pillard.     At 
that  time  neither  she  nor  the  plaintiff  knew  that  the 
fence  did  not  mark  the  true  boundary.   Witnesses  for  the 
defendant  testified  that  the  plaintiff  stated  that  he  did 
not  want  any  of  the  defendant's  land,  that  all  he  wanted 
was  his  own,  and  that  he  would  move  the  fence  back.  Un- 
der all  the  circumstances,  we  cannot  but  believe  that 
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what  the  plaintiff  had  in  mind  in  his  statement  was  to 
move  the  fence  back  from  the  recent  encroachment.  The 
survey  disclosed  that  the  Wunderlichs  fence  was  not  on 
the  true  boundary.  At  the  extreme  west  end  it  was  six- 
tenths  of  a  foot  north  of  the  correct  line,  and  at  the  ex- 
treme east  end  was  south  of  the  true  boundary  6.8  feet. 
A  very  slight  calculation  discloses  that  the  amount  of 
land  in  this  strip  is  less  than  one-twelfth  of  an  acre. 

From  an  examination  of  the  entire  testimony,  we  are 
convinced  that  the  plaintiff  has  been  in  the  open,  notori- 
ous, exclusive,  continuous,  adverse  possession  of  the 
strip  of  land  in  question  for  more  than  the  statutory  pe- 
riod of  10  years,  and  that  he  was  entitled  to  the  decree 
granted.  The  decree  of  the  district  court  did  not  include 
the  small  portions  which  were  covered  by  the  more  recent 
encroachments  of  the  plaintiff  upon  the  defendant 's  land. 

The  decree  of  the  district  court  is 

Affibmed. 

CoBNisH,  J.,  dissenting. 

When,  as  here,  the  person  occupying  another's  land 
never  intended  to  assert  any  but  his  legal  rights,  and 
the  owner  of  the  land  also  supposed  that  such  was  not 
his  intention,  I  see  no  good  reason  for  calling  such  pos- 
session adverse  possession.  It  does  not  seem  to  me  that 
it  can  be  called  adverse,  because  the  occupant,  as  an 
honest  man,  would  always  be  willing  to  change  his  fence 
if  it  was  not  upon  the  dividing  line.  The  true  owner  is 
entitled  to  some  notice  that  the  possession  is  actually 
adverse.  I  am  of  opinion  that  our  former  holdings  to 
the  contrary  should  be  reversed,  at  least  in  cases  where 
no  right,  based  upon  estoppel,  has  arisen. 
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Mabk  Spanogle,  appellant,  v.  Maple  Gbovb  Land  &  Live 

Stock  Company,  a:^pellbb. 

Filed  Mabch  13»  1920.    No.  21001. 

1.  Ftands,  Statute  of:  Contkact  fob  Sale  of  Land.  A  contract  of  an 
agent  in  the  name  of  his  principal,  for  the  sale  of  land,  is  Yoid  un- 
less the  authority  of  the  agent  to  make  the  sale  is  in  writing  sign- 
ed by  the  principal. 

2.  Brokers:  Contract  fob  Sale  of  Land.  Authority  of  an  agent  in 
writing  to  sell  specificially  described  land  of  his  principal  "will  not 
be  extended  by  implication  to  include  other  land  not  described. 

Appeal  from  the  district   court   for   Morrill  county: 
Ralph  W.  Hobart,  Judge.    Affirmed. 
C.  G.  Perry,  for  appellant. 

Wright,  Mothersead  <&  York,  contra. 

Day,  J. 

The  plaintiff  brought  this  action  to  compel  specific 
performance  of  an  alleged  land  contract  for  the  sale  of 
land  situated  in  Morrill  county.  The  district  court  found 
generally  for  the  defendant  and  dismissed  the  plaintiff's 
cause  of  action.  The  plaintiff  brings  the  case  here  on 
appeal. 

The  petition  alleged  in  substance  the  corporate  capac- 
ity of  the  defendant;  that  prior  to  January  15,  1917,  the 
defendant  had  authorized  in  writing  one  Frank  N.  Hunt 
to  negotiate  a  sale  for  the  defendant  of  the  S.  W.  ^4  of 
section  31,  township  20,  range  49,  in  Morrill  county,  Ne- 
braska, then  owned  by  the  defendant ;  that  the  plaintiff 
entered  into  negotiations  with  the  defendant's  agent, 
Frank  N.  Hunt,  which  culminated  in  a  contract  of  sale, 
and  thereupon  the  plaintiff  gave  a  check  to  said  Hunt 
for  $50  as  earnest  money  and  received  from  him  a  re- 
ceipt atid  contract,  as  follows:  ''$50.  Bridgeport,  Neb. 
January  15,  1917.  Received  of  Mark  Spanogle  $50  to 
apply  on  the  purchase  price  of  the  S.  W.  y^  of  section  31, 


\  ^ 
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township  19,  range  50,  in  Morrill  county,  this  day  sold 
him  for  $1,600;  the  balance  of  the  purchase  price  to  be 
paid  upon  the  examination  of  an  abstract  of  title  show- 
ing the  tract  to  be  free  from  incumbrance,  and  the  de- 
livery of  a  warranty  deed  in  blank  conveying  the  same 
to  him.  Maple  Grove  Land  &  Live  Stock  Co.,  by  Frank 
N.  Hunt,  Agent.  ^\ 

The  plaintiff  alleged  his  willingness  and  ability  to  per. 
form  the  contract  on  his  part,  and  the  refusal  of  the  de- 
fendant to  carry  out  the  contract  on  its  part.  The  de- 
fondant  denied  that  said  Frank  N.  Hunt  was  at  the  time 
acting  ^s  the  agent  of  the  defendant,  and  alleged  that  he 
was  acting  as  the  plaintiff's  agent.  The  answer  further 
alleged  ''that  the  facts  stated  in  plaintiff's  petition  are 
not  sufficient  to  constitute  a  cause  of  action  against  this 
answering  <Jef  endant. ' '  To  sustain  the  issue  of  the  agen- 
cy of  Hunt,  the  plaintiff  offered  in  evidence  Exhibit  1, 
which,  omitting  parts  not  material  to  the  present  in- 
quiry, is  as  follows:  ''September  27,  1916.  I  hereby 
employ  Frank  N.  Hunt  sole  and  exclusive  agent  to  sell 
or  exchange  my  farm  of  160  acres,  situated  S.  W.  %,  of 
section  31,  township  20,  range  49,  county  of  Morrill. 
*  *  •  Price  $15  per  acre,  commission  to  be  five  (5) 
per  cent.  This  agreement  to  run  three  months  from 
date,  and  thereafter  until  fifteen  days '  written  notice  is 
given  of  withdrawal  from  market.  I  also  agree  to  give 
warranty  deed  and  abstract  showing  clear  and  mer- 
chantable title  to  the  above  described  land,  within  fifteen 
days  after  sale  is  effected.  Owner,  Maple  Grove  Land  & 
Live  Stock  Co.,  by  W.  J.  Coad.    Agent,  Frank  N.  Hunt.'' 

The  witness  Frank  N.  Hunt,  called  on  behalf  of  plain- 
tiff, testified  that  prior  to  February  1  no  notice  of  the 
revocation  of  the  contract  of  agency  (Exhibit  1)  had 
ever  been  received  by  him,  and  that  certain  telegrams 
in  evidence  were  sent  to  the  defendant,  "pursuant  to 
that  contract."  The  plaintiff  testified,  with  relation  to 
the  receipt  and  contract  hereinbefore  set  out  (Exhibit 
6) :    "That  is  a  receipt  for  $50  for  the  purchase  of  the 
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S.  W.  lA  of  31-19-50,  in  Morrill  county,  Nebraska/'  **It 
was  given  to  (by)  Mr.  Frank  Hunt."  The  plaintiff  tes- 
tified that  he  gave  the  check  to  Hunt,  and  Hunt  gave  him 
the  receipt.  To  make  out  a  case  of  specific  performance 
for  the  sale  of  land,  to  avoid  the  effect  of  the  statute  of 
frauds,  it  was  necessary  for  the  plaintiff  to  show  that 
Hunt  was  authorized  in  writing  by  the  defendant  to  make 
the  sale;  and  it  was  also  necessary  to  show  that  plain- 
tiff had  a  contract  for  the  sale  of  the  land,  signed  by  the 
defendant  or  his  agent  thereunto  authorized  in  writing. 
That  the  plaintiff  recognized  this  is  apparent  from  the 
parts  of  the  testimony  we  have  quoted.  The  contract  of 
agency  above  quoted  is  authority  in  Hunt  to  bind  the  de- 
fendant for  the  sale  of  the  S.  W.  Vi  oi  section  31,  town- 
ship 20,  range  49,  but  such  authority  could  not  be  ex- 
tended by  implication  to  authorize  him  to  bind  his  prin- 
cipal by  contract  to  sell  o^her  and  different  land.  The 
contract  which  is  the  basis  of  the  plaintiff's  suit  and  the 
land  which  he  says  he  purchased  is  the  S.  W.  %  section  of 
31,  township  19,  range  50.  The  situation  suggests  the 
possibility  of  a  mistake  in  the  records  before  us,  but  it 
is  properly  certified  as  correct,  and  we  are  not  at  liberty 
to  say  that  it  is  a  typographical  error.  We  can  only  pass 
upon  the  record  before  us.  If  the  contract  between  the 
plaintiff  and  defendant,  as  disclosed  by  the  writing,  does 
not  reflect  the  real  intent  of  the  parties,  the  time  and 
place  to  have  it  corrected  was  in  the  district  court,  by 
a  plea  for  reformation. 

A  contract  of  an  agent  in  the  name  of  his  principal, 
for  the  sale  of  land,  is  void  under  the  statute  of  frauds 
of  this  state,  unless  the  authority  of  the  agent  to  make 
the  sale  is  in  writing  signed  by  the  principal.  O'Shea 
V.  Rice,  49  Neb.  893.  This  same  principle  has  been  recog- 
nized by  this  court  in  the  following  cases:  Morgan  v. 
Bergen,  3  Neb.  209 ;  Sotvard  v.  Moss,  59  Neb.  71 :  Frahm 
V.  Metcalf,  75  Neb.  241 ;  Ross  v.  Craven,  84  Neb.  520. 

Other  questions  are  considered  in  the  briefs,  relating 
especially  to  the  price  at  which  Hunt  was  authorized  to 
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sell  the  land  under  his  agency  contract,  as  modified  by 
subsequent  correspondence ;  but,  as  there  is  a  failure  to 
establish  authority  in  Hunt  to  sell  the  land  described  in 
plaintiff's  receipt  and  contract,  we  deem  it  unnecessary 
to  pass  upon  those  questions. 

The  decree  of  the  district  court  was  right,  and  the 
judgment  is 

Affibmed. 

Lbtton,  J.,  not  sitting. 


Pbarl  E.  Davis,  appellant,  v.  Chicago,  Burlington  & 
QuiNCY  Railroad  Company,  appellee. 

Filed  Mabch  13,  1920.    No.  20818. 

1.  Master  and  Servant:  Injubt  to  Servant:  Assumption  of  Rise. 
Where,  in  a  railroad  repair  shop,  the  master  has  prescribed  no  par- 
ticular means  whereby  the  workmen  shall  climb  upon  locomotives 
undergoing  repair,  but  the  workmen,  when  required  to  take  off  or 
replace  parts  of  such  engines,  have  always  climbed  thereon  by 
means  of  projecting  parts  of  the  engine  and  cab,  an  experienced 
workman,  accustomed  repeatedly  each  day  to  climb  upon  engines 
by  the  use  of  such  means,  must  rely  upon  his  own  Judgment  in 
selecting  handholds,  and  assumes  the  risk  thereof. 

2.  :  :  Negligence  op  Fellow  Servant.  Under  the  fed- 
eral employers'  liability  act  a  railroad  company  is  liable  to  an 
Injtkred  employee  for  negligence  causing  such  injury,  although  such 
negligence  Is  attributable  to  a  fellow  servant. 


:  :   Actionable  Negligence.     Where  an  experienced 

workman  in  a  railroad  repair  shop,  in  replacing  a  part  of  a  dis- 
mantled locomotive,  uses  as  a  handhold  in  climbing  thereon  a  loose 
pipe  placed  or  stuck  upon  a  projecting  bolt,  mistaking  it  for  a 
stationary  part  of  the  engine,  and  falls  and  is  injured  by  reason 
of  its  giving  way,  the  placing  of  the  loose  pipe  in  such  position 
by  a  fellow  servant  of  the  injured  workman  does  not  constitute 
actionable  negligence,  where  the  circumstances  are  such  as  to 
require  the  injured  workman  to  rely  upon  his  own  judgment  in  the 
means  employed  in  climbing  upon  the  engine,  and  where  the  risk 
of  injury  therefrom  has  been  assumed  by  him. 
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4.  :  — ' :    DuTT  OF  Master.    A  master  is  not  an  insurer  of 

his  servant's  safety,  but  is  required  to  use  ordinary  care  in  provid- 
ing him  with  a  safe  place  to  work.  When  the  master  provides 
sufficient  light  for  ordinary  purposes,  and,  in  addition  to  the  gen- 
eral lighting  of  the  premises,  provides  portable  individual  lights' 
for  the  use  of  his  servants,  when,  in  their  judgment,  such  lights 
are  needed,  the  master's  duty  in  that  regard  has  been  fulfilled.      -^ 

5.  ' :   :   Appliances.     Where   an   experienced   workman, 

under  circumstances  which  require  him  to  rely  upon  his  own  Judg- 
ment in  selecting  the  means  of  climbing  upon  an  engine,  is  in- 
jured by  the  giving  way  of  a  loose  pipe,  which,  on  account  of  the 
dimness  of  the  light,  he  has  mistaken  for  a  firm  handhold,  the 
sujficiency  of  the  light  for  his  purpose  enters  into  the  exercise  of 
his  judgment;  and,  where  it  appears  that  more  light  was  availabl« 
if  he  had  called  for  it,  lack  of  sufficient  light  cannot  be  made  the 
basis  of  recovery  in  an  action  against  the  master  for  alleged  neg- 
ligence. 

6.  Negligence:  Action:  Dibection  of  Vebdict.  When  the  evidence, 
viewed  in  the  light  most  favorable  to  the  plaintiff,  fails  to  establish 
actionable  negligence,  it  is  the  duty  of  the  trial  oourt  to  direct  a 
verdict  for  the  defendant. 

Appeal  from  the  district  court  for  Lancaster  county: 
WnJLiAM  M.  Morning,  Judge.    Aiftrmed. 

Wilmer  B.  Comstock,  for  appellant. 

Byron  Clark,  J.  L.  Root  and  Strode  <&  Beghtol,  contra. 

DOESBT,  C. 

Action  for  damages  for  personal  injuries  under  the 
federal  employers^  liability  law  (35  TJ.  S.  St.  at  Large, 
ch.  149,  p.  65)  by  a  mechanic  employed  in  the  defendant's 
repair  shops.  At  the  close  of  plaintiff's  evidence,  and 
again  after  both  parties  had  rested,  the  defendant  moved 
for  an  instructed  verdict.  The  trial  court  sustained  the 
motion  and  directed  a  verdict  for  the  defendant.  From 
the  judgment  entered  thereon  the  plaintiff  appeals. 

The  plaintiff  was,  as  he  described  it  in  his  testimony, 
a  steam-pipe  fitter's  helper.  His  work  consisted  of  put- 
ting in  steam-pipes  on  locomotive  engines,  putting  on 
throttles  and  other  parts.  His  work  was  then  in  the 
wrecking  department,  and  in  the  course  thereof  he,  with 
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other  workmen  under  the  direction  of  a  foreman,  would 
strip  the  engine  and  take  off  the  throttle  and  other  parts, 
put  them  temporarily  on  racks  or  benches,  and  after- 
wards replace  them  on  the  locomotives.  It  was  frequent- 
ly his  duty  to  climb  upon  the  engines  and  in  and  out  of 
engine  cabs.  Prior  to  the  accident  he  had  worked  in  the 
defendant's  blacksmith  shop  about  six  or  seven  months, 
and  in  the  wrecking  department  of  the  repair  shop  about 
two  months. 

About  8  o'clock  in  the  evening  of  November  23,  1916, 
he  was  working  upon  a  dismantled  locomotive  and  was 
ordered  by  the  foreman  to  assist  in  putting  in  place  the 
throttle  lever.  This  was  to  be  attached  to  the  rear  end 
of  the  boiler,  where  it  projects  under  the  roof  of  the 
engine  cab.  It  was  necessary  for  him  to  climb  into  the 
cab  in  order  to  be  in  position  to  do  this  work.  The  only 
means  of  climbing,  as  he  said,  was  to  take  hold  of  the 
edge  of  the  cab,  place  his  feet  upon  such  parts  of  the 
engine  as  would  furnish  a  foot-hold,  and  grasp  and  pull 
himself  up  by  such  projecting  parts  as  would  afford  a 
handhold*  The  plaintiff  testified  that  he  climbed  upon 
the  platform  below  the  firebox,  three  or  four  feet  from 
the  floor,  and  reached  for  what  he  supposed  was  the 
throttle  stem  (a  rod  which  extends  out  about  a  foot  from 
the  rear  end  of  the  boiler  and  to  which  the  throttle  lever 
was  to  be  attached).  He  claims,  however,  that  he  got 
hold  of  a  loose  piece  of  pipe  about  a  half -inch  in  di- 
ameter, which  had  been  placed  or  stuck  upon  a  project- 
ing bolt  in  such  manner  as  to  extend  out  from  the  rear 
end  of  the  boiler,  and  which  he  mistook  for  the  throttle 
stem  because  it  was  too  dark  for  him  to  distinguish  ac- 
curately. As  he  grasped  the  pipe  it  gave  way  and  slip- 
ped off,  causing  plaintiff  to  lose  his  balance  and  fall 
backward,  whereby  he  fell  to  the  floor  and  was  injured. 

Tlie  testimony  of  the  plaintiff  with  regard  to  the  light- 
ing in  the  room  was  in  substance  as  follows :  There  were 
arc  lights  hung  near  the  ceiling  which,  because  of  the 
roof  of  the  engine  cab,  did  not  throw  light  inside  there- 
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of.  There  was  a  torch  near  the  front  end  of  the  cab 
three  or  four  feet  too  far  forward  to  throw  light  upon 
the  end  of  the  boiler  where  plaintiff  was  to  adjust  the 
throttle.  He  did  not  particularly  notice  the  absence  of 
the  light  in  the  room  when  he  went  to  work  that  night 
and  made  no  complaint  about  it.  There  was  light  enough, 
he  said,  for  him  to  see  the  projecting  object  which  he 
mistook  for  the  throttle  stem,  but  not  light  enough  to 
tell  what  it  was.  The  room  was  about  as  well  lighted  as 
on  other  nights  when  he  had  worked  there,  perhaps  a 
little  darker  than  usual.  The  defendant  provided  exten- 
sion lights  attached  to  a  cord,  which  could  be  plugged 
in  below  the  engine  for  the  workmen  to  use  when  needed. 
He  had  seen  others  use  them,  but  had  never  used  nor 
asked  for  one  himself. 

Several  witnesses  for  the  defendant  who  were  work- 
ing in  the  same  room  at  the  time  disputed  the  plaintiff 
as  to  the  lighting.  They  testified  that  there  was  a  sep- 
arate electric  light  inside  the  cab  shining  directly  upon 
the  rear  end  of  the  boiler.  Plaintiff  testified  that  as  he 
fell  he  threw  over  his  head  the  pipe  which  he  had  grasped 
by  mistake  and  which  he  mistook  for  the  throttle  stem. 
No  witness  except  the  plaintiff  saw  this  pipe,  according 
to  their  testimony.  The  plaintiff  testified  that  after  the 
accident  he  told  the  foreman  and  some  of  the  other  work- 
men about  this  pipe  and  showed  them  where  it  had  been 
stuck  onto  the  boiler.  This  was  denied  by  the  foreman 
aiid  the  other  workmen  who  testified. 

This  case  is  governed  by  the  federal  employers'  lia- 
bility act.  In  order  to  recover,  the  plaintiff  must  show 
that  his  injuries  were  caused  by  some  act  of  negligence 
on  the  part  of  the  defendant.  The  allegations  of  negli- 
gence,  upon  which  he  must  rely,  as  disclosed  by  the 
pleadings  and  evidence,  are  (1)  that  the  placing  of  the 
loose  pipe  on  the  end  of  the  projecting  bolt,  presumably 
by  a  fellow  workman,  so  as  to  resemble  the  throttle  stem, 
and  thus  mislead  the  plaintiff  into  using  it  as  a  hand- 
hold, was  actionable  negligence;  or  (2)  that  the  lights 


Vol.  104]  JANUARY  TERM,  1920.  349 


Dayis  y.  Chicago,  B.  ft  Q.  R.  Co. 


furnished  by  the  defendant  in  the  workroom  were  so  in- 
sufficient as  to  constitute  a  failure  on  its  part  to  fulfil 
its  duty  of  furnishing  the  plaintiff  with  a  safe  place  to 
work. 

The  answer  of  the  defendant  consisted  of  a  general 
denial  of  negligence,  and  a  plea  that  plaintiff  had  as- 
sumed the  risk. 

In  determining  whether  the  trial  court  was  justified 
in  withdrawing  the  case  from  the  jury  and  directing  a 
verdict  for  defendant,  the  question  is  whether  the  evi- 
dence, interpreted  in  the  light  most  favorable  to  the 
plaintiff,  was  suflScient  to  make  out  a  case  of  actionable 
negligence.  Unless  it  can  be  said,  as  a  matter  of  law, 
that  no  actionable  negligence  was  made  out,  the  issue 
should  have  been  submitted  to  the  jury.  We  believe  the 
trial  court  was  right  in  holding  that  no  actionable  neg- 
ligence was  shown. 

In  reaching  this  conclusion  we  are  mindful  of  the  fact 
that  under  the  federal  law  the  railroad  company  is  liable 
even  if  the  plaintiff's  injuries  were  caused  by  the  negli- 
gence of  a  fellow  servant.  If  the  placing  of  the  loose 
piece  of  pipe  on  the  bolt  or  stud,  as  testified  to  by  plain- 
tiff, constituted  negligence  causing  his  injury,  it  was  the 
negligence  of  some  fellow  servant  of  plaintiff  who  placed 
it  there,  and  for  this  the  defendant  would  be  just  as 
liable  as  if  it  had  been  placed  there  by  a  vice-principal. 
But  we  cannot  assume  that  it  was  negligence  simply  be- 
cause it  caused,  or  may  have  caused,  the  accident.  If  it 
was  included  within  the  scope  of  the  risks  assumed  by 
the  plaintiff  in  the  usual  and  ordinary  course  of  his  em- 
ployment, it  could  not  constitute  actionable  negligence. 
If  he  was  subjected  to  no  greater  risk  than  those  just 
indicated,  his  employer  was  not  negligent.  Did  the  plac- 
ing of  the  piece  of  pipe  where  the  plaintiff  said  he  took 
hold  of  it  create  an  extraordinary  danger  not  normally 
incident  to  his  employment?  Or  was  it  one  of  those  dan- 
gers that  by  the  use  of  ordinary  care  would  have  been 
known  to  a  workman  of  his  age,  experience  and  under- 
standing? 
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The  plaintiff  was  not  obliged  to  nse  the  piece  of  pipe, 
or,  as  he  supposed,  the  throttle  stem,  as  a  handhold; 
there  was  no  particular  and  exclusive  method  of  climb- 
ing upon  the  engine  provided  by  his  employer.  The 
plaintiff  himself  says:  *^You  had  to  grab  hold  of  any- 
thing you  could  get  hold  of  to  get  up  in  there,'*  and 
''You  get  in  and  out  the  best  way  you  could.'*  He  had 
ch'mbed  in  and  out  of  the  cab  many  times  each  day,  and 
was  perfectly  familiar  with  the  construction  and  parts 
of  the  engine  that  he  worked  on. 

In  La  Londe  v.  Soderberg,  96  Neb.  118,  which  was  a 
case  wherein  a  carpenter  was  injured  in  the  erection  of 
a  building,  the  employer  ''made  no  attempt  to  prescribe 
the  manner  or  furnish  the  means  by  whtch  the  men 
should  ascend  or  descend  to  or  from  the  attic  of  the 
building.  He  had  left  it  with  the  plaintiff  himself  to 
determine  how  he  should  climb  up  and  down."  In  that 
case  the  workman  was  injured  by  reason  of  taking  hold 
of  a  loose  board  in  descending  from  the  scaffold,  and  it 
was  held  that  the  workman  "is  required  to  use  such 
means  in  climbing  up  and  descending  from  such  build- 
ing as  his  own  judgment  and  convenience  may  suggest." 
We  think  that  principle  applies  to  and  is  decisive  of  the 
question  under  consideration.  The  plaintiff  was  required 
to  use  his  own  judgment  in  selecting  handholds,  and  or- 
dinary care  on  his  part  required  him  to  test  the  strength 
of  the  handhold  which  he  selected  before  throwing  his 
weight  on  it.  The  danger  of  its  giving  way  was,  there- 
fore, a  risk  assumed  by  him,  and  actionable  negligence 
on  the  defendant's  part  could  not  be  predicated  upon  it. 

The  question  remains  whether  the  room  was  so  de- 
fectively lighted  as  to  be  an  unsafe  place  to  work.  We 
think  the  evidence  is  conclusive  that  there  was  sufiScient 
light  to  exonerate  the  defendant  from  any  charge  of 
negligence  in  that  regard.  The  defendant  was  not  re- 
quired to  keep  every  part  of  the  room  and  every  object 
in  the  room  so  brightly  illuminated  as  to  exclude  all  pos- 
sibility of  accident,  only  to  exercise  reasonable  and  ordi- 
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nary  care  with  respect  to  the  lighting  of  its  workroom, 
in  order  that  the  safety  of  its  employees  might  not  be 
imperiled  by  lack  of  reasonable  provision  for  lighting. 

The  plaintiff's  testimony  discloses  that  the  room  was 
lighted  by  electric  arc  lamps,  and  that  there  were  special 
facilities  for  individual  lights  equipped  with  extension 
cords  for  those  workmen  who  needed  them.  There  was 
light  enough  for- the  plaintiff  to  see  the  projecting  pipe 
which  he  mistook  for  the  throttle  stem.  The  law  re- 
quired him  to  rely  upon  his  own  judgment  in  depending 
upon  it  as  a  handhold  in  climbing  into  the  cab.  The  suffi- 
ciency of  the  lighting  for  this  purpose  was  one  of  the 
elements  that  entered  into  the  exercise  of  his  judgment. 
The  defendant  was  not  an  insurer  of  his  safety,  and  the 
obligation  to  use  reasonable  care  for  the  safety  of  its 
workmen  did  not  require  it  to  have  every  part  of  the  en- 
gine that  he  was  using  as  a  handhold  or  a  foothold  so 
brightly  lighted  that  an  error  of  judgment  on  his  part 
would  be  impossible,  especially  in  view  of  the  undisputed 
fact  that  more  light  was  available,  if,  in  his  judgment, 
it  was  necessary.  It  was  not  a  case  where  he  had  asked 
for  better  light  and  had  been  refused. 

The  rule  that  we  think  applies  in  a  situation  such  as 
the  record  of  this  case  presents  is  well  stated  in 
Schoultz  v  Eckardt  Mfg.  Co.,  112  La.  568,  104  Am.  St. 
Rep.  452:  **The  master  is  not  bound  to  keep  his  prem- 
ises so  lighted  that  any  and  all  repair  work  may  be  done 
without  the  necessity  of  procuring  extra  light.  When 
plaintiff  undertook  to  do  this  repair  work,  it  was  for 
him  to  know  whether  he  had  enough  light  to  do  it  in,  and 
to  procure  additional  light  if  needed.  He  was  not  a  green 
hand,  uninformed  of  the  nature  of  the  work  he  was  call- 
ed upon  to  do,  but  he  was  the  person  on  his  floor  sup- 
posedly best  informed  in  that  regard.'* 

Tor  the  reasons  stated,  we  think  the  trial  court  was 
right  in  holding,  as  a  matter  of  law,  that  no  actionable 
negligence  had  been  proved,  and  we  reconmiend  that  the 
judgment  be  affirmed. 
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Baird  ▼.  Union  Mutual  Life  Ins.  Co. 

Per  Curiam.  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  affirmed, 
and  this  opinion  is  adopted  by  and  made  the  opinion  of 
the  court. 

Affebmbd. 


John  E.  Baird,  appbuubb,  v.  Union  Mutual  I^pb  Insubt 

ANOE  Company,  appellant. 

Filed  Mabch  17,  1920.    No.  20529. 

Tender.    "A  tender,  in  order  to  be  effectual,  must  be  absolute  and  nn- 
conditional."    Schrandt  v.  Young,  62  Neb.  254.' 

Appeal  from  the  district  court  for  Lancaster  county: 
P.  James  Cosgrave,  Judge.  Judgment  of  reversal  ad- 
hered to  as   modified. 

Hainer,  Craft  (B  Lane,  for  appellant. 

Lincoln  Frost,  contra. 

Per  Curiam.  Motion  to  modify  judgment.  Former 
opinion  reported  in  103  Neb.  609. 

Defendant  tendered  to  plaintiff  $3,112.20,  and  de- 
manded a  receipt  in  full  and  the  execution  of  a  formal 
release  and  return  of  a  policy.  In  view  of  the  decisions, 
the  tender  by  defendant  was  conditional  and  was  there- 
fore vitiated.  Schrandt  v.  Young,  62  Neb.  254 ;  Wilkins 
V.  Redding,  70  Neb.  182;  Parker  v.  Suipreme  Tent,  K.  M. 
0.  W.,  191  Mo.  App.  508 ;  38  Oyc.  154. 

Our  former  judgment  of  reversal  is  therefore  modified 
to  permit  a  recovery  of  interest,  costs  and  attorney's 
fees  by  plaintiff.  As  modified  herein,  our  former  judg- 
ment of  reversal  is  adhered  to. 

Judgment  of  Bevebsal  Adhered  to  as  Modified. 
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BoBBBT  S.  King,  APPBLiiEE,  V.  W.  W.  Day,  appellastt. 

FnjED  Maboh  27,  1920.    No.  20678. 

1.  Appeal:  Refusal  or  Instsuction.  The  refusal  to  glre  a  requested 
instruction  is  not  error,  where  the  same  matter  is  covered  in  sub- 
stance by  an  instruction  glTen  by  the  court  on  its  own  motion. 

2.  Corporations:  Sale  or  Stock:  Wabbantt.  Contract  of  sale  of 
all  of  the  capital  stock  of  an  oil  company  contained  a  warranty 

•  that  the  company  owned  a  certain  number  of  steel  barrels,  with- 
out specifying  kind,  quality,  or  yalue.  Held,  that  the  warranty  was 
too  indefinite  to  permit  a  recoTery  for  a  shortage  in  the  number 
of  barrels,  there  being  no  competent  extraneous  evidence  to  explain 
it 


8.  I  — — : :    Breach:  Mbabube  or  Damaobs.    In  a  suit 

for  breach  of  warranties  in  the  sale  of  all  of  the  issued  stock  of  a 
corporation,  the  measure  of  plaintiff's  recovery  is  the  difference 
between  what  such  capital  stock  would  have  been  worth  had  there 
been  no  breach  of  warranty  and  what  it  was  actually  worth;  and 
the  amount  of  recovery  is  not  affected  by  a  provision  In  the  con- 
tract requiring  the  vendor  "forthwith  to  subscribe  and  pay  for  100 
shares  of  stock  of  said  company,"  where  it  appears  that  the  in- 
tention of  the  parties  was  that  the  subscription  should  be  for 
unissued  capital  stock. 

4.  Ouaranty.  A  provision  in  a  contract  warranting  that  certain  ac- 
counts receivable  are  "good  and  collectible,  and  will  be  paid  to 
the  said  company  within  three  months  from  date  hereof,  and 
said  first  party  agrees  to  pay  the  said  company  promptly  such  a 
sum  as  shall  equal  the  deficiency  of  the  payment,"  is  a  guaranty 
of  payment. 

Appeal  from  the  district  court  for  Lancaster  county: 
WmJAM  M.  MoBNiNQ,  Judge.    Affirmed  on  condition. 

Strode  £  Beghtol,  for  appellant. 

Burkett,  Wilson,  Brown  <&  Wilson,  contra. 

MORBISSEY,  C.  J, 

This  is  an  action  for  hreach  of  contract.  The  original 
judgment  was  reversed  and  the  cause  remanded  by  this 
court  in  King  v.  Day,  101  Neb.  346,    On  a  retrial,  plain- 

104  Neb.— 23 
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tiff  recovered  a  judgment  for  $4,990.50,  from  which  de- 
fend ant  ^appeals. 

Defendant  was  the  owner  of  all  of  the  stock  of  the 
State  Oil  Company,  a  Nebraska  corporation,  which  he 
sold  to  plaintiff.  As  part  of  the!  agreement,  he  * '  guaran- 
teed^' that  the  corporation  had  merchandise  on  hand  of 
the  value  of  $6,797.37 ;  that  it  owned  1,650  steel  barrels ; 
that  the  debts  of  the  company  did  not  exceed  $21,950.75 ; 
and  that  the  accounts  receivable  amounted  to  $12,288.24, 
all  of  which  would  be  paid  in  three  months*  time.  Plain- 
tiff claimed  damages  for  breach  of  these  warranties  in 
the  sum  of  $12,986.28.  The  jury  allowed  him  $540  for 
shortage  in  the  number  of  barrels;  $2,204.50  for  excess 
of  indebtedness  over  the  amount  guaranteed  in  the  con- 
tract ;  and  $2,246  for  deficiency  in  the  amount  of  accounts 
receivable. 

The  first  question  to  consider  is  the  refusal  of  the  trial 
court  to  give  instruction  No.  2,  requested  by  defendant. 
The  questions  presented  by  this  instruction  were  covered 
by  instructions  given  by  the  court  on  its  own  motion,  and 
by  special  interrogatory  No.  1.  The  failure  to  give  a 
requested  instruction  cannot  be  complained  of  as  error, 
where  the  same  matter  is  covered  in  substance  by  an  in- 
struction given  by  the  trial  court  on  its  own  motion. 

Complaint  is  made  of  the  court's  instruction  relative 
to  the  barrel  shortage,  and  the  refusal  to  give  defend- 
ant's instruction  on  this  point.  It  is  unnecessary  to  dis- 
cuss defendant's  contention,  because  we  are  convinced 
this  issue  ought  not  to  have  been  submitted  to  the  jury. 
By  the  terms  of  the  contract,  defendant  warranted  that 
' '  there  are  in  stock  and  in  the  field  belonging  to  the  com- 
pany 1,650  steel  barrels."  The  record  indicates  that 
various  kinds  and  grades  of  steel  barrels  were  used  in 
the  business  in  which  this  corporation  was  engaged.  The 
parties  made  no  specification  as  to  condition,  quality,  or 
value  in  their  agreement,  and  we  are  pointed  to  no  com- 
petent evidence  from  which  the  jury  could  fix  plaintiff's 
damage  because  of  any  shortage  in  the  number  of  bar- 
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rels.  The  item  of  $540  allowed  for  such  shortage  cannot 
be  permitted  to  stand. 

The  next  question  presented  is  the  measure  of  plain- 
tiff's recovery.  The  jury  were  instructed  that,  if  they 
found  in  favor  of  plaintiff,  the  measbre  of  his  damage 
would  be  the  difference  between  what  the  capital  stock 
of  the  State  Oil  Company  would  have  been  worth  had 
there  been  no  breach  of  warranty  and  the  amount  which 
it  was  actually  worth.  Defendant  attacks  this  instruction 
because  of  a  provision  in  the  contract  requiring  .him 
^'forthwith  to  subscribe  and  pay  for  100  shares  of  stock 
of  said  company  at  the  par  value  thereof  of  $10,000,'* 
which  he  claims  constituted,  in  effect,  an  immediate  re- 
purchase of  part  of  the  stock  of  the  corporation,  and 
left  plaintiff  only  a  proportional  interest,  with  no  right 
to  recover  damages  on  the  basis  of  the  entire  capital 
stock.  The  evidence  shows,  however,  that  all  of  the  ex- 
isting capital  stock  was  transferred  to  plaintiff  and  paid 
for,  and  that  thereafter  defendant  and  plaintiff  each  sub- 
scribed for  $10,000  worth  of  unissued  stock.  The  use 
of  the  term  '* subscribe"  is  itself  indicative  that  this  was 
the  intention  of  the  parties.  The  court  gave  the  jury 
the  proper  rule  on  which  to  determine  the  damages. 

The  last  assignment  of  error  which  we  need  to  con- 
sider is  the  giving  of  instruction  No.  8,  on  the  issue  of 
accounts  receivable.  Under  the  contract,  defendant 
warranted  that  the  accounts  receivable  amounted  to  $12, 
288.24;  **that  said  bills  and  accounts  are  good  and  col- 
lectible, and  will  be  paid  to  the  said  company  within  three 
months  from  date  hereof,  and  said  first  party  agrees  to 
pay  the  said  company  promptly  such  a  sum  as  shall 
equal  the  deficiency  of  the  payment,  or  the  difference  be- 
tween the  actual  payment  made  upon  said  bills  and  ac- 
counts, and  the  sum,  as  aforesaid,  $12,288.24. ' '  The 
court  instructed  the  jury  that  this  was  an  unrestricted 
guaranty  which  bound  defendant  regardless  of  any  dili- 
gence in  collection,  but  it  placed  the  burden,  however, 
upon  plaintiff  of  establishing  by  a  preponderance  of  the 
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evidence  that  the  accounts  for  which  he  sought  credit 
were  worthless  and  uncollectible.  Defendant  contends 
that  the  guaranty  was  simply  one  of  collection.  The  lan- 
guage of  the  contract  supports  the  theory  of  the  trial 
court  that  it  was  a  guaranty  of  payment,  and  the  quali- 
fying clause  in  the  instruction  requiring  plaintiflf  to  show 
the  uncoUectibility  of  the  accounts  gave  defendant  a  more 
favorable  construction  of  the  instrument  than  he  was  en- 
titled to,  and  he  cannot  be  heard  to  complain  of  it. 

Incidental  complaints  are  made  of  the  insuflSciency  of 
the  evidence  on  various  points,  but  the  conflict  in  the 
record  as  a  whole  is  such  that  we  do  not  feel  warranted 
in  disturbing  the  judgment  except  as  to  the  item  of  $540 
allowed  for  barrel  shortage,  previously  mentioned.  If 
plaintiff  files  in  this  court  a  remittitur  for  $540  within 
30  days,  the  judgment  will  be  aflSrmed ;  otherwise  it  will 
bo  reversed  and  a  new  trial  granted. 

Affirmed  on  condition. 

Day,  J.,  not  sitting. 


Benjamin  Meyers  v.  State  of  Nebraska. 

Filed  March  27,  1920.    No.  21186. 

1.  Orlminal  Law:  Pbeliminabt  Heabing.  Under  section  9068,  Rev.  St 
1913,  persons  accused  of  crime,  except  fugitives  from  Justice,  are 
guaranteed  the  right  of  preliminary  hearing,  but  this  right  may 
be  waived. 

2.  :  ;  Waiver.    ''It  is  too  late  after  verdict  to  raise  the 

objection  that  a  preliminary  examination  has  not  been  had  for 
the  crime  charged  in  the  information.  Such  objection  must  be 
raised  before  going  to  trial  by  motion  to  quash  the  information  or 
by  plea  In  abatement."    Coffleld  v.  State,  44  Neb.  417. 

Z,  Information:  Surplusage.  Surplus  matter  in  an  information  for 
larceny  which  describes  the  manner  of  entering  a  building,  from 
which  it  Is  alleged  the  property  was  stolen,  does  not  necessarily 
change  the  character  of  the  charge,  or  render  the  Information 
defective. 
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4.  Larceny:  Sxtfficibnct  or  Evidence.  Evidence  examined,  and  held 
to  support  the' verdict. 

Ebbob  to  the  district  court  for  Cuming  county :  Ai^son 
A.  Welch,  Judge.    Affirmed. 

Barnhart  <&  Stewart,  for  plaintiff  in  error. 

Clarence  A.  Davis,  Attorney  General,  and  John  B. 
Barnes,  contra. 

MOBRISSEY,  C.  J. 

Defendant  prosecutes  error  from  a  conviction  for 
grand  larceny.  The  first  information  filed  fixed  the  time 
of  the  commission  of  the  crime  at  an  impossible  date. 
Defendant  was  arraigned  and  entered  a  plea  of  not 
guilty.  A  jury  was  then  impanelled  and  sworn,  but  be- 
fore any  testimony  was  offered  the  county  attorney 
asked  and  was  given  leave  to  file  an  amended  informa- 
tion, in  order  to  allege  the  true  date.  The  amended  in- 
formation appears  to  have  been  filed  instanter.  Defend- 
ant demanded  *'the  statutory  24  hours  for  examination 
of  the  information  as  amended  that  he  may  determine 
what  witnesses  are  necessary  to  meet  the  charge  made 
in  the  information  as  now  amended."  The  request  was 
granted.  The  following  day,  defendant  was  duly  ar- 
raigned on  the  amended  information,  and,  when  asked 
by  the  court  to  plead  thereto,  stood  mute,  and  the  court 
thereupon  entered  a  plea  of  not  guilty.  No  motion  to 
quash,  plea  in  bar,  or  plea  in  abatement  was  filed. 

It  is  claimed  that  the  court  was  without  jurisdiction 
to  proceed  with  the  trial  without  having  accorded  de- 
fendant a  preliminary  examination  on  the  amended  in- 
formation. Persons  accused  of  crime,  except  fugitives 
from  justice,  are  guaranteed  the  right  of  preliminary 
hearing,  but  this  right  may  be  waived.  Section  9068, 
Rev.  St.  1913.  '*It  is  too  late  after  verdict  to  raise  the 
objection  that  a  preliminary  examination  has  not  been 
had  for  the  crime  charged  in  the  information.  Such  ob- 
jection must  be  raised  before  going  to  trial  by  motion 
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to  quash  the  information  or  by  plea  in  abatement.'*  Cof- 
fidd  V.  State,  44  Neb.  417. 

It  is  daimed  that  the  amended  information  does  not 
properly  lay  the  venue,  nor  fix  the  time  of  the  commis- 
sion of  the  larceny.  It  contains  surplus  matter  to  the 
effect  that  defendant  broke  and  entered  the  bioilding 
where  the  property  stolen  was  situated.  This  was  un- 
necessary to  sustain  the  charge  of  larceny,  and  may  have 
been  inserted  with  the  view  of  charging  both  larceny  and 
burglary.  But  the  statement  as  to  the  building  where 
the  property  was  stored  does  not  change  the  character 
of  the  information,  nor  make  it  defective  as  wanting  in 
definiteness  as  to  time  or  place. 

By  instruction  No.  1,  given  by  the  court  on  its  own 
motion,  the  court,  after  stating  the  substance  of  the  in- 
formation, told  the  jury:  *'This  information  at  law 
charges  the  defendant  with  the  crime  of  larceny,  but  does 
not  charge  him  with  the  crime  of  burglary.**  This  in- 
struction was  proper  in  view  of  the  information  filed. 

The  remaining  assignment  calling  for  consideration 
is  the  insufficiency  of  the  evidence  to  sustain  the  verdict. 
A  review  of  the  evidence  will  add  nothing  to  the  law  of 
the  state.  It  has  been  examined  by  the  court  and  found 
amply  sufficient  to  sustain  the  verdict.    The  judgment  is 

Apfirhed. 

Letton  and  Day,  J  J.,  not  sitting. 


Floyd  Fuller,  appellant,  v.  William  T.  Fenton,  Ward- 
en, APPELLEE. 

FnjSD  March  27,  1920.    No.  21186. 

1.  Habeas  Oorpus:  Limitatiok  of  Inquibt.  "The  regularity  of  the 
proceedings  leading  up  to  the  sentence  in  a  criminal  case  cannot 
be  inquired  into  on  an  application  tor  a  writ  ot  habeas  corpus. 
It  the  court  had  jurisdiction  of  the  defendant  and  authority  to 
try  the  charge  against  him,  its  action  can  be  assailed  only  in  a 
direct  proceeding."    McCarty  v,  Hopkim,  61  Neb.  660. 
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2.  :  .  Where,  on  a  charge  of  murder  In  the  first  degree, 

the  accused,  after  being  fully  informed  of  the  nature  of  the  plea 
and  of  the  penalty  which  may  be  imposed,  and  having  the  advice 
of  his  counsel,  pleads  guilty  to  murder  in  the  second  degree,  which 
plea  is  accepted  by  the  state,  and  he  is  'accorded  the  right  to 
make  a  statement  before  sentence,  he  cannot  thereafter  success- 
fully maintain  habeas  corpus  on  the  ground  that  the  sentence  is 
void  because  the  record  does  not  recite  that  witnesses  were  examin- 
ed in  open  court  before  sentence. 

Appeal  from  the  district  court  for  Lancaster  county: 
WnsLARD  E.  Stewart,  Judge.    Affirmed. 

Orville  L.  Jones,  for  appellant. 

Clarence  A.  Davis,  Attorney  General,  and  George  W. 
Ayres,  contra. 

Letton,  J. 

The  petitioner  brought  habeas  corpus  proceedings  to 
obtain  his  release  from  the  penitentiary,  where  he  was 
serving  a  life  sentence  under  a  warrant  of  commitment 
based  on  the  following  record :  He  alleges  that  the  court 
failed  to  examine  witnesses  in  open  court  to  determine 
the  degree  of  the  murder,  and  because  of  such  failure 
was  without  jurisdiction  to  pass  sentence,  and  the  sen- 
tence was  null  and  void ;  and  that  he  believes  that,  if  the 
court  had  examined  witnesses  in  open  court,  the  court 
would  have  required  a  change  of  plea  to  **not  guilty/'* 

The  record  of  the  proceedings  in  the  district  court,  so 
far  as  material,  is  as  follows:  *'Now  on  this  day  comes 
the  county  attorney  on  behalf  of  the  state  of  Nebraska, 
the  said  defendant,  Floyd  Fuller,  being  brought  into 
court  in  the  custody  of  the  sheriff,  was  thereupon  duly 
arraigned  for  plea;  and  the  information  herein  read  to 
him  for  plea  thereto,  says  that  he  is  guilty  of  the  charge 
of  murder  in  the  second  degree,  which  plea  is  accepted 
by  the  county  attorney.  Whereupon  the  said  defendant 
was  duly  arraigned  for  sentence.  And  thereupon  the 
said  defendant  was  informed  by  the  court  of  the  nature 
of  his  said  plea  of  guilty  to  the  charge  of  murder  in  the 
second  degree,  of  the  consequences  thereof,  and  of  the 
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penalty  attached  by  law  thereto,  and  after  being  thus 
advised  and  instructed  by  the  court,  the  said  defendant 
still  persists  in  his  said  plea  of  guilty  and  says  that  he 
desires  to  stand  thereon.  Whereupon  the  said  defend- 
ant was  inquired  of  if  he  had  anything  to  say  why  the 
judgment  and  sentence  of  the  court  should  not  be  pro- 
nounced against  him,  and  showing  no  good  and  sufficient 
reason  to  the  contrary.'*  (Here  follows  a  sentence  of 
life  imprisonment.) 

It  is  contended  »that  if  the  examination  of  witnesses 
to  determine  the  degree  of  the  crime,  as  provided  by  sec- 
tion 9130,  Rev.  St.  1913,  is  omitted,  the  court  has  no  juris- 
diction to  pass  sentence,  and  that  habeas  corpus  will  lie 
to  discharge  a  prisoner  confined  under  a  void  sentence. 

The  latter  proposition  may  be  admitted.  The  con- 
trolling question  is :  Is  the  sentence  absolutely  void,  or 
is  it  merely  erroneous  and  one  which  might  have  been 
set  aside  by  proceedings  in  error. 

The  cases  relied  upon  by  the  petitioner,  upon  examina- 
tion, do  not  sustain  his  position.  In  Michaelson  v.  Beem. 
er,  72  Neb.  761,  the  petitioner  was  convicted  of  a  felony 
under  a  plea  of  not  guilty  upon  a  trial  without  a  jury. 
On  habeas  corpus  proceedings,  it  was  held  that  the 
trial  was  a  nullity  because  the  only  tribunal  provided  by 
th^  Constitution  of  the  state  to  determine  his  guilt  or 
innocence  was  a  jury.  He  was  held  for  trial  before  a 
jury  in  the  proper  county.  In  Atwood  v.  Atwater,  34 
Neb.  402,  another  habeas  corpus  case,  the  record  showed 
that  the  accused  pleaded  not  guilty,  and  the  court  im- 
posed a  sentence  without  verdict  and  finding.  The  judg- 
ment was  absolutelv  void  for  that  reason. 

In  In  re  Walsh,  37  Neb.  454,  the  petitioner  was  con- 
victed upon  two  counts,  sentence  on  the  second  to  follow 
at  a  date  fixed  after  the  expiration  of  the  first.  His  first 
sentence  had  expired  by  good  time,  and  the  time  fixed 
for  the  second  sentence  had  not  arrived,  when  he  began 
proceedings.  He  was  therefore  held  entitled  to  dis- 
charge, the  court  incidentally  holding  that  the  second 


Vol.  104]  JANUARY  TERM,  1920.  361 


Puller  T.  Fenton. 


sentence  was  unauthorized,  since  forging  and  uttering  a 
check  only  constituted  one  crime,  and  a  cumulative  sen- 
tence could  not  be  imposed. 

In  In  re  Jones,  35  Neb.  499,  the  petitioner  had  been 
convicted  and  sent  to  the  industrial  school  as  being 
under  the  age  of  18  years.  Without  his  knowledge  or 
consent,  the  sentence  was  set  aside  and  he  was  brought 
back  and  sentenced  to  the  penitentiary.  The  court  held 
that  the  first  sentence  was  not  void,  but  merely  errone- 
ous, that  the  second  was  void,  and  he  would  be  returned 
to  the  industrial  school  but  for  the  fact  that  his  term 
had  expired. 

This  examination  shows  that,  instead  of  these  cases 
supporting  petitioner's  contention,  they  tend  to  support 
the  opposite  view.  A  few  careless  expressions  may  be 
found  in  opinions  in  error  cases,  which,  if  considered 
apart  from  the  facts,  or  the  nature  of  the  case,  may  be 
misleading.  General  language  used  in  opinions  should 
always  be  considered  and  interpreted  according  to  the 
facts  and  the  nature  of  the  proceeding.  Hennig  v.  State^ 
102  Neb.  271,  and  Lee  v.  State,  103  Neb.  g7,  cited  by  peti- 
tioner, are  both  proceedings  in  error.  In  the  latter  case 
the  jury  failed  to  find  the  value  of  the  stolen  property 
upon  a  conviction  for  larceny.  It  was  held,  following  a 
long  line  of  decisions,  that,  no  value  being  found,  the 
judgment  was  defective,  and  it  was  said:  "The  jury 
failed  to  find  any  value  for  the  property  taken ;  then  it 
follows  the  trial  court  has  no  jurisdiction  to  pass  sen- 
tence.^' This  was  not  an  uncommon,  but  not  a  strictly 
correct  and  technical,  use  of  the  word  ** jurisdiction.*' 
The  court  had  jurisdiction,  but  it  was  erroneously  exer- 
cised, and  the  cause  was  reversed. 

It  seems  evident  that  it  was  the  intention  of  the  legis- 
lature to  protect  one  charged  with  murder  in  the  first 
degree  from  the  possibility  of  being  sentenced  to  death 
merely  upon  his  confession  of  guilt.  There  are  a  number 
of  crimes  which  by  statute  have  several  degrees  of  pun- 
ishment, depending  upon  the  existence  or  nonexistence 
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of  certain  facts;  for  example,  grand  larceny  of  goods 
and  chattels  is  punishable  with  imprisonment  of  from 
one  to  seven  years,  while  for  the  larceny  of  horses  or 
cattle,  or  of  a  last  will,  ten  years'  imprisonment  may  be 
imposed,  and  so  in  burglary  the  punishment  may  vary 
according  to  the  existence  of  certain  elements  of  intent. 

When  the  state  accepted  a  plea  of  murder  in  the  second 
degree,  it  amounted  to  a  nolle,  or  withdrawal,  of  the 
charge  of  murder  in  the  first  degree.  The  petitioner 
therefore  was  not  convicted  of  a  capital  offense,  but  one 
punishable  with  imprisonment  only. 

He  was  fully  informed  of  the  nature  of  his  plea  and  its 
consequences,  and  of  the  penalty,  and,  after  being  so 
advised  and  instructed,  he  still  persisted  in  his  plea.  It 
is  a  matter  of  judicial  knowledge  that  the  universal  prac- 
tice in  the  trial  courts  of  this  state  for  the  last  half  cen- 
tury has  been  that,  where  such  a  plea  is  tendered,  the 
court  inquires  of  the  accused  and  his  counsel  and  of  the 
prosecuting  attorney  as  to  all  the  facts  and  circum- 
stances of  the  case,  and  pronounces  such  sentence  as 
these  seem  to  warrant. 

In  In  re  Application  of  Cole,  103  Neb.  802,  807,  it  was 
held  that,  in  a  charge  of  murder  in  the  first  degree,  the 
accused  may  not  himself  determine  the  degree  of  the 
crime,  and  that  the  court  should  determine  the  degree 
from  the  evidence ;  but  it  is  also  held  that  habeas  corpus 
proceedings  are  not  for  the  correction  of  errors,  and 
that,  if  prejudicial  errors  have  occurred  after  the  de- 
fendant's guilt  has  been  determined,  the  judgment  may 
be  set  aside  in  proper  proceedings,  and  the  cause  re- 
manded ;  that  the  remedy  is  by  petition  in  error,  and  not 
by  habeas  corpus.  This  is  the  same  question  presented 
here,  and  is  decisive. 

The  defendant  was  offered  the  opportunity  to  tell  the 
court  any  mitigating  circumstances,  and  no  doubt,  if  re- 
quested by  him,  the  court  would  have  heard  witnesses. 
The  mere  fact  that  he  failed  to  avail  himself  of  the  privi- 
lege  is  not  one  which  he  can  take  advantage  of  by  habeas 
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corpus  proceedings.    The  district  conrt,properly  refused 
the  writ,  anc^  its  judgment  is 

Affibmed. 

Day,  J.,  npt  sitting. 


Pbaibib  Life  Insurance  Company,  appellant,  v.  Albert 

T.  Schumann  et  al.,  appellees. 

Filed  Mabch  27,  1920.    No.  20830. 

Appeal:  Findikgs:  Bill  of  Exceptions.  In  the  absence  of  a  bill  of  ex- 
ceptions, the  findings  of  fact  made  by  the  trial  court  will  be  pre- 
sumed to  be  sustained  by  the  eyidence. 

Appeal  from  the  district  court  for   Douglas  county: 
Lee  S.  Estelle,  Judge.    Affirmed. 

T.  W.  Blackburn,  for  appellant, 

Arthur  C.  Mayer,  contra. 

COBNISH,  J. 

As  shown  by  the  record,  but  not  as  indicated  in  appel- 
lant's brief,  this  is  an  appeal  from  the  trial  court's  judg- 
ment sustaining  defendant  Schumann's  special  appear- 
ance and  dismissing  plaintiff's  cause  of  action.  There 
is  no  bill  of  exceptions  in  the  record.  In  the  absence  of 
evidence,  we  must  presume  that  the  trial  court's  find- 
ings of  fact,  sustaining  the  special  appearance,  were 
true.  The  special  appearance  itself  being  ample,  if  true, 
to  show  that  the  court  did  not  obtain  jurisdiction  of  the 
person  and  subject-matter  of  the  action,  it  follows  that 
the  judgment  of  the  trial  court  must  be  aflftrmed.  Cody 
Lumber  Co.  v.  Reed,  90  Neb.  293. 

Affirmed. 

Letton  and  Day,  JJ.|  not  sitting. 
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Dakibl  W.  Donovan,  appesllant,  v.  Union  Pacific  Rail- 
road Company. BT  al.,  appellees. 

Filed  Mabch  27.  1920.    No.  20959. 

1.  Highways:  Dedication.  Evidence  examined,  and  Aeld  to  show  that 
the  highway  in  controversj  was  acquired  by  the  public  by  both 
prescription  and  dedication. 

2.  :  — :  Width.    The  width  of  a  public  highway,  acquired 

by  adverse  user  or  dedication,  is  to  be  determined  as  a  question  of 
fact  by  the  character  and  extent  of  the  user,  or  the  amount  ac- 
tually dedicated  to  public  use.  It  need  not  be  66  feet  in  width,  as 
prescribed  by  statute. 

« 

8.  Adverse  Possesston:  Nuisance  in  Highway.  The  ten-year  statute 
of  limitations  does  not  run  in  favor  of  one  maintaining  an  ob- 
struction in  the  public  highway  constituting  a  nuisance,  as  against 
either  the  public  or  an  elector  living  within  five  miles  of  the  high- 
way who  is  peculiarly  damaged  thereby. 

Opinion  on  motion  for  rehearing  of  case  reported  in 
103  Neb.  663.  Former  judgment  of  afjirmcmce  vacated^ 
and  judgment  of  district  court  reversed. 

Cornish,  J. 

On  motion  for  rehearing  of  Donovan  v.  Union  P.  R. 
Co.,  103  Neb.  663. 

In  1874  the  county  officials  of  Merrick  county,  by  pro- 
ceedings more  or  less  irregular,  attempted  to  lay  out  and 
establish  a  road  along  the  south  side  of  and  in  defend- 
ant railroad  company  ^s  right  of  way,  running  from 
Chapman  to  the  Hall  county  line.  From  that  time  until 
about  1899,  except  as  occasional  obstructions  in  the  road 
would  prevent  it,  the  road  (with  one  detour  of  about  a 
mile  long,  occasioned  by  trees,  at  a  point  known  as  the 
Strotman  place)  was  traveled  by  the  public  as  its  high- 
way, and  became  a  highway  by  prescription.  In  1895, 
in  a  suit  brought  by  Clark  and  others,  receivers,  for  the 
Union  Pacific  Railway  Company  against  the  county  of 
Merrick,  to  enjoin  the  opening  up  of  the  road,  a  stipula- 
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tion  was  entered  into,  which  recites  as  follows:  **That 
the  public  highway  of  the  county  of  Merrick,  Nebraska, 
heretofore  used  and  occupied  by  it  parallel  to  the  track 
of  the  Union  Pacific  Kailway  upon  the  right  of  way 
granted  by  acts  of  congress  to  the  Union  Pacific  Rail- 
way Company  is  and  shall  be  located  and  established  so 
that  the  north  line  of  the  said  highway  is  and  shall  be 
sixty-three  feet  south  from  and  parallel  to  the  center 
line  of  the  main  track  of  said  railroad, ' '  etc.  Then  fol- 
lows a  further  description  of  the  road,  so  that  it  would 
not  interfere  with  the  depot  grounds  and  stock-yards  in 
towns. 

We  are  of  opinion  that  this  stipulation,  agreed  to  by 
the  county  board,  and  upon  which  the  decree  of  the  court 
was  based,  constituted  a  dedication  to  the  public,  for 
highway  purposes,  of  the  land  therein  described,  binding 
upon  the  company  and  its  lessees;  that  the  land  de- 
scribed, so  far  as  it  pertains  to  the  defendant  Union 
Pacific  Railroad  Company,  is  the  same  as  that  consti- 
tuting the  road  in  controversy,  and  substantially  the 
same  as  that  acquired  by  adverse  user;  and  that  the 
judgment  of  the  trial  court  must  be  reversed.  Burk  v. 
Diers,  102  Neb.  721 ;  LycUck  v.  State,  61  Neb.  309 ;  Lyons 
V.  Mullen,  78  Neb.  151 ;  Perry  v.  Staple,  77  Neb.  .656 ; 
KendalUSmith  Co.  v.  Lancaster  County,  84  Neb.  654. 

We  will  now  consider  certain  reasons,  given  in  the 
briefs,  why  it  is  thought  this  conclusion  should  not  be 
reached. 

Is  the  plaintiflF  empowered  to  bring  this  action?  He 
is  an  elector,  residing  within  five  miles  of  the  road,  and 
would  appear  to  be  peculiarly  damaged  by  its  abandon- 
ment, in  that  the  distance  which  he  must  travel  going  to 
town  is  thereby  lengthened  three  miles.  This  objection 
is  met  by  our  decision  in  Letherman  v.  Hauser,  77  Neb. 
731. 

It  appears  that  14  years  had  elapsed  at  the  time  of 
bringing  this  action  since  the  road  had  been  used  for 
highway  purposes  and  it  is  urged  that  this  operated  as 
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a  statute  of  limitations  against  both  the  public  and  the 
plaintiff.  We  are  of  opinion  that  the  evidence  does  ^  not 
show  that  the  public  ever  voluntarily  abandoned  the  road 
as  a  public  highway.  The  evidence  indicates  that  at  one 
time  the  public  authorities  constructed  culverts  in  the 
highway.  Following  the  stipulation  above  referred  to, 
the  county  undertook  to  lay  out  the  highway,  and  or- 
dered its  overseers  to  clear  obstructions  from  the  road. 
The  statute  provides  a  way  in  which  a  public  highway, 
needless  or  expensive,  may  be  vacated.  Rev.  St.  1913, 
sees.  2856,  2857.  This  statute  was  not  followed.  A  high- 
way, once  established,  becomes  the  property  of  the  pub- 
lic. The  county  acts  as  the  agent  of  the  public,  and  is 
not  a  necessary  party  to  the  action.  The  statute  of  limi- 
tations'does  not  run  against  the  public.  A  highway  ob- 
tained by  prescription  or  dedication  does  not  need  to  be 
66  feet  wide,  the  width  prescribed  by  the  statute  for  lay- 
ing out  a  highway. 

Plaintiff,  in  bringing  this  action,  acts  in  the  name  of 
the  public  and  in  its  behalf.  While  it  is  true  that,  to 
maintain  the  action,  he  must  show  an  interest  different 
from  the  public  generally,  when  he  does  show  such  in- 
terest he  is  clothed  with  all  the  powers  and  can  assert 
the  same  rights  as  the  public  could,  if  it  were  bringing 
the  action.  It  is  not  as  if  he  were  seeking  to  enforce  a 
strictly  private  right.  When  this  case  was  before  us  on 
demurrer  to  plaintiff's  petition,  we  so  held. 

Section  7564,  Rev.  St.  1913,  limiting  the  time  for  com- 
mencing actions  for  recovery  of  title  or  possession  of 
lands,  and  excepting  counties,  cities,  towns  and  villages 
from  its  provisions,  is  not  applicable.  The  easement 
which  the  public  acquires  in  land  used  as  a  highway  has 
never  been  subject  to  loss  by  adverse  possession  before 
the  amendment  to  this  section.  Lapse  of  time  cannot  es- 
tablish a  right  to  maintain  a  public  nuisance.  Krueger 
V.  Jenkins,  59  Neb.  641 ;  20  R.  C.  L.  498,  sec.  114;  Ralston 
V.  Totm  of  Weston,  46  W.  Va.  544,  76  Am.  St.  Rep,  834. 
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Whatever  conditions  were  in  the  stipulation  between 
the  defendant  railroad  company  and  the  county  shown  in 
the  petition  were  conditions  subsequent,  and  not  such  as 
would  work  a  forfeiture  of  the  land  dedicated  for  a  pub- 
lic highway. 

We  are  of  opinion  that,  under  the  Norris  act  (37  U.  S. 
St.  at  Large,  ch.  181,  p.  138),  validating  the  conveyances 
and  agreements  of  the  railroad  company  concerning  land, 
all  question  of  the  right  of  the  railroad  company  to  enter 
into  the  stipulation  is  removed. 

We  are  of  opinion  that  the  road  acquired  by  the  public 
by  user  and  dedication  is  in  accordance  with  the  one 
stipulated  for  in  the  suit  of  Clark  v.  County  of  Merrick. 
Through  the.  government  sections,  where  the  Union  Pa- 
cific Railroad  Company's  right  of  way  is  400  feet  in 
width,  the  highway  acquired  by  user  and  dedication  is  66 
feet  in  width,  the  north  line  being  63  feet  south  of  the 
center  line  of  the  main  track.  In  sections  where  the 
width  of  the  right  of  way  is  200  feet,  the  highway  is  37 
feet  in  width. 

The  former  opinion  is  set  aside,  and  the  judgment  of 
the  district  court  is  reversed  and  the  cause  remanded  for 
further  proceedings. 

Bbvebsed. 
Day,  J.,  not  sitting. 


Calvin   A.   Potteb,   appellee,   v.    Fbank   W.    Howser, 

APPELLANT. 

Filed  March  27,  1920.    No.  20606. 

Husband  and  Wife:  Alienation:  Pboof.  To  maintain  an  action  for 
alienation  of  a  wife's  affections,  the  proof  must  show  that  defend- 
ant's acts  and  conduct  were  not  only  intended  to  eflTect  an  alien- 
ation, but  that  alienation  was  thereby  actually  accomplished. 

Appeal  from  the  district  court  for  Butler  county: 
Edwabd^E.  Good,  Judge.  Reversed. 
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'    C  M.  SJciles,  for  appellant. 

Hastings  &  Coufal,  A.  V.  Thomas  and  Matt  Miller, 
contra. 

Dean,  J. 

Plaintiff  recovered  a  judgment  for  $8,000  for  aliena- 
tion of  his  wife's  affections,  and  defendant  appeals. 

The  parties  were  married  in  1900.  Plaintiff  was  then- 
about  28  and  his  wife  about  18.  They  have  six  children, 
and  in  17  years  the  family  home  has  been  in  10  or  12 
places  in  three  different  states.  In  1915  they  moved  to 
David  City  and  lived  as  tenants  at  different  times  in 
two  houses  owned  bv  defendant.  This  suit  was  begun  in 
April,  1917. 

It  is  charged  that  defendant,  as  a  part  of  his  plan  to 
obtain  the  affections  of  Mrs.  Potter,  engaged  her  in  tele- 
phone conversations  in  her  husband's  absence.  Some 
testimony  has  been  introduced  on  this  point  that  in  view 
of  our  conclusion  we  do  not  find  it  necessary  to  discuss. 

Defendant  denied  that  the  telephone  talks  were  on  any 
subject  other  than  respecting  needed  repairs  about  the 
house.  He  testified  that  his  visits  to  the  Potter  homo 
were  necessary  for  the  purpose  of  making  repairs  that 
were  on  one  or  more  occasions  made  at  plaintiff's  re- 
quest.   The  repairs  he  detailed  at  some  length. 

On  the  part  of  plaintiff  there  was  testimony  tending  to 
prove  that  defendant  was  at  one  time  seen  riding  in  a 
l^iiggy  ill  the  daytime  with  a  lady  whom  the  witnesses 
said  they  believed  to  be  plaintiff's  wife.  There  was  also 
testimony  to  the  effect  that  defendant 's  horse  and  buggy 
were  frequently  seen  standing  in  front  of  plaintiff's 
house  in  the  daytime.  There  is  no  testimony  that  de- 
fendant was  ever  at  the  Potter  home  except  in  the  day- 
time, and  there  is  no  allegation  of  criminal  conversation 
nor  of  an  adulterous  relation. 

Defendant  made  a  showing  for  a  change  of  venue,  and 
complained  that  there  was  local  prejudice  against  him 
that  prevented  him  from  having  a  fair  trial.    While  there 
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may  have  been  some  foundation  for  his  complaint  at  the 
time  of  the  trial,  we  ai*e  not  prepared  to  say  that  the 
court  erred  in  denying  the  application. 

To  maintain  an  action  for  alienation  of  a  wife's  affec- 
tions, the  proof  must  show  that  defendant's  acts  and  con- 
duct were  not  only  intended  to  effect  an  alienation,  but 
that  alienation  was  thereby  actually  accomplished.  Bruce 
V.  Galvin,  183  la.  145 ;  Cash  v.  Childers,  176  Ky.  448. 
It  appears  that  while  the  present  case  was  being  tried 
Potter  was  living  at  his  home  with  his  family  in  a  house 
owned  by  the  defendant  at  David  City. 

Upon  an  examination  of  the  entire  record,  we  are  satis- 
fied that  the  competent  evidence  does  not  support  the 
verdict.  We  believe  that  justice  will  be  better  served  by 
a  new  trial. 

Revebsed  and  remanded. 

RosE^  Aldrich  and  Day,  J  J.,  not  sitting. 


Robinson  Cadhi-ac  Motor  Car  Company,  appellant,  v. 

Dan  B.  Ratekin  et  al.,  appellees. 

Filed  Mabch  27,  1920.    No.  21155. 

1.  Intoxicating  Liquon:  Unlawful  Tranhpobtation  :  Forfeitubes. 
Section  2,  ch.  109,  Laws  1919,  construed,  and  held,  that  the  act  con. 
templates  the  forfeiture  of  the  vehicle  of  owners  and  lienors,  who 
have  voluntarily  parted  with  possession,  that  are  used  in  the  un- 
lawful transportation  of  intoxicating  liquors. 

2.  ■  : : ,  An  automobile  that  is  used  for  the  unlaw- 
ful transportation  of  intoxicating  liquors,  after  section  2,  ch.  109, 
Laws  1919,  became  operative,  is  subject  to  be  forfeited  and  sold 
under  the  penalties  therein  provided,  even  though  the  buyer  gave 
to  a  seller  a  valid  mortgage  lien  on  such  car  before  the  act  became 
operative. 

3.  Constitutional  Law:  Pbohibitory  Act:  Forfeitures.  A  mortgagee 
of  an  automobile  that  is  seized  and  sold  under  section  2,  ch.  109, 
Laws  1919,  on  the  ground  that  it  was  used  for  the  unlawful  trans- 
portation of  intoxicating  liquors,  cannot  complain  that  he  has  been 
deprived  of  property  without  due  process  of  law. 

104  Neb.— 24 
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4.  Intoxicating  Liqnon:  Fobfeitubes:  IiiPUTAnoN  of  Guilt.  When, 
under  section  2,  ch.  109,  Laws  1919,  a  complaint  has  been  filed 
against  an  owner 'of  an  automobile  and  his  vehicle  for  unlawfully 
transporting  intoxicating  liquor,  and  both  the  person  and  the  ve- 
,  hide  so  charged  are  held  for  trial,  the  conviction  of  the  owner 
imputes  guilt  to  the  vehicle  and  subjects  it  to  forfeiture  and  sale. 


5.  : :  Incident  to  Conviction.  The  forfeiture  of  an  auto- 
mobile under  section  2,  ch.  109,  Laws  1919,  is  no  part  of  the  sen- 
tence imposed  by  the  Justice  of  the  peace,  but  is  an  incident  to  the 
conviction  of  the  owner  or  person  in  charge  of  the  car. 

6.  : :  Police  Power.  The  forfeiture  and  sale  of  an  auto- 
mobile under  section  2,  ch.  109,  Laws  1919,  when  used  for  the  un- 
lawful transportation  of  intoxicating  liquors,  is  a  valid  exercise 
of  the  police  power. 

Appeal  from  the  district  court  for  Richardson  county : 
John  B.  Eaper,  Judge.    Affirmed. 

Dort  S  Cain  and  Graham  <&  Silverman,  for  appellant, 

R.  Cj,  James,  contra. 

Dean,  J. 

The  Robinson  Cadillac  Motor  Car  Company,  herein- 
after called  plaintiff,  began  this  action  in  equity  to  re- 
cover an  automobile  that  was  seized  on  April  28, 1919,  by 
the  sheriff  of  Richardson  county,  on  the  ground  that  it 
was  being  unlawfully  used  by  F.  L.  Wilson,  its  owner,  for 
the  unlawful  transportation  of  intoxicating  liquors.  Wil- 
son  was  arrested  on  the  same  day,  and,  being  convicted 
on  April  30, 1919,  the  sheriff  was  about  to  sell  the  car  un- 
der section  42  of  the  prohibitory  act,  namely,  chapter 
187,  Laws  1917,  as  amended,  section  2,  ch.  109,  Laws 
1919,  when  this  action  was  begun.  The  amendment  be- 
came operative  nine  days  before  the  seizure,  namely,  on 
April  19,  1919.  To  prevent  the  sale  plaintiff  obtained  a 
temporary  injunction  in  the  county  court.  Upon  final 
hearing  in  the  district  court  under  an  agreed  statement 
of  facts,  the  injunction  was  **  dissolved  and  held  for 
naught  and  fully  discharged,'^  and  the  sale  of  the  auto- 
mobile, so  unlawfully  used,  was  ordered.  Plaintiff  ap- 
pealed. 
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These  facts  are  agreed  upon :  When  the  car  was  seized 
plaintiff  was  the  owner  of  a  valid  and  subsisting  first 
mortgage  lien  thereon  that  was  executed  by  Wilson  De- 
cember 12,  ].918,  to  secure  payment  of  an  unpaid  portion 
of  the  purchase  price  approximating  $1,100;  that  the 
mortgage  was  recorded  in  Buchanan  county,  Missouri, 
April  25, 1919;  that  until  this  action  was  begun  plaintiff 
neither  had  nor  was  it  chargeable  with  knowledge  or 
notice  of  any  of  the  illegal  acts  charged  against  Wilson, 
nor  that  the  subsequent  unlawful  use  of  the  car  was  con- 
templated by  Wilson;  that  the  car  was  removed  from 
Missouri  into  Nebraska  without  plaintiff's  knowledge  or 
consent,  and  was  about  to  be  sold  under  the  seizure,  pur- 
suant to  the  judgment  of  a  justice  of  the  peace,  in  disre- 
gard of  plaintiff's  mortgage;  that  Wilson  was  insolvent, 
and  plaintiff  was  without  actual  notice  of  the  proceeding 
and  had  no  opportunity  to  aasert  any  rights  in  the 
premises. 

Section  2  of  the  act  (Laws  1919,  ch.  109)  provides: 
*^Any  car,  automobile,  airplane,  vehicle  or  means  of 
transportation  which  shall  be  engaged  in,  or  used  for, 
the  unlawful  transportation  of  intoxicating  liquors  is 
hereby  declared  a  common  nuisance,  and  there  shall  be 
no  property  rights  of  any  kind  whatsoever  in  any  car, 
automobile,  airplane,  vehicle  or  other  means  of  transpor- 
tation which  shall  be  engaged  in,  or  used  for,  the  unlaw- 
ful transportation  of  intoxicating  liquors.  Any  peace  of- 
ficer having  probable  cause  to  believe  that  such  vehicle  is 
being  used  for  the  unlawful  transportation  of  intoxicat- 
ing liquors,  shall  make  search  thereof  with  or  without  a 
warrant  and  in  every  case  where  a  search  is  made  witii- 
out  a  warrant  the  oflScer  shall  take  the  vehicle  and  the 
person  in  charge  thereof  into  custody  and  a  complaint 
shall  forthwith  be  filed  against  said  party  and  vehicle 
and  a  warrant  shall  issue  and  said  party  and  vehicle  shall 
be  held  for  trial  as  in  a  criminal  action.  The  vehicle  and 
the  liquor  so  seized  shall  not  be  taken  from  the  posses- 
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sion  of  any  officer  seizing  and  holding  the  same  by  writ 
of  replevin  or  other  proceedings.  Final  judgment  of  con- 
viction in  snch  criminal  action  shall  be  in  all  cases  a  bar 
to  any  suits  for  the  recovery  of  any  vehicle  so  taken  or 
the  liquor  transported  thereby,  or  other  personal  proper- 
ty actually  and  directly  used  in  connection  therewith,  or 
the  value  of  the  same,  or  for  damages  alleged  to  arise  by 
reason  of  the  seizing  of  such  vehicle  and  the  liquor  con- 
tained therein,  and  on  conviction,  judgment  shall  be  en- 
tered directing  that  the  vehicle  hereinbefore  mentioned 
and  enumerated,  and  other  personal  property  actually 
and  directly  used  in  connection  with  said  violation,  shall 
be  ordered  sold  by  the  court  at  public  sisile  on  ten  days' 
notice  and  proceeds  paid  into  the  school  fund  as  in  c^Jse 
of  fines  and  forfeitures,  and  the  purchaser  of  such  ve- 
hicle shall  take  title  thereto  free  and  clear  of  all  rights, 
title  and  interest  of  all  persons  whosoever  includinjg  all 
rights,  title  and  interest  of  all  jiersons  claiming  to  be 
owners  thereof  and  all  persons  claiming  to  have  liens 
thereon.'^ 

Plaintiff  argues  that  the  act  is  unconstitutional  in  that 
^  *  appellant 's  property  is  taken  without  compensation  and 
without  due  process  of  law,''  and  in  that  *'the  law  is 
retroactive  as  to  appellant. "  It  is  also  contended  gener- 
ally that  **  there  is  no  necessity  for  the  exercise  of  the 
police  power,  and  the  regulations  prescribed  are  unrea- 
sonable, ' '  and  that  the  legislature  ' '  did  not  intend  to  for- 
feit rights  of  innocent  mortgagees.  ^ ' 

The  1917  prohibitory  act  was  construed  in  State  v. 
JoneS'Hansen  Cadillac  Co,,  103  Neb.  353.  The  decision 
was  rendered  and  the  opinion  adopted  March  27,  1919, 
while  the  1919  legislature  was  in  regular  session.  We 
there  held  that  the  1917  act  ^'must  not  be  construed  to 
forfeit  the  property  of  innocent  citizens,  unless,  from 
the  statute  in  the  light  of  its  object  and  existing  condi- 
tions, it  is  manifest  that  the  legislature  considered  such 
forfeiture  necessary  for  the  'preservation  of  the  public 
peace,  health  and  safety.'  "    In  that  case  it  was  pointed 
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out  that  the  1917  act  did  not  provide  for  the  i^orfeiture 
of  the  property  of  innocent  citizens.  Subsequently,  the 
1919  legislature,  as  herein  noted,  being  then  in  regular 
session,  amended  section  42,  ch.  187,  Laws  1917,  so  that 
so  far  as  relevant  here  respecting  the  sale  of  a  vehicle, 
so  used  unlawfully,  the  act  expressly  provides:  **The 
purchaser  of  such  vehicle  shall  take  title  thereto  free 
and  clear  of  all  rights,  title  and  interest  of  all  persons 
whosoever,  including  all  rights,  title  and  interest  of  all 
persons  claiming  to  be  owners  thereof  and  all  persons 
claiming  to  have  liens  thereon.'*  The  act  is  severely 
plain.  It  is  without  limitation  or  exception.  There  is 
no  room  for  construction.  Once  the  owner  of  the  con- 
veyance, or  person  in  charge,  is  convicted,  the  convey- 
ance so  unlawfully  used  by  him  shall  be  forfeited  and 
ordered  sold. 

Plaintiff  argues  that,  the  car  having  been  sold  and  the 
mortgage  obtained  from  the  purchaser  before  the  amend- 
ment was  adopted,  ''the  law  is  retroactive  as  to  appel- 
lant. ' '  It  may  be  noted,  however,  that  the  deferred  pay- 
ments on  the  mortgaged  car  in  the  present  case  were 
long  delinquent  when  the  car  was  seized.  Mugler  v. 
Kansas,  123  U.  S.  623?,  is  a  case  having  to  do  with  the 
forfeiture  of  property  used  for  the  illegal  storing  of  in- 
toxicating liquors.  At  page  672  it  is  said:  ''The  statute 
is  prospective  in  its  operation,  that  is,  it  does  not  put 
the  brand  of  a  common  nuisance  upon  any  place,  unless, 
after  its  passage,  that  place  is  kept  and  maintained  for 
purposes  declared  by  the  legislature  to  be  injurious  to 
the  community.'*  So  in  the  present  case.  The  car  was 
used  after  the  passage  of  the  act  for  a  purpose  declared 
by  the  act  to  be  unlawful.  We  hold  that,  upon  seizure 
of  the  car  and  conviction  of  the  owner,  the  car,  in  the 
language  of  the  act,  became  "a  common  nuisance'*  in 
which  there  was  "no  property  rights  of  any  kind  what- 
soever. '  * 

Plaintiff  cannot  be  said  to  have  been  deprived  of  his 
property  without  due  process  of  law,  even  though  if  was 
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taken  without  actual  notice  as  to  him  and  without  com- 
pensation. Section  42,  as  amended,  provides  that  a  com- 
plaint  shall  be  filed  against  the  person  in  charge  of  the 
vehicle  and  also  against  the  vehicle,  and  that  *  *  said  par- 
ty and  vehicle  shall  be  held  for  trial  as  in  a  criminal  ac- 
tion.'' Upon  conviction  of  the  owner  or  person  in 
charge  of  the  car  his  guilt  is  imputed  to  the  vehicle,  and 
under  the  act  it  is  forfeited  and  ordered  sold  by  the 
,  court.  It  was  held,  in  a  similar  case  that  was  brought 
under  a  like  statute,  that  the  seller  could  not  recover  an 
automobile  that  was  forfeited,  even  though  he  under- 
stood it  was  to  be  used  for  an  innocent  purpose.  White 
Auto  Co.  V.  Collins,  136  Ark.  81.  The  present  case  is 
clearly  distinguishable  from  McConnell  v.  McKillip,  71 
Neb.  712,  719.  The  procedure  for  condemnation  and  for. 
feiture  pointed  out  in  the  concluding  portion  of  the 
opinion  in  that  case  is  substantially  the  procedure  pro- 
vided by  the  statute  under  consideration. 

In  United  States  v.  One  Saxon  Automobile,  257  Fed. 
251,  the  principle  involved  is  the  same  as  here.  In  that 
case  a  seller  took  notes  from  the  buyer  for  the  unpaid 
part  of  the  purchase  price  of  an  automobile  **  secured 
by  a  deed  of  trust  covering  the  property."  The  buyer 
loaned  the  machine  to  another  who  was  subsequently 
convicted  of  using  it  to  transport  spirituous  liquors  un- 
lawfully with  intent  to  defraud  the  United  States  of 
unxjaid  taxes  on  the  liquor.  The  buyer  was  an  innocent 
owner  and  the  seller  an  innocent  lienor,  but  the  car  was 
confiscated  and  ordered  sold,  and  the  rights  rf  both  own- 
er and  lienor  were  forfeited ;  the  court  holding  that  con- 
gress has  power  to  impose  the  penalty  of  forfeiture  on 
property  used  to  defeat  the  revenue  laws,  even  though 
the  owner  was  innocent  and  had  no  knowledge  of  the 
unlawful  use.  It  is,  however,  there  pointed  out  that  if 
the  car  is  stolen  or  taken  by  a  trespasser,  or  if  the  owner  * 
loses  possession  by  forces  of  nature  beyond  his  control, 
the  innocent  owner  is  protected,  because,  unlike  the  own- 
er who  voluntarily  gives  possession  to  another,  he  did 
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not  in  a  legal  sense  part  with  his  right  of  possession. 
We  hold  to  the  interpretation  of  the  rule  in  the  Saocon 
car  case,  as  herein  stated,  as  being  a  reasonable  inter- 
pretation of  the  act  in  question  and  applicable  to  the 
facts  before  us.  In  that  case  the  court  used  this  lan- 
guage, which  is  peculiarly  applicable  here:  **If  one  thus 
engaged  in  illicit  transportation  could  protect  his  auto- 
mobile from  forfeiture  on  proof  that  the  legal  title  was 
in  some  one  else,  or  that  some  one  else  had  a  mortgage 
on  it,  the  difficulty  of  enforcing  the  law  would  be  greatly 
increased,  and  the  penalty  of  forf eiture .  almost  always 
evaded.  *  * 

In  Smith  v.  State  of  Maryland,  18.  How.  (U.  S.)  71, 
75,  the  supreme  court  construed  a  Maryland  statute 
which  made  it  unlawful  to  take  oysters  in  any  of  the 
waters  of  the  state  with  a  scoop  or  drag,  or  any  other 
instrument  than  tongs  or  rakes.  The  act  provided,  gen- 
erally, that  the  boat  or  vessel  employed  for  such  unlaw- 
ful purposes,  together  with  her  papers,  furniture,  tackle, 
and  apparel,  and  all  things  on  board  the  vessel,  should 
be  forfeited  to  the  state.  That  case  involved  the  seiz- 
ure, under  the  act  in  question,  of  a  sloop  called  the 
Volant,  while  dredging  for  oysters.  The  vessel  was  con- 
demned to  be  forfeited  to  the  state  by  a  justice  of  the 
peace  of  Maryland,  before  whom  the  proceeding  was 
had.  On  appeal  to  the  state  courts,  the  decree  of  the' 
forfeiture  was  affirmed.  When  it  came  to  the  United 
States  supreme  court,  it  was  said:  **It  is  the  judgment 
of  the  court  that  it  is  within  the  legislative  power  of 
the  state  to  interrupt  the  voyage  and  inffict  the  for- 
feiture of  a  vessel  enrolled  and  licensed  under  the  laws 
of  the  United  States,  for  a  disobedience,  by  those  on 
board,  of  the  commands  of  such  a  law.  To  inflict  a  for- 
feiture of  a  vessel  on  account  of  the  misconduct  of  those 
on  board — treating  the  thing  as  liable  to  forfeiture,  be- 
cause the  instrument  of  the  offense  is  within  established 
principles  of  legislation,  which  have  been  applied  by 
most   civilized    governments/'     United  States  v.  Brig 
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Malek  Adhal,  2  How.  (U.  S.)  ^210,  *233,  and  cases  cited 
In  the  Malek  Adhal  case,  it  is  said:  **The  next  ques- 
tion is  whether  the  innocence  of  the  owners  can  with- 
draw the  ship  from  the  penalty  of  confiscation  under  the 
act  of  congress.  Here,  again,  it  may  be  remarked  that 
the  act  makes  no  exception  whatsoever,  whether  the  ag- 
gression be  with  or  without  the  co-operation  of  the  own- 
ers. The  vessel  which  commits  the  aggression  is  treated 
as  the  offender,  as  the  guilty  instrument  or  thing  to 
which  the  forfeiture  attaches,  without  any  reference 
whatsoever  to  the  character  or  conduct  of  the  owner. 
The  vessel  or  boat  (says  the  act  of  congress)  from  which 
such  piratical  aggression,  etc., 'shall  have  been  first  at- 
tempted or  made  shall  be  condemned.'*  Substantially 
to  the  same  effect  is  the  holding  in  United  States  v.  ^'t^^ 
Bay  Mules,  36  Fed.  84. 

Plaintiff  says :  * '  Section  29  of  the  Nebraska  act  (b^- 
ing  chapter  187,  Laws  1917)  provides  for  the  abatement 
of  nuisances  defined  in  the  act  by  a  proceeding  in  equi- 
ty, *'  and  argues  that  the  justice  court  is  without  juris- 
diction. We  think  the  argument  is  not  sound.  There 
are  other  sections  of  the  act  that  must  also  be  consid- 
ered. Section  28  provides  that  **  buildings,  tenements, 
or  places  where  intoxicating  liquors  are  manufactured, 
sold,  *  *  *  or  given  away  in  violation  of  law,*'  and 
the  *' fixtures  and  other  property  used  in  maintaining 
such  place,  *  •  •  are  hereby  declared  to  be  common 
nuisances."  Section  29  provides  that  *'the  building  or 
ground  upon  which  said  nuisance  exists'*  may  be  per- 
petually enjoined.  Section  30  provides:  ''Evidence  of 
the  general  reputation  of  the  place  shall  be  admissible 
for  the  purpose  of  proving  the  existence  of  said  nui- 
sance." Section  31  provides  the  penalty  for  the  viola- 
tion of  sections  28,  29,  and  30.  Section  32  provides  for 
the  ''effectual  closing  of  the  building"  for  "a  period  of 
one  year  unless  sooner  released."  It  is  evident  that 
the  offense  complained  of  here  could  not  be  maintained 
under  the  sections  of  the  act  to  which  reference  is  had. 
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Section  42  under  which  the  complaint  was  filed  seems 
to  cover  the  entire  subject  so  far  as  it  relates  to  auto- 
mobiles and  other  conveyances  unlawfully  used  to  trans- 
port spirituous  liquors. 

It  has  been  suggested  that  a  justice  of  the  peace  is 
without  jurisdiction  of  the  subject-matter  because  the 
Constitution  limits  his  jurisdiction  in  a  criminal  case  to 
imprisonment  not  exceeding  three  months  or  a  fine  not 
exceeding  $100.  In  Minnesota  a  justice  of  the  peace  in 
a  criminal  case  is  empowered  by  the  Constitution  to 
impose  a  fine  not  exceeding  $100.  In  State  v.  Hanson, 
114  Jtfinn.  136,  it  is  said:  **The  fact  that  the  statute 
(section  1554)  provides  for  the  destruction  of  the  liquors 
and  the  sale  of  other  property  used  in  the  business  of 
keeping  an  unlicensed  drinking  place,  which  in  this  case 
were,  of  the  value  of  $600,  does  not  affect  the  jurisdic- 
tion of  the  justice  to  hear  and  determine  the  complaint 
for  a  violation  of  the  statute,  for  the  reason  that  the 
forfeiture  and  disposition  of  such  property  follows,  as 
an  incident  to  the  conviction,  as  a  proper  exercise  of  the 
police  power  of  the  state.  *' 

It  is  pointed  out  in  State  v.  Pope,  79  S.  Car.  87,  that 
forfeiture  is  no  part  of  the  sentence  imposed  by  the 
magistrate  on  one  convicted  of  unlawful  selling  of  liquor, 
but  is  by  operation  of  law. 

The  right  of  the  legislature  to  enact  the  law  in  ques- 
tion is  derived  from  that  undefinable  branch  of  govern- 
ment known  as  the  police  power,  which  by  some  writers 
is  said  to  bear  the  same  relation  to  the  state  that  the 
principle  of  self-defense  bears  to  the  individual.  Bar- 
rett V.  Richard,  85  Neb.  769.  Whether  the  necessity  ex- 
ists for  such  an  exercise  of  the  police  power  as  the  act 
provides  is  a  legislative  question.  The  amendment 
under  consideration  was  enacted  for  the  express  pur- 
pose *  of  meeting  a  situation  that  to  the  lawmaker  ap- 
peared to  have  become  intolerable.  The  facility  with 
which  automobiles  and  other  high-power  means  of 
locomotion,  under  the  control  of  a  single  person,  untram- 
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meled  as  to  selection  of  time  or  route,  could  be  used  to 
transport  spirituous  liquors  unlawfully,  made  the  pro- 
hibitory act  practically  impossible  of  enforcement. 
Hence  the  act  in  question.  We  conclude  that  the  act 
provides  a  valid  exercise  of  the  police  power,  and  that 
it  does  not  contravene  the  provisions  of  the  fundamental 
law. 

The  judgment  of  the  district  court  is 

Affibmed. 

Cornish,  J.,  dissenting. 

Day,  J.,  not  sitting. 


Sophia  Torske,  apppxlee,  v.  Edward  JoHANSBif,  appel- 
lant. 

Filed  March  27»  1920.    No.  20950. 

■ 

Bastardy:  Evidence.  "In  a  bastardy  proceeding,  only  a  preponderance 
of  the  evidence  is  necessary  to  a  conviction,  and  a  verdict  rendered 
on  conflicting  evidence  will  be  sustained  unless  it  is  clearly 
wrong."  Parrish  v,  Hodges,  98  Neb.  403. 

Appeal  from  the  district  court  for  Kearney  county: 
William  C.  Dorset,  Judge.    Affirmed. 

J.  L.  McPheely  and  Charles  A.  ChappeU,  for  appel- 
lant. 

Letvis  C.  Paulson,  contra, 

Aldhich,  J. 

Plaintiff  filed  complaint  in  the  county  court  of  Kear- 
ney county  under  sections  357-364,  Rev.  St.  1913,  charg- 
ing defendant  with  being  the  father  of  her  child.  De- 
fendant pleaded  not  guilty.  A  preliminary  examination 
was  had,  defendant  held  to  appear  in  the  district  court 
to  answer  the  charge  of  bastardy.  Trial  was  had  to  a 
jury,  defendant  found  guilty.    The  defendant's  principal 
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defense  is  that  the  evidence  was  insufficient.  We  have 
laid  down  rules  governing  the  sufficiency  of  evidence  in 
this  class  of  cases,  and  we  will  be  guided  by  these  rules 
as  they  are  the  law  of  the  state.  '*In  a  bastardy  proceed- 
ing, only  a  preponderance  of  the  evidence  is  necessary 
to  a  conviction,  and  a  verdict  rendered  on  conflicting 
evidence,  will  be  sustained  unless  it  is  clearly  wrong. '* 
Parrish  v.  Hodges,  98  Neb,  403.  '*A  verdict  of  guilty, 
in  a  prosecution  on  a  charge  of  bastardy,  where  the  evi- 
dence is  conflicting,  will  not  be  set  aside  unless  it  clear- 
ly appears  to  be  wrong. '*  Cowan  v.  Ertel,  95  Neb.  380. 
Following  the  same  idea,  we  have  again  said  in  Hutchin- 
son V.  State,  19  Neb.  262:  '*A  judgment  will  not  be  re- 
versed upon  the  ground  that  the  verdict  is  against  the 
weight  of  evidence  where  the  testimony  is  conflicting,  if 
there  is  sufficient  testimony  to  sustain  the  verdict.'* 
These  are  well-recognized  rules  of  this  court  in  bastardy 
proceedings.  An  examination  of  the  record  discloses 
that  the  evidence  is  in  conflict,  but  the  naturalness  of 
plaintiff's  evidence  persuaded  the  jury  to  believe  her 
testimony,  and  we  will  not  disturb  it  unless  it  appears 
materially  or  clearly  false. 

We  have  carefully  analyzed  the  instructions  given  by 
the  court.  They  are  correct,  and  responsive  to  the  issues 
presented  to  the  jury,  and  accurate  in  the  application 
of  the  law  to  the  ifacts. 

The  evidence  shows  that  the  child  was  bom  within 
the  period  of  gestation,  and  that  the  defendant  was  the 
only  man  with  whom  she  had  sexual  intercourse  during 
this  period. 

The  verdict  is  right,  and  is 

Affibmbd. 
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State  of  Nebbaska,  v.  Hugh  M.  Butcheb. 

Filed  Maboh  21,  1920.    No.  21253. 

1.   Chattel  MOrtgageg:    Sale  of  Pbopebty:    Penalty.     Section   534, 
Rev.  St.  1913,  subjects  each  and  every  person  who  violates  the 
provisions  thereof,  and  thereby  depriving  the  mortgagee  of  his 
mortgage  security  to  his  injury,  to  the  punishment  therein  pro- 
vided. 

2.  '—: :  Pbosecution:  Defense.  In  a  prosecution  under  said 

section,  the  accused  may  show  as  a  defense  that  the  full  value 
of  the  mortgaged  chattel  has  been  turned  over  to  the  mortgagee 
in  payment  in  whole  or  in  part  of  the  mortgage  debt,  or  that  the 
mortgage  debt  has  been  paid. 

3.  : .  The  foregoing  statute  makes  the  inhibited  act  con- 
stitute the  crime.  . 

4.  Information:  Sale  of  Mobtoaged  Chattels.  An  indictment  in  the 
language  of  the  statute  is  sufficient.  The  law  was  enacted  to  pre- 
vent the  fraudulent  transfer  of  mortgaged  chattel  property. 

Ebbob  to  the  district  court  for  Merrick  county:  Fbed- 
ebick  W.  Button,  Judge.    Exceptions  sustained, 

Walter  R.  Raecke  and  John  C.  Martin,  for  plaintiff  in 
error. 

Elmer  E.  Ross,  contra. 

Aldbich,  J. 

The  defendant  was  charged  with  violation  of  section 
534,  Rev.  St.  1913,  which  section  reads  as  follows:  ''Any 
person  who,  after  having  conveyed  any  article  of  per- 
sonal property  to  another  by  mortgage,  shall,  during 
the  existence  of  the  lien  or  title  created  by  such  mort- 
gage, sell,  transfer,  or  in  any  manner  dispose  of  the  said 
personal  property,  or  any  part  thereof  so  mortgaged, 
to  any  person  or  body  corporate,  without  first  procur- 
ing the  consent,  in  writing,  of  the  owner  and  holder  of 
the  debt  secured  by  said  mortgage,  to  any  such  sale, 
transfer,  or  disposal,  shall  be  deemed  guilty  of  a  felony, 
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and,  upon  conviction  thereof,  shall  be  fined  in  any  sum 
not  less  than  one  hundred  dollars,  or  imprisoned  in  the 
penitentiary  for  a  term  not  less  than  one  year  nor  more 
than  ten  years,  or  both.'^ 

Defendant  pleaded  not  guiWy,  and  at  the  close  of  the 
evidence  on  behalf  of  the  state,  upon  motion  of  counsel 
for  defendant,  the  trial  court  instructed  the  jury  to  ren- 
der a  verdict  finding  defendant  not  guilty.  The  state 
brings  this  petition  in  error  to  have  decided  the  ques- 
tion of  law  involved  in  the  trial  court's  ruling. 

It  appears  that  defendant  gave  a  mortgage  to  the 
Central  City  National  Bank  on  a  certain  manure  spread- 
er, and  that  defendant  sold  the  spreader  at  a  public 
sale.  The  clerk  of  the  sale  was  president  of  the  mort- 
gagcQ  bank,  and  as  clerk  received  the  proceeds  of  the 
sale  of  the  spreader.  The  record  is  not  clear  on  whether 
the  clerk  gave  express  oral  consent  to  this  sale,  but  there 
was  either  oral  consent  in  so  many  words  or  acquies- 
cence by  remaining  silent.  Defendant  bought  a  team  of 
horses  at  the  sale,  and  the  clerk  turned  the  proceeds  of 
the  spreader  over  to  the  party  selling  the  horses,  know- 
ing at  the  time  that  the  mortgaged  spreader  had  been 
sold.  The  bank  has  since  been  unable  to  collect  the  full 
amount  of  the  mortgage  debt,  and  defendant  has  boasted 
that  he  ''got  the  tin.'' 

The  doing  of  the  inhibited  act  constitutes  the  crime. 
The  statute  was  enacted  to  prevent  the  fraudulent  trans- 
fer of  mortgaged  chattel  property. 

An  examination  of  the  history  of  this  statute  to  its 
present  iform  clearly  indicates  the  purpose  of  the  legis- 
lature to  be  the  protection  of  the  mortgagee  in' his  se- 
curity, and  to  permit  him  to  have  the  full  value  of  the 
chattel  property  applied  to  the  mortgage  debt.  Prior 
to  the  present  enactment  the  offense  consisted  in  the 
selling  of  the  mortgaged  property  without  the  consent 
of  the  mortgagee;  the  present  statute  being  that  the 
consent  to  the  sale  by  the  mortgagee  must  be  in  writ- 
ing.   It  is  clearly  within  the  province  of  the  legislature 
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to  enact  the  law  in  its  present  form,  and  this  act  has 
been  held  to  be  constitutional  in  State  v.  Heldenbrand, 
62  Neb.  136.  Instances  can  well  be  perceived  in  which 
a  mortgagor,  acting  in  good  faith  and  selling  the  mort- 
gaged property  without  written  consent,  might  find  him- 
self within  the  inhibited  letter  of  the  law,  and  yet  his 
act  in  disposing  of  the  property  may  not  have  resulted 
in  any  injury  or  damage  to  the  mortgagee.  Thus,  if  on 
oral  consent  the  mortgagor  sold  the  property  at  its  fair 
value  and  immediately  turned  the  proceeds  of  the  sale 
to  the  mortgagee,  it  would  seem  that  the  mortgagee  was 
not  deprived  of  any  right,  the  purpose  of  the  mortgage 
being  to  secure  the  mortgage  debt  to  the  extent  of  the 
value  of  the  property,  and  the  law,  so  far  as  its  purpose 
was  concerned,  would  be  completely  vindicated.  The 
state  would  have  no  purpose  in  a  prosecution  to  sustain 
a  mere  technical  violation  of  the  law,  the  result  of  which 
has  harmed  no  one  in  his  property,  or  the  good  morals 
of  the  citizens  of  the  state.  Under  this  statute  the  state 
makes  out  a  prima  facie  case  when  it  has  established 
beyond  a  reasonable  doubt  the  execution  and  delivery  of 
a  valid  chattel  mortgage,  and  the  sale  of  the  chattel 
mortgaged  property  during  its  life  without  the  written 
consent  of  the  mortgagee.  But,  if  it  be  shown  by  the 
mortgagor  that  the  full  value  of  the  mortgaged  chattel 
has  been  turned  over  to  the  mortgagee  in  payment  in 
whole  or  in  part  of  the  mortgage  debt,  the  defense  thus 
established  would  be  complete.  It  is  not  the  policy  of 
the  law  that  the  state  should  be  put  to  the  expense  of  a 
prosecution  or  become  a  means  of  enabling  a  mortgagee, 
who  might  be  actuated  by  some  revengeful  motive,  to 
prosecute  a  case  under  this  statute  where  a  technical 
violation  only  has  been  established,  and  where  the  mort- 
gagee  has  not  been  wronged  or  injured  in  his  mortgage 
security.  In  the  instant  case,  the  proof  fails  to  disclose 
that  the  defendant  turned  over  the  proceeds  of  the  sale. 
In  fact,  the  testimony  shows  that  the  mortgagor  re- 
ceived the  money  and  thereafter  boasted  that  **he  got 
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the  tin/*  Under  the  interpretation  which  we  have  given 
to  this  statute,  and  the  facts  developed  upon  the  trial, 
we  think  the  court  erred  in  directing  the  jury  to  return 
a  verdict  of  not  guilty.  • 

Under  section  534,  Rev.  St.  1913,  an  indictment  in  the 
words  of  the  statute  is  sufficient.  The  statute  in  ques- 
tion contains  all  the  elements  of  the  crime  for  which  it 
is  sought  to  provide  punishment.  The  offense  is  purely 
statutory.  The  criminal  act  charged  is  made  to  consist 
in  doing  the  things  which  the  statute  inhibits  and  makes 
their  commission  a  crime.  Hence,  the  law  does  not  pro- 
vide for  criminal  intent  as  being  an  essentially  concomi- 
tant ingredient  of  the  crime. 

We  recognize  the  necessity  of  enforcing  the  property 
rights  of  a  mortgagee.  He  should  receive  ample  protec- 
tion against  fraud,  annoyance  and  unnecessary  expense. 
The  question  of  guilt  should  turn  upon  whether  or  not 
the  mortgagee  has  in  fact  been  injured  by  the  mortga- 
gor. 

Exceptions  to  ruling  on  motion  are 

Sustained. 
Letton,  J.,  not  sitting. 


Abcher  M.  Bunting,  appellee,  v.  Lewis  Heomas  et  al., 

APPELLANTS. 

Filed  Mabch  27,  1920.    No.  21346. 

1.  Wills:  Devise:  Perpetuities.  An  executory  devise  of  a  life  estate 
in  land  to  E.  A.  B.  living  at  time  of  testator's  death,  a  deternfinable 
estate  over  to  A.  not  living  at  time  of  testator's  death  conditioned 
that  if  A.  dies  without  issue  the  reversion  to  go  to  the  legal 
heirs  of  the  testator,  is  within  the  rule  against  perpetuities, 
namely,  the  longest  possible  period  for  vesting  of  an  executory 
estate  is  the  life  or  lives  in  being  and  21  years  thereafter,  to  which 
may  be  added  the  ordinary  period  of  gestation  for  the  case  of 
posthumous  children.  In  such  case,  A.  takes  the  entire  estate  free 
from  the  burden  of  the  reversion. 
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2.  :    CoNSTBUCTiow:    Perpetuitieb.     In    determining   whether 

a  given  case  is  within  or  without  the  rule  against  perpetuities,  the 
court  is  guided  by  what  is  possible  to  occur  under  the  will,  rather 
than  what  did  occur. 


^  •*  ' :  •    Where  a  will  contains  provisions  which 

violate  the  rule  against  perpetuities,  it  will  not  be  set  aside  in 
toto,  but  will  be  carried  out  in  so  far  as  it  is  legal  to  do  so.  The 
rule  against  perpetuities  only  cuts  off  the  estates  which  are  to  take 
effect  beyond  the  period  limited  by  the  rule.  In  such  case,  the 
last  taker  within  the  rule  would  take  the  entire  estate. 

Appeal  from  the  district  court  for  Butler  county: 
Edwabd  E.  Good,  Judge.    Afflrmed. 

Hastings  <&  Coufal,  for  appellants. 

Archer  M.  Bunting ^  contra. 

Day,  J. 

This  is  an  appeal  by  the  defendants  from  a  decree  of 
the  district  court  for  Butler  county  compelling  specific 
performance  of  a  land  contract. 

By  appropriate  pleading  the  plaintiff  alleged  his  sei- 
sin in  fee  of  the  S.  W.  ^A  of  section  20,  township  13, 
range  o  east,  in  Butler  county,  Nebraska ;  the  execution 
of  the  contract ;  the  full  performance  of  its  terms  on  his 
part;  and  the  refusal  of  the  defendants  to'  perform. 

The  answer  is  so  framed  as  to  raise  solely  the  mer- 
chantability of  the  plaintiff's  title  in  so  far  as  it  rested 
in  the  provisions  of  the  will  of  one  Alonzo  Barnes  and 
subsequent  conveyances  thereunder;  the  contention  be- 
ing that  there  was  outstanding  contingent  remainders 
in  the  heirs  at  law  of  Alonzo  Barnes  created  by  the  pro- 
visions of  the  will  which  have  not  been  legally  barred, 
released  or  surrendered  to  the  plaintiff. 

The  facts  are  stipulated,  and  such  as  are  necessary  to 
understand  our  conclusions  will  appear  throughout  the 
opinion. 

On  October  3,  1897,  Alonzo  Barnes,  a  resident  of  Lan- 
caster county,  Nebraska,  died  testate,  seised  in  fee  of 
several  tracts  of  land  and  city  lots,  among  which  were 
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the  premises  above  described  and  the  subject  of  this 
controversy.  On  January  8,  1898,  the  will  of  the  testa- 
tor was  duly  and  regularly  admitted  to  probate,  and  a 
decree  entered  establishing  as  heirs  at  law  the  follow- 
ing named  children  of  the  testator,  with  their  respective 
ages,  as  follows:  Harriet  M.  Cooper,  age  35;  Julia 
Pfanstiehl,  age  33;  Enuna  M.  SheflSeld,  age  31;  Edwin 
Alonzo  Barnes,  age  29 ;  and  Ora  L.  Barnes,  age  23.  By 
separate  clauses  of  his  will  the  testator  devised  to  each 
of  his  children  above  named  specifically  described  real 
estate.  To  the  daughter  Ora  waa  devised  city  lots,  to 
each  of  the  other  children  farm  property.  The  devising 
clauses  of  the  will  to  his  four  children,  Harriet,  Julia, 
Emma,  and  Edwin  Alonzo,  were  couched  in  identical 
language,  except  as  to  name  and  description  of  the  prop- 
erty, and  the  use  of  the  pronoun.  In  the  devise  to  Ora, 
the  words  *'and  to  her  children,**  which  followed  the 
name  of  the  devisee  in  each  of  the  other  cases,  were 
omitted.  The  devise  to  the  testator's  son  was  as  fol- 
lows :  '*I  also  give  and  bequeath  to  my  beloved  and  only 
son,  Edwin  Alonzo  Barnes,  and  to  his  children,  all  of 
the  S.  W.  %  of  section  20,  in  township  13,  range  3  east, 
Butler  county,  Nebraska.**  A  later  clause  in  the  will 
provides:  **It  is  also  my  will  in  case  either  of  my  chil- 
dren hereinbefore  mentioned  by  name,  shall  die  before 
their  companion  (husband  or  wife),  and  their  children 
also  die  without  issue,  that  the  real  estate  herein  willed 
to  said  child  of  mine,  shall,  at  the  decease  or  remarriage 
of  the  said  companion  (husband  or  wife),  revert  back  . 
to  my  own  legal  heirs,  instead  of  to  the  heirs  of  my  son- 
in-law  or  daughter-in-law.'*  At  the  time  of  the  probate 
of  the  will  the  testator's  son  and  his  daughter  Ora  were 
unmarried.  Subsequent  to  the  probate  of  the  will,  and 
during  August  and  September,  1904,  the  four  daughters 
of  the  testator,  with  their  respective  husbands  (the 
daughter  Ora,  since  the  probate  of  the  will,  having  mar- 
ried one  Tuttle),  joined  in  the  execution  and  delivery  of 
a  quitclaim  deed  purporting  to  convey  the  premises  in 

104  Neb.— 25 
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controversy  to  Edwin  Alonzo  Barnes,  the  said  convey- 
ance containing  the  recital  that  the  grantors  in  said  deed 
were  the  heirs  at  law  of  Alonzo  Barnes,  the  considera- 
tion of  the  conveyance  being  the  reciprocal  conveyance 
by  each  of  the  five  heirs  at  law  of  Alonzo  Barnes,  re- 
leasing any  interest  that  they  might  have  in  the  prem- 
ises that  were  previously  devised  by  the  will  of  Alonzo 
Barnes  to  each  of  his  said  children.  Subsequent  to  the 
probate  of  the  will,  Edwin  Alonzo  Barnes  married,  and 
on  August  25,  1898,  he  and  his  wife,  Lulu  M.  Barnes, 
executed  and  delivered  a  quitclaim  deed  to  the  premises 
now  in  controversy  to  Alonzo  D.  Wilkinson,  and  on  the 
following  day  the  said  Alonzo  D.  Wilkinson  made,  exe- 
cuted and  delivered  a  quitclaim  deed  to  the  same  prem- 
ises to  Lulu  M.  Barnes.  On  September  10,  1904,  Lulu 
M.  Barnes  and  her  husband,  Edwin  Alonzo  Barnes, 
executed  and  delivered  a  warranty  deed  to  the  said 
premises  to  C.  H.  Eubank,  and  on  October  7,  1904,  the 
said  Eubank  and  his  wife  executed  and  delivered  a  war- 
ranty deed  to  the  premises  in  controversy  to  Anna  M. 
Bunting,  and  on  February  4,  1910,  the  said  Anna  M. 
Bunting  and  her  husband  executed  and  delivered  a  war- 
ranty deed  to  said  premises  to  the  plaintiff.  Edwin 
Alonzo  Barnes  died  October,  1908,  leaving  surviving 
him  his  widow.  Lulu  M.  Barnes,  and  a  minor  son,  Alonzo 
Barnes;  this  son  has  reached  his  majority,  and  on  Au- 
gust 4,  1919,  executed  and  delivered  to  the  plaintiff  a 
quitclaim  deed  to  the  said  premises.  Each  of  the  above 
mentioned  conveyances,  as  well  as  the  probate  proceed- 
ings, are  reflected  in  the  abstract  submitted  by  the  plain- 
tiff to  the  defendants  before  October  1,  1919,  the  date 
designated  in  the  contract  for  closing  the  deal. 

At  the  outset  of  the  case,  and  as  a  basis  for  our  de- 
termination of  the  question  involved,  it  is  necessary  for 
us  to  construe  this  singularly  phrased  will.  The  deci- 
sions of  the  courts  are  numerous  as  to  the  legal  and 
technical  meaning  of  words  usually  employed  in  wills, 
and  in  some  of  the  states  some  fine  distinctions  and  re- 
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finemeiits  have  been  made.  These  decisions  are  of  but 
little  value  in  this  state  in  the  construction  of  wills,  as 
we  are  now  committed  to  the  doctrine  that  the  intention 
of  the  testator  is  to  be  ascertained  from  a  liberal  inter- 
pretation and  comprehensive  view  of  all  of  the  pro- 
visions of  the  will.  No  particular  words  or  conventional 
forms  of  expression  are  necessary  to  make  a  valid  will. 
The  court  without  much  regard  to  canons  of  construc- 
tion or  technical  language  will  place  itself  in  the  position 
of  the  testator,  ascertain  his  will,  and  enforce  it  in  all 
its  parts,  if  it  be  lawful  to  do  so.  Weller  v.  Noff singer, 
57  Neb.  455;  Grant  v.  Hover,  103  Neb.  730.  Viewing  this 
will  in  all  its  parts,  it  seems  fairly  certain  that  the  under- 
lying thought  in  the  mipd  of  the  testator  was  a  desire 
that  his  property  should  be  kept  in  his  own  family,  and 
that  it  should  descend  along  the  line  of  his  own  blood, 
and  not  otherwise.  We!  think  the  clause  of  the  will,  '*I 
give  and  bequeatli  to  my  beloved  and  only  son  Edwin 
Alonzo  Barnes  and  to  his  children,"  when  considered  in 
connection  with  the  later  clauses,  must  be  construed  to 
give  the  testator's  son  a  life  estate  only,  and  that  the 
words  ''and  to  his  children"  must  be  considered  as 
words  of  purchase;  that  it  was  the  intention  of  the  tes- 
tator that,  if  children  be  bom  to  the  son  Edwin  Alonzo, 
they  should  take  direct  under  the  will,  and  not  through 
their  father  Edwin  Alonzo.  Construing  the  will  further, 
it  would  seem  that  the  testator  did  not  desire  that  the 
children  of  Edwin  Alonzo  should  take  the  fee  title  ex- 
cept on  condition  of  issue  born  to  such  children,  and 
upon  the  failure  of  issue  the  fee  should,  in  the  language 
of  the  will,  ''revert  back  to  my  own  legal  heirs."  Apply 
this  construction  of  the  will  to  the  facts  of  the  case  be- 
fore us,  and  this  situation  is  presented :  The  son  of  the 
testator,  Edwin  Alonzo,  living  at  the  time  of  the  testa- 
tor's death,  took  a  life  estate  in  the  premises.  On  the 
death  of  Edwin  Alonzo,  in  October,  1908,  his  son  Alonzo, 
not  in  being  at  the  time  of  the  testator's  death,  took  a 
qualified  estate  in  the  premises.     This  qualified  estate 
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became  an  absolute  fee  on  the  contingency  of  issue  born 
to  Alonzo,  and  in  the  event  of  the  death  of  Alonzo  the 
estate  was  to  revert  to  the  legal  heirs  of  the  testator. 
In  this  analysis  we  have  not  considered  the  interest  of 
the  widow  of  Edwin  Alonzo,  as  it  is  not  necessary  in 
the  view  we  have  taken  of  the  case.  In  any  event,  her 
rights  would  be  terminated  by  her  deed. 

The  question  then  arises:  Does  the  will  in  whole  or 
in  part  contravene  any  provisions  of  the  established 
lawT  We  think  it  does.  In  part  at  least  it  runs  counter 
to  the  well-established  doctrine  of  the  common  law  pre- 
venting the  creation  of  perpetuities  by  will.  The  com- 
mon-law rule,  which  is  a  part  of  the  law  of  this  state, 
provides  that  the  longest  possible  period  for  vesting  an 
executory  estate  is  the  life  or  lives  in  being  and  21  years 
thereafter,  to  which  may  be  added  the  ordinary  period 
of  gestation.  2  Reeves,  Real  Property,  sees.  956-973. 
In  construing  this  rule,  whether  an  executory  devise 
falls  within  or  without  the  operation  of  the  law,  it  must 
be  viewed  in  the  light  of  what  might  possibly  occur,  rath- 
er than  by  what  did  occur,  and  its  validity  must  be  de- 
termined as  of  the  time  of  the  testator's  death.  2  Reeves, 
Real  Property,  sees.  961,  962.  There  is  some  division  of 
authority  as  to  the  effect  of  a  failure  of  a  gift  because  it 
violates  the  rule  against  perpetuities.  We  are  inclined 
to  adopt  the  view  that  the  will  of  the  testator  is  not  to 
be  set  aside  in  toto  because  some  of  its  provisions  vio- 
late the  rule  against  perpetuities,  but  is  to  be  carried 
out  as  far  as  it  is  legal  to  do  so,  and  that  the  rule  against 
perpetuities  6nly  cuts  off  the  estates  which  are  to  take 
effect  after  the  prescribed  period.  In  such  case  the  last 
taker  within  the  rule  would  take  the  entire  estate,  and 
those  devises  outside  of  the  rule  would  be  held  to  be 
void  ah  initio.  See  note  under  Saooton  v.  Webber^  20  L. 
R.  A.  509  (83  Wis.  617).  A  simple  illustration  from  the 
facts  in  the  case  and  the  possibilities  thereunder  is  suffi- 
cient to  establish  that  the  contingent  remaindermen  fall 
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within  the  inhibition  of  the  rule  against  perpetuities  as 
hereinbefore  announced.  The  first  taker,  Edwin  Alonzo, 
died  in  1908.  His  son,  Alonzo,  the  second  taker,  has  en- 
tered upon  the  enjoyment  of  his  qualified  estate.  He 
might  live  for  a  period  of  50  or  60  years  in  the  enjoy- 
ment of  this  estate,  and  then  die  without  issue,  in  which 
event  the  property  under  the  will  was  to  go  to  the  testa- 
tor *s  legal  heirs.  The  contingent  right  of  the  remainder- 
men would  thus  be  postponed  to  a  period  long  beyond 
the  life  in  being,.  Edwin  Alonzo,  and  21  years  thereafter. 
In  such  case  the  rights  of  the  remaindermen  must  be 
held  to  be  void  ab  initio,  and  that  the  second  taker  under 
the  will,  Alonzo,  took  the  entire  estate.  It  would  neces- 
sarily follow  from  what  has  been  said  that  the  deeds 
executed  by  Edwin  Alonzo  Barnes,  and  his  wife,  Lulu 
M.  Barnes,  and  the  subsequent  deed  from  Alonzo 
Barnes  to  the  plaintiff  would  vest  a  merchantable  title 
in  the  plaintiff  to  the  premises  described,  based  upon 
the  will  of  the  testator,  Alonzo  Barnes.  In  addition  to 
the  deeds  just  above  mentioned,  the  daughters,  heirs  at 
law  of  the  testator,  with  their  respective  husbands,  have 
also  united  in  a  deed  which  has  ultimately  merged  in 
the  plaintiff.  It  seems  to  us,  from  any  view  point  that 
might  be  taken,  the  entire  title  passed  under  the  will  of 
the  testator  is  merged  in  the  plaintiff  in  this  action. 
The  decree  of  the  district  court  is  right,  and  is 

Affibmbd. 


Nye-Schnbideb-Fowleb  Company,  appellant,  v.  J.  F. 

BOESEB  ET  AL.,  APPELLEES. 

Filed  Afbil  17,  1920.    No.  20437. 

Bchoolji  and  School  Districts:  Contractor's  Bond:  Estoppel.  The  stat- 
ute requires  a  bond  given  by  a  contractor  upon  the  erection  of  a 
schoolhouse  to  be  signed  by  two  sureties.  A  bond  was  executed 
and  approved  signed  by  one  surety  only.  Plaintiff  furnished  build- 
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ing  material  to  the  contractor,  who  failed  to  pay  the  bill.  Held,  in 
this  action  upon  the  bond,  that  the  surety  was  entitled  to  rely  upon 
the  performance  of  the  legal  duty  of  the  school  board  to  see  that 
a  bond  in  accordance  with  the  statute  wa?  executed  before  the 
contract  was  let,  and  that  the  bond  being  of  a  public  nature  and 
accessible  in  the  hands  of  the  school  board  to  the  inspection  of  in- 
terested parties,  no  estoppel  arises  on  the  part  of  the  surety  on 
the  ground  that,  the  materialman  having  furnished  the  goods 
relying  upon  the  bond,  the  surety  is  estopped  to  question  its 
validity. 

Opinion  on  motion  for  rehearing  of  ease  reported  in 
103  Neb.  614.  Former  judgment  of  reversal  vacated, 
and  judgment  of  district  court  affirmed. 

Per  Curiam. 

On  motion  for  rehearing.  Former  opinion  reported 
in  103  Neb.  614.  Action  upon  a  bond  given  by  a  con- 
tractor who  had  engaged  to  build  a  schoolhouse.  The 
terms  and  conditions  of  the  bond  were  not  in  strict  com- 
pliance  with  the  statute,  but  it  was  held  that  the  law 
entered  into  the  contract,  and  that  it  was  a  statutory 
bond.  Upon  a  motion  for  rehearing,  argument  was  or- 
dered upon  the  question  whether  a  bond  given  under  a 
statute  which  requires  two  sureties  is  valid  when  signed 
by  one  only.  Upon  this  point  it  is  said  in  the  former 
opinion :  *  *  But  when  a  surety  signs  a  bond  that  specifies 
upon  its  face  that  only  one  surety  will  sign,  the  party 
who  is  recited  in  such  bond  as  surety  does  by  signing  it 
*  waive  the  defect.'  "  Did  the  bond  in  question  so  speci- 
fy? It  recites:  '*That  J.  F.  Roeser,  of  Exeter,  Nebras- 
ka, hereinafter  called  the  principal,  and  C.  C.  WuU- 
brandt,  as  sureties,  are  jointly  and  severally  held,"  etc. 
In  other  parts  we  find  recited,  **That  no  liability  shall 
attach  to  the  sureties  unless;"  *' Unless  such  obligee 
shall  deliver  such  notice  to  the  sureties;'^  ** That  in  no 
event  shall  the  sureties  be  liable  for  a  greater  sum,"  etc. 

Considering  the  whole  bond,  we  are  now  of  the  opin- 
ion that  the  inference  drawn  in  the  former  opinion,  that 
the  bond  *' specified  upon  its  face  that  only  one  surety 
will  sign,"  is  not  warranted. 
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In  Beaivf age's  Case,  5  Coke  (Eng.)  99,  under  a  stat- 
ute which  required  more  than  one  surety  upon  a  bail 
bond,  the  sheriff  took  but  one  surety.  He  brought  an 
action  on  the  bond,  the  defense  was  that  the  bond  was 
void  because  the  statute  required  more  than  one  surety. 
It  was  held  that  the  surety  clause  was  for  the  benefit  of 
the  sheriff  who  might  at  his  own  risk  take  but  one  sure- 
ty, upon  the  principle  ^^quilibet  potest  renunciare/'  etc. 
This  seems  to  be  the  leading  case  upon  the  question, 
and  has  been  followed  both  in  England  and  this  country. 
Peppin  i\  Cooper,  2  B.  &  Aid.  (Eng.)  431;  Shaw  v.  To- 
bias, 3  N.  Y.  188 ;  People  v.  Johr,  22  Mich.  461.  How- 
ever, in  Cutler  v.  Roberts,  7  Neb.  4,  13,  it  is  said,  speak- 
ing of  a  statutory  bond  which  required  two  sureties: 
''The  law  in  such  a  case  enters  into  and  forms  a  part 
of  the  contract,  and  a  surety  may  insist  as  a  defense,  in 
an  action  on  a  bond  signed  by  but  one  surety,  that  he  is 
not  liable  thereon,  the  statute  being  notice  to  all  parties 
concerned  that  two  sureties  were  required,  unless  the 
surety  waive  the  condition  prescribed  by  the  statute.^' 
Fletcher  v.  height,  Barrett  &  Co.,  4  Bush  (Ky.)  303,  is 
to  the  same  effect.  A  majority  of  the  court  believe  we 
should  adhere  to  the  Cutler  case  for  the  following  rea- 
sons :  The  surety  who  signed  was  under  no  duty  to  see 
that  another  surety  signed  the  bond.  He  was  entitled 
to  rely  upon  the  performance  of  the  legal  duty  of  the 
school  board  to  see  that  a  bond  in  accordance  with  the 
statute  was  executed  before  the  contract  was  let.  The 
bond  is  of  a  public  nature  and  accessible  in  the  hands 
of  the  school  board  to  the  inspection  of  any  person  inter- 
ested in  furnishing  labor  or  material  for  the  erection 
of  the  schoolhouse.  The  materialman  was  under  no  ob- 
ligation to  sell  if  the  bond  was  not  legally  executed.  He 
was  presumed  to  know  the  law  just  as  the  surety  was  so 
presumed. 

No  waiver  was  alleged  in  the  petition.  It  fails  to  show 
a  proper  execution  of  the  bond  as  the  law  requires.  The 
demurrer  therefore  was  properly  sustained.    The  cases 
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cited  by  the  appellant  relate  to  other  than  statutory 
bonds  and  are  inapplicable.  For  these  reasons,  the  judg- 
ment of  this  court  is  set  aside  and  the  judgment  of  the 
district,  court  is 

Affirmed. 


John  McLaughlin  v.  State  of  Nebraska. 

FnxD  April  11,  1920.     No.  20920. 

1.  mtozicatiiig  Liquors:  Unlawful  Transportation.  To  constitute 
an  unlawful  transportation  of  intoxicating  liquors  under  chapter 
187,  Laws  1917,  it  is  not  necessary  that  the  transportation  be  from 
a  place  outside  the  state  to  a  place  within  the  state.  Any  trans- 
portation of  intoxicating  liquors  is  unlawful  unless  brought  within 
the  exceptions  of  the  statute. 

2.  :  :  Complaint.    A  complaint  charging  the  unlawful 

transportation  of  intoxicating  liquors  is  not  defective  because  it 
fails  to  specify  the  quantity  of  liquor  transported. 

3.   :  Right  to  Keep.    The  right  to  keep  a  reasonable  quantity  of 

Intoxicating  liquors  in  one's  private  dwelling-house  for  personal 
use,  provided  for  in  section  11,  ch.  187,  Laws  1917,  does  not 
imply  any  lawful  means  for  obtaining  possession  of  liquor  after 
such  act  went  into  effect. 

Error  to  the  district  court  for  Johnson  county :  John 
B.  Raper,  Judge.    Affirmed. 

S.  P.  Davidson,  for  plaintiff  in  error. 

Clarence  A.  Davis f  Attorney  General,  George  W. 
Ayres,  J.  B.  Barnes,  F.  A.  Safranek  and  Lewis  C.  West- 
wood,  contra. 

MORRISSEY,  C.  J. 

Defendant  prosecutes  error  from  a  conviction  had  un- 
der chapter  187,  Laws  1917,  for  transporting  intoxicat- 
ing liquors.  The  complaint  charged  that  defendant  *  *  did 
bring  and  transport  intoxicating  liquors  into  the  state 
of  Nebraska  and  into  Johnson  county,  city  of  Tecumseh 
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of  said  state  of  Nebraska,  contrary  to  and  in  violation 
of  the  prohibitory  law  of  the  state  of  Nebraska,  prohibit- 
ing the  manufacture,  keep,  sale  and  transportation  of 
liquor  in  the  state  of  Nebraska.''  Defendant  demurred 
to  the  complaint,  alleging  that  it  did  not  state  facts  suf- 
ficient to  constitute  a  crime  or  to  give  the  court  jurisdic- 
diction.    The  demurrer  was  overruled. 

A  jury  was  waived,  and  trial  proceeded  on  the  follow- 
ing stipulation  of  facts : 

*'It  is  hereby  stipulated  and  agreed  by  and  between 
the  parties  hereto,  and  in  open  court,  that  on  the  26th 
day  of  March,  1918,  defendant  was  a  bona  fide  resident 
of  Johnson  county,  Nebraska,  and  had  been  such  resi- 
dent  for  more  than  twenty  years  last  past ;  that  on  said 
day  said  defendant  returned  to  said  county,  and  to  the 
city  of  Tecumseh  therein,  from  St.  Joseph,  Missouri, 
and  brought  with  him  some  intoxicating  liquors,  to  wit, 
whisky,  which  he  carried  on  his  person,  or  in  a  hand  bag 
or  satchel  in  his  hands;  that  said  intoxicating  liquors 
were  seized  by  the  complaining  witness,  with  defend- 
ant's consent,  and  taken  from  defendant's  hand,  after 
he  had  arrived  at  the  city  of  Tecumseh,  aforesaid;  but 
said  liquor  was  so  carried  and  brought  by  said  defend- 
ant from  St.  Joseph,  Missouri,  to  Tecumseh,  Nebraska, 
for  his  o^vn  use,  and  for  his  medicinal  use,  and  not  to 
sell  or  give  away  or  otherwise  dispose  of  to  any  other 
person  whatever.  Said  defendant  had  been  accustomed 
for  many  years  last  past  to  use  intoxicating  liquors,  as 
he  claims,  for  tlie  benefit  of  his  health,  and  he  brought 
the  said  liquor  in  controversy  into  said  city  of  Tecumseh 
on  his  way  to  his  home  in  said  county,  for  that  purpose 
and  no  other;  said  city  of  Tecumseh  being  on  his  way 
to  his  home." 

Defendant  was  found  guilty,  and  the  court  imposed 
the  minimum  fine  of  $100  and  costs. 

It  is  claimed  that  the  demurrer  ought  to  have  been 
sustained  because  the  complaint  charged  merely  that  de- 
fendant **did  bring  and  transport  intoxicating  liquors 
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into  the  state  of  Nebraska  and  into  Johnson  county,  city 
of  Tecnmseh  of  said  state  of  if^^ebraska, ' '  without  alleg- 
ing that  the  liquors  were  brought  or  transported  from 
any  place  outside  of  Nebraska,  and  without  alleging  the 
quantity  of  liquor  transported,  or  that  it  was  transport- 
ed for  an  illegal  purpose,  and  not  for  medicinal,  me- 
chanical, scientific,  or  sacramental  purposes.  In  sup- 
port of  this  contention,  counsel  for  defendant  cites  sec- 
tions 2  and  3  of  the  chapter  under  which  the  prosecution 
was  brought.  By  section  2  the  transportation  of  intoxi- 
cating liquors  is  expressly  prohibited,  and  there  is  no 
requirement  tliat  the  transportation  of  the  inhibited 
article  shall  be  from  a  place  without  the  state  to  a  place 
within  the  state.  Giving  the  word  *' transport  "its  usual 
and  ordinary  meaning,  as  its  place  in  the  context  seems 
to  require,  it  means  to  carry  or  convey  from  one  place 
or  station  to  another,  and  in  this  respect  the  complaint 
is  sufficiently  definite. 

The  statute  makes  certain  exceptions  in  the  case  of 
liquors  used  for  medicinal,  mechanical,  scientific,  and 
sacramental  purposes;  but  it  also  provides  that  these 
exceptions  are  for  the  benefit  only  of  ''persons  speciall}' 
authorized  in  the  manner  and  to  the  extent  only  as  here- 
inafter provided."  Certain  definite  and  specific  excep- 
tions are  provided,  not  only  in  section  2,  but  in  other 
sections  of  the  chapter,  which,  when  complied  with,  sus- 
pend the  operation  of  the  prohibitions  contained  in  sec- 
tion 2.  It  is  true  that  the  complaint  does  not  negative 
these  exceptions;  but  this  court  has  already  held  that 
in  prosecutions  under  this  statute  it  is  not  necessary 
to  do  so — defendant  must  avail  himself  thereof  as  a 
matter  of  defense.    Fitch  v.  State,  102  Neb.  361. 

Nor  is  the  complaint  defective  because  of  its  failure 
to  allege  the  quantity  of  liquor.  Laws  1917,  ch.  187, 
sec.  44.  It  follows  that  the  demurrer  was  properly 
overruled. 

It  is  argued  that  under  section  11  of  the  act  under 
consideration  a  person  may  lawfully  keep  liquors  in  his 
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private  dwelling-house  in  such  quantity  as  is  reasonably 
sufficient  for  his  personal  use,  and  it  is  claimed  that  the 
right  to  keep  such  liquors  necessarily  implies  some  ade- 
quate method  of  obtaining  them.  This  argument  carri- 
ed to  its  logical  conclusion  would  destroy  the  whole  pur- 
pose of  the  legislation.  If,  because  the  statute  permits 
the  possession  of  a  reasonable  quantity  of  intoxicants 
in  the  home,  we  must  hold  that  this  gives  a  right  to  con- 
vey liquors  to  the  home,  we  might  then  be  called  upon 
to  go  a  step  farther  and  hold  that  the  manufacture  of 
intoxicating  liquor  was  permissible,  because  without  a 
supply  there  could  be  no  transportation.  This  we  can- 
not do. 

The  record  is  free  from  error,  and  the  judgment  is 

Affibmed. 

Letton  and  Day,  J  J.,  not  sitting. 


Oscar    S.    Herbert,    appeli^e,    v.    August    Katzberg, 

appei>lant. 

Filed  Apbil  17,  1920.     No.  21031. 

1.  Evidence  examined,  and  fteld  to  support  the  verdict. 

2.  Trial:  Quotient  Verdict.  The  mere  fact  that  Jurors  upon  retire* 
ment  ascertained  the  amount  to  which  each  juror  believed  the 
plaintiff  was  entitled,  and  afterwards  agreed  upon  the  average  of 
these  amounts  as  the  amount  of  recovery,  does  not  avoid  the  ver 
diet,  where  it  also  appears  that  there  was  no  previous  agreement 
that  the  sum  thus  arrived  at  should  be  controlling,  and  no  juror 
was  bound  to  accept  this  amount  unless  he  believed  it  to  be  a  just 
and  fair  estimate  of  the  damages  sustained. 

Appeal  from  the  district  court  for  Adams  county : 
William  C.  Dorset,  Judge.    Affirmed  on  condition^ 

Walter  M.  Crow,  for  appellant. 

James  E.  Addie,  contra. 
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Letion,  J. 

Plaintiflf  was  bitten  by  a  dog  belonging  to  defendant. 
He  charges  that  the  dog  was  a  vicious  and  dangerous 
animal;  that  it  was  permitted  to  run  at  large,  although 
defendant  well  knew  this  fact  and  that  he  was  in  the 
habit  of  attacking  human  beings.  The  answer  was  n 
general  denial. 

We  think  the  evidence  sustains  the  verdict.  The  evi- 
dence shows  that  the  plaintiff,  who  was  a  painter  by 
trade,  went  to  the  defendant's  house  upon  business. 
While  approaching  the  house,  three  dogs  ran  out  to- 
wards him,  and  he  was  bitten  by  a  young  shepherd  dog 
belonging  to  defendant.  Defendant's  evidence  tends  to 
prove  that  the  dog  which  inflicted  the  injuries  belonged 
to  one  Abel,  and  was  a  brother  to  defendant's  dog,  but 
the  evidence  is  sufficient  to  sustain  the  verdict  of  the 
jury  as  to  the  identity  of  the  offending  canine. 

The  doctor  who  attended  plaintiff  testified  that  there 
were  four  wounds  made,  the  lower  one  much  the  deepest, 
being  about  a  half  to  three-quarters  of  an  inch  in  depth ; 
another  was  very  small  and  not  so  deep.  There  was  al- 
so a  wound  that  appeared  as  though  something  had 
penetrated  the  skin  and  torn  its  way  out  and  left  a 
ragged  edge,  and  just  above  that  there  was  a  small 
wound  just  penetrating  the  skin.  He  opened  the  punc- 
tured one,  cauterized  all  the  wounds,  packed  the  lower 
one  with  gauze  and  treated  it  with  an  antiseptic  oint- 
ment. He  also  testified  that  there  was  danger  of  hydro- 
phobia for  two  years  from  the  time  that  a  person  is 
bitten  by  a  dog  which  may  be  affected  by  rabies,  and 
that  plaintiff  seemed  very  much  concerned  and  worried 
for  fear  of  this  disease. 

Did  the  defendant  have  reason  to  believe  that  the  dog 
was  liable  to  bite  human  beings?  The  evidence  might  be 
stronger  upon  this  point.  We  think  there  is  barely 
sufficient  to  justify  a  finding  that  defendant  knew  this 
characteristic  of  the  dog,  but,  taking  it  all  together,  we 
think  it  enough. 
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It  is  also  argued  that  the  verdict  was  arrived  at  by 
the  quotient  method,  and  is  therefore  void.  The  evi- 
dence taken  upon  the  hearing  of  the  motion  for  a  new 
trial  does  not  sustain  this  assignment.  It  is  true  that 
the  jurors  each  wrote  what  he  believed  the  amount  of 
the  verdict  should  be,  and  that  these  sums  were  after- 
wards added  and  the  average  taken;  but  there  is  no 
proof  that  there  was  a  previous  agreement  that  this 
should  be  taken  as  the  amount  of  recovery ;  in  fact,  most 
of  the  members  of  the  jury,  who  were  called  to  the  wit- 
ness-stand and  examined  orally,  denied  this,  and  also 
testified  that  after  the  average  had  been  ascertained  the 
question  as  to  the  amount  of  damages  was  discussed, 
and  finally  this  average  amount  was  adopted  as  a  fair 
recovery.  That  it  is  not  an  unusual  method  in  a 
jury  room  to  let  each  juror  write  the  amount  of  dam- 
ages which  he  believes  a  plaintiff  should  recover  upon  a 
slip  of  paper,  and  thus  ascertain  the  average  of  their 
views,  the  writer  can  state  from  his  own  experience, 
when  as  a  young  man  he  performed  a  part  of  his  civic 
duties  by  serving  as  a  juror  in  several  cases.  As  long 
as  the  jurors  do  not  agree  in  advance  that  this  average 
shall  be  their  verdict,  and  still  reserve  the  right  to  their 
individual  judgment  before  the  verdict  is  reached,  this 
method,  while  not  to  be  commended^  is  not  illegal.  Vil- 
lage of  Ponea  v.  Crawford,  23  Neb.  662;  Metcalf  v. 
Bockoven,  62  Neb.  877. 

It  is  claimed  that  the  amount  of  damages  is  excessive. 
From  the  plaintiff's  own  testimony  it  appears  that  he 
suffered  but  slight  pecuniary  loss.  Probably  $40  would 
cover  everj'thing  expended  for  medical  services,  medi- 
cine used,  and  bandages.  Loss  of  earnings  was  not  prov- 
ed to  any  great  extent.  The  gravest  injury  that  he  seems 
to'  have  suffered  was  from  worry  and  nervous  strain 
arising  from  fear  of  hydrophobia.  There  is  no  doubt 
that  this  continued  for  a  long  time  after  the  wound  had 
perfectly  healed,  and  caused  him  considerable  distress, 
both  mental  and  physical.    The  wounds  soon  healed|  and 
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the  danger  from  hydrophobia  was  more  apparent  than 
real.  There  is  no  proof  that  the  dog  was  other  than  a 
perfectly  healthy  animal.  We  believe  the  damages 
awarded  are  excessive  under  all  the  circumstances.  If 
plaintiff  remits  all  of  the  original  judgment  in  excess 
of  $600  within  forty  days,  the  judgment  of  the  district 
court  is  aflSrmed;  otherwise  the  judgment  is  reversed 
and  remanded  for  further  proceedings. 

Affibmbd  on  condition. 
BosE,  J.,  not  sitting. 


Hugh  Mubpht  Construction  Company,  appesllant,  v. 

Henbt  Sebck,  appeix»eb. 

Filed  Apbil  17,  1920.    No.  21380. 

1.  Master  and  Servant:  Emplotbbs'  Liability  Act:  Nexsltgence  of 
Thibd  Party:  Compensation:  Subbogation.  An  injured  employee 
under  article  VIII,  part  II  of  the  workmen's  compensation  act.  Is 
entitled  to  compensation  from  his  employer  for  an  accident  aris- 
ing out  of  and  in  the  course  of  his  employment,  even  though  the 
Injury  occurs  by  the  negligence  of  a  third  party.  In  such  a  case, 
under  section  3669.  Rev.  St.  1913,  the  employer  is  subrogated  to 
the  rights  of  the  employee  against  such  third  person.  If  the  em- 
ployee settles  with  the  wrongdoer,  the  employer  is  entitled  to  have 
the  amount  received  applied  pro  tanto  in  payment  of  the  compen- 
sation awarded  by  the  compensation  commissioner. 

2.  :  :  :  :  .    A  negligent  third  party 

cannot,  without  the  consent  or ,  concurrence  of  the  employer,  by 
settlement  with  an  injured  employee,  affect  or  preclude  the  right 
of  recovery  by  the  employer  for  damages  sustained  by  the  injured 
workman  to  the  extent  of  the  compensation  awarded. 

Appeal  from  the  district  court  for  Douglas  county: 
Wii-Lis  G.  Sears,  Judge.    Afftrmed  as  niDdified. 

William  H.  Herdman,  for  appellant. 

A.  W.  Elsasser  and  J.  G.  Kinsler,  contra^ 
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Letton,  J. 

This  is  a  proceeding  in  the  nature  of  an  appeal  from 
the  decision  of  the  district  court  and  compensation  com- 
missioner from  an  award  made  against  the  appellant 
in  a  proceeding  under  the  workmen's  compensation  act. 
There  is  no  bill  of  exceptions,  and  the  only  question  is 
whether  the  proper  judgment  was  rendered  under  the 
findings  of  fact.  The  court  found :  *  *  That  for  some  time 
prior  to  the  11th  day  of  September,  1918,  the  said  Henry 
Serck  was  in  the  employ  of  said  Hugh  Murphy  Con- 
st raction  Company,  and  was  earning  more  than  $18  a 
week;  that  both  plaintiff  and  defendant  were  operating 
and  working  under  and  governed  by  the  provisions  of 
the  workmen 's  comi)ensation  law  of  the  state  of  Nebras- 
ka ;  that  on  said  11th  day  of  September,  1918,  while  the 
said  Henry  Serck  was  driving  a  truck  for  the  said  Hugh 
Murphy  Construction  Company,  along  and  upon  one  of 
the  business  streets  of  the  city  of  Omaha,  Nebraska, 
the  Omaha  &  Council  Bluffs  Street  Railway  Company 
negligently  drove  one  of  its  said  cars  against  said  truck 
and  negligently  caused  the  said  Henry  Serck  to  be 
thrown  from  said  truck  and  severly  injured;  the  said 
injury  consisted  in  seriously  bruising  or 'breaking  his 
left  leg  at  or  near  the  ankle,  and  that  said  injury  was 
one  arising  out  of  and  in  the  course  of  the  employment 
of  said  Henry  Serck  by  the  said  Hugh  Murphy  Compa- 
ny, and  resulted  in  the  said  Henry  Serck  being  wholly 
disabled  for  a  period  of  twenty  weeks;  that  the  said 
Heniy  Serck  is  entitled  to  recover  compensation  from 
his  employer,  the  said  Hugh  Murphy  Construction  Com- 
pany, for  a  period  of  20  weeks  at  the  rate  of  $12  per 
week. 

''The  court  further  finds  that  by  executing  to  said 
Omaha  &  Council  Bluffs  Street  Railway  Company  the 
release  pleaded  by  the  above-named  plaintiff  and  appel- 
lant, Hugh  Murphy  Construction  Company,  the  defend- 
ant and  appellee,  Henry  Serck,  did  not  in  any  manner 
give  up,  release  or  relinquish  his  right  to  compensation, 
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but  that  he  only  gave  up,  released  or  relinquished  such 
right  as  he  or  his  employer  for  him  might  have  had  to 
recover  something  by  way  of  damages  from  said  street 
rr'Vay  company  over  and  above  any  amount  for  which 
the  employer,  the  above-named  plaintiff  and  appellant, 
Hugh  Murphy  Construction  Company,  should  be  liable 
for  or  pay  to  its  employee,  the  above-named  defendant 
and  appellee,  Henry  Serck,  as  compensation  for  his  said 
injuries  in  accordance  with  the  terms  and  provisions  of 
said  workmen *s  compensation  law/' 

It  was  adjudged  that  Serck  recover  compensation  at 
the  rate  of  $12  a  week  for  20  weeks,  or  $240. 

Section  3651,  Rev.  St.  1913,  provides  with  respect  to 
parties  who  have  accepted  the  provisions  of  part  II  of 
the  act:  ** Compensation  shall  be  made  for  personal  in- 
juries to  or  for  the  death  of  such  employee  by  accident 
arising  out  of  and  in  the  course  of  his  employment,  with- 
out regard  to  the  negligence  of  the  employer."  For 
every  such  injury  it  is  mandatory  that  compensation  be 
made;  but,  where  a  third  person  has  caused  the  injury, 
section  3659  provides:  **The  employer  shall  be  sub- 
rogated to  the  right  of  the  employee  or  to  the  depend- 
ents against  such  third  person,  and  the  recovery  by  such 
employer  shall  not  be  limited  to  the  amount  payable  as 
compensation  to  such  employee  or  dependents,  but  such 
employer  may  recover  any  amount  which  such  employee 
or  his  dependents  would  have  been  entitled  to  recover. 
Any  recovery  by  the  employer  against  such  third  per- 
son, in  excess  of  the  compensation  paid  by  the  employer 
after  deducting  the  expense  of  making  such  recovery, 
shall  be  paid  forthwith  to  the  employee  or  to  the  de- 
pendents, and  shall  be  treated  as  an  advance  payment 
by  the  employer,  on  account  of  any  future  instalments 
of  compensation.** 

When  the  accident  happened  the  employer  became 
liable  to  the  employee  for  compensation  to  be  paid  ac- 
cording to  the  provisions  of  the  statute.    The  employer 
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also  was  subrogated  to  the  right  to  recover  from  the 
negligent  third  party  the  full  amount  of  damages  suffer- 
ed by  the  injured  workman.  The  amount  which  the  em- 
ployee was  entitled  to  receive  from  the  employer  was  in 
a  large  degree  fixed  by  statute,  but  the  amount  which  the 
employer  might  in  turn  recover  from  the  wrongdoer  is 
to  be  determined  either  by  settlement  satisfactory  to  the 
three  parties  concerned  or  by  the  ordinary  process  of 
litigation  in  an  action  for  damages.  The  wrongdoer 
must  take  notice  of  the  rights  of  all,  and  cannot  by  a 
settlement  with  the  injured  party  increase  the  burden  of 
the  innocent  employer.  The  parties  concerned  are  equal 
in  the  eye  of  the  law,  and  the  courts  will  not  suffer  one 
to  profit  at  the  expense  of  either  of  the  others.  To  al- 
low the  workman  to  settle  with  the  street  railway  compa- 
ny for  an  unfair  or  an  inadequate  sum  would  compel 
the  employer  to  be  mulcted  to  an  additional  extent, 
therefore,  when  the  street  railway  company  settled  with 
the  injured  workman,  it  took  the  risk  of  having  to  pay 
additional  damages  to  the  employer  if  the  settlement 
was  not  fair,  adequate  and  satisfactory.  If  such  a  settle- 
ment was  satisfactory  to  it,  the  employer  is  entitled  to 
deduct  from  the  amount  of  compensation  the  money 
which  the  injured  workman  has  already  received  by  way 
of  settlement.  If,  however,  the  settlement  was  inade- 
quate or  obtained  by  fraud  or  mistake,  and  the  employer 
is  compelled  to  pay  a  greater  sum  by  way  of  compensa- 
tion, the  employer  still  has  his  remedy  by  proceeding 
against  the  street  railway  company  for  any  damages 
suffered  by  the  workman  in  excess  of  the  amount  paid 
by  way  of  settlement.  There  is  no  provision  in  the 
Nebraska  statute,  as  in  those  of  some  states,  requiring 
the  injured  employee  to  elect  between  claiming  com- 
pensation under  the  statute  and  an  action  for  damages 
against  the  negligent  third  party.  The  following  cases 
support  our  conclusion.    Woodward  v.  Conklin  S  Son, 

104  Neb.— 26 
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157  N.  Y.  Supp.  948;  McGarvey  v.  Independent  Oil  & 
Grease  Co.,  156  Wis.  580;  Lester  v.  Otis  Elevator  Co., 
153  N.  Y.  Supp.  1058. 

The  judgment  of  the  district  court  is  therefore  modi- 
fied to  the  extent  that  the  $75  received  from  the  street 
railway  company  shall  be  considered  to  have  been  appli- 
ed in  payment  of  the  first  instalments  of  compensation 
until  exhausted,  and  that  the  remaining  instalments 
shall  be  paid  at  the  rate  of  $12  a  week  until  the  full  sum 
of  $240  has  been  paid. 

Modified  and  affirmed. 
Rose,  J.,  not  sitting. 


Charles  Laub,  appellee,   v.  Furnas    County   et    al., 

appellants. 

Piled  Apbtl  17,  1920.    No.  20972. 

1  OoDstitutloiial  Law:  Taxation:  Levy  by  Valuation.  Section  1,  art. 
IX  of  the  Constitution,  which  reads  as  follows:  "The  legislature 
shall  provide  such  revenue  as  may  be  needful,  by  levying  a  tax  by 
valuation,  so  that  every  person  and  corporation  shall  pay  a  tax  in 
proportion  to  the  value  of  his,  her  or  its  property  and  franchises, 
the  value  to  be  ascertained  in  such  manner  as  the  legislature  shall 
direct,"  etc. — is  not  self-executing,  but  requires  appropriate  legis- 
lation to  carry  it  into  effect. 

2.  Taxation:  Valuation  of  Life  Insurance  Policies.  The  failure  of 
the  legislature  to  provide  any  method  for  ascertaining  the  value 
of  life  insurance  policies  prevents  their  taxation,  although  it  does 
provide  a  method  for  ascertaining  the  value  of  ordinary  or  tan- 
gible property,  and  also  provides  special  regulations  for  ascertain- 
ing the  value  of  other  classes  of  property  which  are  difficult  to 
value. 

3.  Statutes:  Construction.  "Long-continued  practical  construction 
of  a  statute  by  the  officers  charged  by  law  with  its  enforcement 
is  entitled  to  considerable  weight  in  interpreting  that  law." 
Rohrer  v.  Hastings  Brewing  Co,,  83  Neb.  111. 

Appeal  from  the  district  court  for  Furnas  county: 
Wn.LiAM  C.  Dorset,  Judge.    Affirmed. 


Vol.  104]  JANUARY  TERM,  1920.  40(J 


,m-m,tmm-^t^ 


Laub  Y.  Furnas  County. 


John  Stevens,  for  appellants. 
Lambe  &  Butler,  contra. 

Cornish,  J. 

The  inquiry  is  whether  or  not  the  right  of  plaintiff 
(appellee),  never  exercised,  to  demand  of  the  State  Life 
Insurance  Company  the  sum  of  $6,895,  in  full  settlement 
of  the  policy  on  his  life,  is  *' property"  or'* credit"  and, 
as  such,  taxable  under  the  laws  of  the  state. 

Sections  6335-6337,  Eev.  St.  1913,  provide  that  the 
state  board  of  equalization  and  assessment  shall  annual- 
ly prepare  a  schedule,  which  should  contain  a  full  list  of 
the  various  forms  of  personal  property  liable  to  assess- 
ment. The  schedule  prepared  makes  no  mention  of  in- 
surance policies  as  an  item  for  assessment.  It  has  never 
been  the  practice  in  this  state,  or  elsewhere,  so  far  as 
we  know,  for  assessing  officers  to  assess  insurance  poli- 
cies. 

Section  1,  art.  IX  of  the  Constitution,  reads  as  follows : 
**The  legislature  shall  provide  such  revenue  as  may  be 
needful,  by  levying  a  tax  by  valuation,  so  that  every  per- 
son and  corporation  shall  pay  a  tax  in  proportion  to  the 
value  of  his,  her  or  its  property  and  franchises,  the 
value  to  be  ascertained  in  such  manner  as  the  legislature 
shall  direct,"  etc.  This  provision  of  the  Constitution 
is  not  self -executing,  but  requires  appropriate  legislation 
to  carry  it  into  effect.  The  taxing  power  is  legislative, 
subject  only  to  limitations  imposed  by  the  Constitution. 
Plaintiff's  contention  is  that  until  he  abandons  his  right 
to  have  the  amount  of  his  policy  paid  to  his  executor, 
and  agrees  to  accept  the  sum  of  $6,895,  his  policy  is  of 
no  taxable  value. 

The  legislature  has  heretofore  provided  methods  for 
ascertaining  the  value  of  various  forms  of  property,  but 
none  as  to  this.  Yet,  if  it  was  the  intention  to  include 
insurance  policies,  the  need  of  such  legislation  is  appar- 
ent. Payments  made  for  fraternal  or  mutual  insurance 
may  give  to  the  contract,  by  reason  of  increased  risk  or 
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lapse  of  time,  a  value  which  it  did  not  possess.  A  con- 
tract of  insurance,  which  provides  no  means  for  cash 
surrender  of  the  policy  by  the  insured,  also  might '  be 
said  to  have  value.  A  policy  which  makes  amounts  pay- 
able to  one's  dependents  upon  his  death  creates  a  vested 
interest  in  the  person  named.  How  should  the  value  of 
these  various  forms  of  contract  be  estimated  t  Insur- 
ance companies  are  not  permitted  to  deduct  these  lia- 
bilities as  demands  from  the  total  amount  of  their  as- 
sessed assets,  and,  ordinarily,  the  courts  have  not  per- 
mitted his  creditors  to  force  upon  the  insured  the  exer- 
cise of  this  option  for  the  collection  of  indebtedness. 

We  are  of  opinion  that,  until  the  legislature  has  pro- 
vided the  means  for  ascertaining  the  value  of  such  a 
contract,  it  is  not  taxable,  if  at  all.  We  are  also  of  opin- 
ion that  the  contemporaneous  construction  of  the  statute 
by  the  officers,  who  have  been  called  upon  to  carry  it 
into  effect,  which  has  obtained  and  has  never  been  ques- 
tioned, is  entitled  to  great  respect,  and  we  are  led  to  the 
conclusion  that  the  legislature  never  intended  to  enact 
a  law  providing  for  the  taxation  of  insurance  policies. 
It  would  appear  to  have  been  the  policy  of  the  state  to 
encourage  insurance,  so  that,  upon  one's  death,  those 
dependent  upon  him  may  be  provided  for.  It  is  argued 
with  much  force  that  the  beneficial  interest  is  theirs,  not 
his,  until  he  shall  conclude  to  exercise  his  option. 

State  Board  of  Tax  Commissioners  v.  Holliday,  150 
Ind.  216,  42  L.  R.  A.  826;  Tally  v.  Brown,  146  la.  360; 
Insurance  Co.  v.  Cappellar,  38  Ohio  St.  560;  Common- 
wealth V.  Wetherhee,  105  Mass.  149,  160;  Rensenhouse 
V.  Seeley,  72  Mich.  603,  617. 

The  judgment  of  the  trial  court  is 

Affirmed. 


Vol.  104]  JANUAEY  TERM,  1920.  405 

Cunningham  v.  Douglas  County. 


M.    0.    diTNNINGHAM,   APPELLANT,   V.   DoUGLAS    CoUNTY   ET 

AL.,  APPELLEES. 

Filed  April  17,  1920.     No.  21422. 

1.  Counties:  Taxation:  Constitutional  Law.  Section  1,  S.  F.  No.  1, 
passed  by  the  special  session  (Thirty-Ninth)  of  the  legislature, 
which  provides  that  the  county  shall  "have  power  to  levy  a  tax 
not  exceeding,  together  with  all  other  tax  levies,  fifteen  (15)  mills 
on  the  dollar  upon  the  actual  or  full  market  valuation  of  the 
property  in  the  county,"  to  create  a  fund  for  the  payment  of  cer- 
tain bonds  and  interest  thereon,  is  not  unconstitutional  as  vio- 
lative of  section  5,  art.  IX  of  the  Constitution,  limiting  taxes  to 
$1.50  per  $100  valuation. 

2.  Constitutional  Law:  Taxation:  Classification.  "The  power  of 
classification  rests  with  the  legislature,  and  this  power  cannot  be 
interfered  with  by  the  courts,  unless  it  is  clearly  apparent  that 
the  legislature  has  by  an  artificial  and  baseless  classification  at- 
tempted to  avoid  and  violate  the  provisions  of  the  Ck>nstitution 
prohibiting  local  and  special  legislation."  Allan  v.  Kennard,  81 
Neb.  289. 

Appeal  from  the  district  court  for  Douglas  county: 
Willis  G.  Seabs,  Judge.    Affirmed. 

M,  0.  Cunningham,  pro  se. 

Ahel  F.  Shotwcll,  contra. 

Jesse  L.  Root,  Byron  Clark,  Edson  Rich,  C.  A^  Magaw, 
J.  A.  C.  Kennedy,  Wymer  Dressier,  E.  P.  Holmes,  B.  P. 
Good  and  Paul  F.  Good,  amid  curuB. 

Cornish,  J. 

Action  to  enjoin  the  issuance  of  certain  bonds  by  the 
defendant  county,  and  the  levying  of  taxes  to  provide  a 
fund  for  the  payment  of  principal  and  interest  accruing 
on  the  bonds.  Plaintiff  appeals  from  a  judgment  dis- 
missing his  action. 

Section  1  of  S.  F.  No.  1,  passed  by  the  special  session 
(Thirty-Ninth)  of  the  legislature,  authorizes  an  issuance 
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of  such  bonds,  and  provides  that  the  county  shall  *'havc 
power  to  levy  a  tax  not  exceeding,  together  with  all  oth- 
er tax  levies,  fifteen  (15)  mills  on  the  dollar  upon  the 
actual  or  full  market  valuation  of  the  property  in  the 
county,"  to  create  a  fund  for  their  payment. 

It  is  contended  that  this  enactment  is  in  contravention 
of  section  5,  art.  IX  of  the  Constitution,  as  follows: 
*' County  authorities  shall  never  assess  taxes  the  aggre- 
gate of  which  shall  exceed  one  and  a  half  dollars  per 
one  hundred  dollars  valuation,  except  for  the  payment 
of  indebtedness  existing  at  the  adoption  of  this  Consti- 
tution, unless  authorized  by  a  vote  of  the  people  of  the 
county. '  * 

Section  1,  art.  IX  of  the  Constitution,  is  as  follows: 
'^The  legislature  shall  provide  such  revenue  as  may  be 
needful,  by  levying  a  tax  by  valuation,  so  that  every 
person  and  corporation  shall  pay  a  tax  in  proportion  to 
the  value  of  his,  her  or  its  property  and  franchises,  the 
value  to  be  ascertained  in  such  manner  as  the  legislature 
shall  direct,'*  etc. 

The  contention  is  that,  inasmuch  as  S.  F.  No.  1  author- 
izes the  tax  and  bond  issue  without  a  vote  of  the  people, 
the  law  is  unconstitutional,  if  the  tax  proposed  exceeds 
the  limit  provided  in  section  5,  art.  IX  of  the  Constitu- 
tion, that  the  valuation  meant  in  section  5  is  the  same 
as  that  meant  in  section  1  and  is  a  ''value  to  be  ascer- 
tained" by  legislative  method,  and  not  actual  or  market 
value  as  provided  in  S.  F.  No.  1;  that  in  pursuance  of 
section  1,  supra,  the  legislature  has  fixed  valuation  for 
assessment  and  taxation  purposes  at  20  per  cent,  of 
actual  value,  and  has  forbidden  a  lew  of  taxes  in  excess 
of  $1.50  on  assessed  valuation  (Kev.  St.  1913,  sees.  954, 
6oJiX)) ;  that  S.  F.  No.  1  does  permit  a  tax  in  excess  of 
$^1.50  on  assessed  or  taxable  value  so  ascertained,  and 
hence  is  unconstitutional. 

We  are  of  opinion  that  the  question  whether  the 
constitutional  limitation  is  to  be  determined  by  taking 
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property  at  its  actual  or  market  value,  on  the  one  hand, 
or  by  taking  it  at  its  assessed  valuation,  or  valuation  as- 
certained in  a  manner  prescribed  by  the  legislature,  on 
the  other,  is  not  involved  in  considering  the  validity  of 
S.  F.  No.  1.  Conceding  that  the  valuation  meant  in  sec- 
tion 5,  art.  IX  of  the  Constitution,  is  not  actual  or  mark- 
et value,  but  the  valuation  ascertained  in  a  manner  pre- 
scribed by  legislative  enactment,  S.  F.  No.  1  cannot  be 
said  to  violate  the  constitutional  provision.  It  does  pre- 
scribe the  manner  in  which  the  valuation  of  the  proper- 
ty, subject  to  the  tax,  is  to  be  ascertained.  It  is  to  be 
valued  at  its  actual  or  market  value  for  the  purpose  of 
making  a  levy  to  raise  the  tax  provided  for.  Such  is 
its  taxable  value.  It  is  true  that,  for  the  purposes  of 
the  particular  tax,  the  property  being  taxed  is  taken 
from  under  the  provisions  of  section  6300,  Eev.  St.  1913, 
and  to  that  extent  may  be  said  to  amount  to  a  repeal  of 
the  provisions  of  section  6300,  as  applied  to  the  partic- 
ular tax  and  property;  but  it  is  also  true  that  the  val- 
uation is  as  much  one  ascertained  by  legislative  method 
as  if,  by  law,  it  were  assessed  in  accordance  with  section 
6300.  The  tax,  combined  with  others,  not  being  In  ex- 
cess of  $1.50  for  $100  valuation,  and  the  valuation  not 
being  greater  than  the  actual  or  market  value,  S.  F.  No. 
1  can  hardly  be  said  to  be  contrary  to  the  constitutional 
provision. 

It  is  also  contended  that  S.  F.  No.  1  is  unconstitution- 
al as  in  contravention  of  section  15,  art.  Ill  of  the 
Constitution,  prohibiting  certain  special  legislation, 
and  containing,  among  others,  this  provision:  '^ Where 
a  general  law  can  be  made  applicable,  no  special  law 
shall  be  enacted. ' ' 

The  act  provides  that,  when  any  county  of  150,000  or 
more  population,  by  reason  of  fire,  riot  or  other  casual- 
ties, suffers  a  partial  destruction  of  its  courthouse  or 
other  public  building,  or  destruction  of  records,  tlje 
county  board  may,  for  the  purpose  of  repairing  the  build- 
ing or  restoring  records  and  other  property  named,  with- 
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out  a  vote  of  the  people,  issue  and  sell  bonds  and  levy 
taxes,  as  above  described. 

Whether  such  a  classification,  based  pn  population 
and  the  kind  of  emergency  described,  is  permissible  is 
a  difficult  question.  It  is,  in  the  first  instance,  a  ques- 
tion of  legislative  discretion.  The  courts  will  not  inter- 
fere with  the  discretion  lodged  in  the  legislature  unless 
it  is  apparent  that  the  classification  is  artificial  and  base- 
less, showing  an  attempt  upon  the  part  of  the  legisla- 
ture to  violate  the  provision  of  the  Constitution  pro- 
hibiting local  and  special  legislation.  With  much  doubt 
and  hesitation,  we  have  concluded  that  we  ought  not  to 
hold  the  enactment  void  for  this  reason.  Allan  v.  Ken- 
nard,  81  Neb.  289 ;  Weston  v.  Ryan,  70  Neb.  211 ;  State 
V.  Hunter,  99  Neb.  520. 

Affibmbd. 

Rose,  J.,  not  sitting. 

Letton,  J.,  dissenting. 

In  1919,  the  authorities  of  Douglas  county  were  con- 
fronted with  a  serious  situation,  fraught  with  possibility 
of  grave  danger  to  the  public  welfare.  In  this  emer- 
gency the  governor  was  prevailed  upon  to  call  a  special 
session  of  the  legislature,  the  county  authorities  evi- 
dently believing  that  by  the  passage  of  an  act  of  the  leg- 
islature more  speedy  relief  might  be  afforded  than  avail- 
able by  the  usual,  ordinary  and  legal  method  of  sub- 
mission of  the  question  of  raising  money  by  the  is- 
suance of  bonds  to  a  vote  of  the  people  of  the  county. 

By  the  act  in  question,  in  counties  of  150,000  or  more 
population,  in  which  the  courthouse,  jail  or  other  county 
public  buildings  have  been  injured  by  fire,  riot,  mob, 
storm,  or  other  casualty,  the  county  board  is  given  power 
to  issue  bonds  and  levy  a  tax  to  pay  the  same,  **not 
exceeding,  together  with  all  other  tax  levies,  fifteen  (15) 
mjUs  on  the  dollar  upon  the  actual  or  full  market  valua- 
tion of  the  property  in  the  county, ' '  Did  the  legislature 
mean  to  allow  the  county  authorities  of  such  a  county 
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to  raise  five  times  as  much  money  for  general  county 
purposes  as  they  had  formerly  been  empowered  to  levy! 
If  so,  and  the  language  seems  susceptible  of  no  othei: 
interpretation,  the  result  of  the  act  is  that  in  the  coun- 
ties affected  the  taxes  may  be  fivefold  as  much  in  pro- 
portion as  in  all  other  counties  of  the  state. 

To  allow  the  county  authorities  of  auch  counties  to 
impose  at  their  discretion  a  fivefold  greater  burden  of 
taxation  for  county  purposes  without  a  vote  of  the  peo- 
ple makes  an  arbitrary  distinction  between  counties 
without  any  reasonable  basis  of  classification.  In  any 
county  in  the  state  the  public  buildings  are  liable  to  be 
injured  by  fire,  riot,  mob,  storm,  or  other  casualty.  It 
is  a  matter  of  public  knowledge  that  courthouses,  jails, 
and  other  public  buildings  havjc  been  destroyed  by  such 
forces  in  quite  a  number  of  counties  in  this  state.  What 
reasonable  basis  is  there  for  making  this  distinction  t 
It  is  true  a  classification  by  population  so  as  to  provide 
for  local  administration  has  usually  been  upheld,  but 
there  is  a  clear  distinction  between  such  legislation  and 
the  act  we  are  considering.  I  realize  the  conditions  in 
Douglas  county,  but  I  believe  the  majority  opinion 
clearly  exemplifies  the  old  adage  that  *'hard  cases  make 
poor  law.^*  In  my  judgment  the  act  is  a  special  law, 
and  violates  section  15,  art.  Ill  of  the  Constitution,  pro- 
viding that  ^'In  all  other  cases  where  a  general  law 
can  be  made  applicable,  no  special  law  shall  be  enacted.** 


J.  W.  Gray,  appellant,  v.  Raymond  J.  Middaugh,  appel- 
lee. 

Piled  April  17,  1920.     No.  20700. 

Depositions:  Suppression.  "In  the  absence  of  a  statute  or  standing 
court  rule  forbidding  the  taking  of  depositions  during  a  term 
time  of  the  court  in  which  the  cause  is  pending,  the  fact  that  they 
are  so  taken  is  not  ground  for*  suppressing  them."  Donovan  v, 
Hibhler,  3  Neb.  (Unof.)  652. 
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Appeal  from  the  district  court  for  Dodge  county: 
Fbederick  W,  Button,  Judge.  Former  judgment  of 
aifirmance  by  commission  {no  opinion)  vacated,  and* 
judgment  of  district  court  reversed. 

Joseph  E.  Daly  and  Frederick  L.  Spear,  for  appellant. 
J.  C.  Cook,  contra. 

Dean,  J. 

Plaintiff  sold  a  farm  tractor  to  defendant  for  $1,350, 
for  which  he  gave  two  promissory  notes,  one  for  $600 
and  one  for  $750.  The  $600  note  was  paid.  On  def end- 
ant 's  refusal  to  pay  the  $750  note,  for  alleged  failure  of 
consideration,  and  a  repair  and  freight  bill  for  $76.73, 
this  action  was  begun  and  tried  to  a  jury.  Defendant 
recovered  judgment  for  $400  on  his  answer  and  cross- 
-  petition.  Plaintiff  appealed,  and  the  case  being  submitted 
to  the  supreme  court  commission  the  judgment  was  af- 
firmed. On  plaintiff's  application  we  granted  a  rehear- 
ing and  the  case  was  reargued  to  the  court. 

For  reversal  plaintiff  relies  in  part  on  the-  suppression 
of  plaintiff  Gray's  deposition  on  the  ground,  as  appears 
from  the  court's  findings,  that  notice  was  served  and  the 
deposition  taken  while  the  term  of  court  was  in  session, 
in  which  the  case  was  pending  and  subsequently  tried, 
and  while  defendant's  attorney  was  engaged  in  trial 
work  in  the  same  court.  Service  of  notice  to  take  the 
deposition  was  accepted  by  defendant's  counsel  without 
objection. 

It  does  not  appear  that  there  is  a  standing  court  rule 
forbidding  the  taking  of  depositions  during  term  time 
of  the  court.  The  suppression  of  the  deposition  is  not 
based  on  that  ground,  as  it  doubtless  would  have  been 
had  there  been  such  a  rule.  Defendant  does  not  con- 
trovert plaintiff's  statement  in  his  brief  that  there  is 
no  such  rule  in  that  court.  In  the  motion  to  suppress 
it  appears  that  defendant's  counsel  was  county  attorney 
and  that  the  preparation  for  and  the  trial  of  a  criminal 
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case  then  pending  at  that  term  engaged  his  official  atten- 
tion, and  that  his  attendance  at  the  taking  of  the  deposi- 
tion was  thereby  prevented. 

A  public  prosecutor  cannot,  of  course,  neglect  a  pub- 
lic duty  to  attend  to  the  case  of  a  private  litigant.  No 
more  should  the  right  of  a  private  litigant  to  have  his 
deposition  taken  and  submitted,  in  short  his  right  to  be 
heard  in  his  own  behalf,  be  denied  merely  because  coun- 
sel for  the  opposite  party  is  engaged  in  the  prosecution 
of  public  business.  It  does  not  appear  that  defendant 
was  unable  to  procure  other  competent  counsel  to  attend 
at  the  taking  of  the  deposition. 

While  we  do  not  commend  the  practice  of  taking 
depositions  in  term  time  if  it  can  reasonably  be  avoided, 
we  cannot,  in  the  absence  of  a  statute  or  standing  court 
rule  forbidding  the  practice,  deny  the  right  of  a  party 
to  do  so.  Donovan  v.  Ilibbler,  3  Neb*  (Unof.)  652.  At 
times  it  might  be  that  imperative  necessity  would  so 
demand.  We  do  not  pass  on  any  question  in  respect 
of  the  merits  of  the  deposition  other  than  to  say  that 
it  seems  to  be  material,  and  that,  subject  to  the  rules  of 
practice  for  the  submission  of  evidence,  it  should  have 
been  submitted  to  the  jury. 

Ordinarily  when,  under  the  rule  announced  in  the 
Donovan  case,  a  deposition  is  suppressed  that  contains 
material  evidence,  the  case  should  be  continued,  and  in 
some  instances  on  such  terms  as  to  the  court  may  seem 
just.  We  think  the  court  erred  in  suppressing  the  dep- 
osition. 

There  is  some  controversy  over  an  instruction  on  the 
question  of  warranty,  which  reads:  '*The  jury  is  in- 
structed that  there  is  an  implied  warranty  in  the  sale 
of  any  article  of  machinery  that  the  same  is  reasonably 
fit  for  the  purpose  for  which  it  is  sold."  Plaintiff  ar- 
gues that,  an  express  warranty  having  been  pleaded  by 
defendant,  the  instruction-  is  erroneous,  and  cites  these 
authorities  in  support  of  his  position.  Smith  v.  iivans, 
13  Neb.  314;  Detroit  Trust  Co.  v.  Engel,  192  Mich.  62, 
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While  error  might  be  predicated  on  th^  instruction  if 
given,  the  record  does  not  indicate  that  it  was  given, 
and  we  do  not  therefore  decide  the  question. 

Our  former  decision  is  vacated.  The  judgment  of  the 
district  court  is  reversed  and  the  cause  remanded  for 
further  proceedings. 

BSVEBSED. 


In  Re  Estate  of  Eva  Wieland. 
Barbaba  Wieland,  appellant,  v.  Estate  of  Eva 

WiELAND,  APPELLEE. 

Filed  Apbil  17,  1920.     No.  20840. 

1.  Work  and  Labor:  Sebyices  of  Child.  When  a  child  renders  ser- 
Tices  for  a  parent  after  attaining  majority,  and  while  the  family 
relation  continues,  the  presumption  is  that  such  services  were 
rendered  gratuitously. 

2.  :  .  To  overcome  the  presumption  that  services  render- 
ed by  a  child  for  a  parent,  after  attaining  majority  and  during  the 
continuance  of  the  family  relation,  were  not  rendered  gratuitously, 
it  must  clearly  and  satisfactorily  appear  that  the  parent  promised 
or  agreed  to  pay  therefor. 

Appeal  from  the  district  court  for  Clay  county :  Ealph 
D.  Bbown.  Judge.    Afflrmed. 

Ambrose  C.  Epperson  and  Tibhets,  Morey,  Fuller  dt 
Tibbets,  for  appellant. 

John  B.  Scott,  J.  E.  Ray,  Charles  H.  Sloan,  t'.  TF» 
Sloan  and  J.  J.  Burke,  contra. 

Dean,  J. 

Plaintiff  sought  to  recover  on  two  claims  filed  against 
her  deceased  mother  *s  estate.  One  claim,  over  which 
there  was  no  controversy,  was  based  on  a  promissory 
note  executed  by  her  mother,  on  which  plaintiff  recov- 
ered $1,621.57.    The  claim  in  dispute  was  for  personal 
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services  alleged  to  have  been  performed  for  her  mother 
during  a  period  of  years  immediately  preceding  her 
death.  The  trial  was  to  the  court.  At  the  close  of 
plaintiff's  testimony,  on  motion  o^  the  administrator, 
the  claim  for  services  was  disallowed  on  the  ground  that 
it  was  not  supported  by  the  evidence.  Plaintiff  appealed. 

Aside  from  a  few  interruptions,  plaintiff,  who  never 
married,  was  a  member  of  her  mother's  family  from 
childhood,  and  for  many  years  after  her  majority,  and 
as  such  she  shared  with  her  parent  the  privileges  and 
the  burdens  that  are  incident  to  family  life.  To  meet 
her  personal  expenses  she  had  access  to  the  common 
family  fund,  of  which  no  account  was  kept.  The  note 
in  question  was  renewed  on  two  or  more  occasions,  the 
last  renewal  being  shortly  before  her  mother's  death. 
The  interest  as  it  matured  was  paid  to  plaintiff  by  her 
mother  from  time  to  time.  Aside  from  the  note  and  in- 
terest, it  does  not  appear  that  her  mother  was  at  all  in- 
debted to  her  daughter;  neither  can  it  be  implied  from 
the  evidence  that  there  was  a  promise  or  agreement  on 
the  part  of  her  mother  that  contemplated  payment  for 
services.  If  she  ever  entertained  an  intention  to  pay, 
or  made  a  promise  from  which  such  intention  could  be 
inferred,  it  does  not  appear  in  the  record.  Had  she  in- 
tended that  payment  should  be  made  out  of  her  estate, 
it  seems  that  she  would  have  made  this  important  fact 
known  in  some  way  to  some  of  her  friends  or  acquaint- 
ances.   But  nothing  of  the  sort  appears. 

Plaintiff  cites  Bell  v.  Rice,  50  Neb.  547 ;  but  we  do  not 
think  the  citation  is  in  point.  In  that  case  a  claim  was 
allowed  against  a  decedent's  estate  for  services  rendered 
and  expenses  incurred  by  a  stei)daughter  in  the  care  of 
a  demented  stepfather.  Briefly  the  facts  are  these: 
Bice  was  a  resident  of  Illinois ,  who  became  an  imbecile 
about  two  years  before  he  died.  Certain  persons  in  that 
state  having  his  property  and  business  in  charge,  a  con- 
servator never  having  been  appointed,  placed  him  in 
charge  of  the  stepdaughter,  who  was  married,  and  who 
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was  a  resident  of  this  state.  Pursuant  to  and  solely 
upon  their  request  he  was  brought  to  Nebraska  by  her 
and  installed  in  her  home,  where  he  remained  until  his 
death,  about  three  months  thereafter.  Until  he  died  she 
furnished  him  with  board,  lodging,  medicine,  and  medi- 
cal attendance,  and  the  care  that  a  demented  person  re- 
quires. It  plainly  appears  that  the  stepdaughter  was  in 
no  sense  a  member  of  Rice's  family,  she  having  long 
since  married  and  left  the  parental  roof,  nor  was  Rice 
a  visitor  at  her  home  by  her  invitation.  In  that  case 
the  claimant  prevailed  on  the  ground  that  the  services 
were  rendered  and  the  necessaries  furnished  under  such 
circumstances  as  to  overcome  the  presumption  that  they 
were  gratuitously  furnished,  a  presumption  that  ordi- 
narily prevails  where  the  relationship  of  the  parti^  is 
clearly  that  of  parent  and  child. 

We  do  not  think  the  facts  before  us  come  within  the 
meaning  of  the  Bell  case.  To  overcome  the  presumption 
that  services  rendered  by  a  child  for  a  parent,  during 
the  continuance  of  the  family  relation,  were  not  rendered 
gratuitously,  it  must  clearly  and  satisfactorily  appear 
that  the  parent  promised  or  agreed  to  pay  therefor.  The 
judgment  is  right,  and  must  be 

Affirmed. 
Letton,  J.,  not  sitting. 


G.  H.  Watkins,  appellee,   v.   Michael.  H.   Hagerty  et 

AL.,   appellants. 
Wiled  April  17,  192a.     No.  20926. 

1.  Principal  and  Agent:  Poweb  op  Attorney:  CJonstructiow.  A  power 
of  attorney  wiU  be  construed  with  respect  to  the  natural  Ixaport 
6f  the  language  used,  keeping  in  view  the  purpose  and  intent  of 
the  grantor. 

2.  :  :  Revocation.  Where  a  power  of  attorney  was  ex- 
ecuted by  husband  and  wife  with  reference  to  real  estate  owned 
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by  the  husband,  in  which  the  wife  had  no  interest  save  and  except 
by  virtue  of  the  marital  relation,  her  death  will  not  revoke  the 
power  of  attorney. 

3.  :  :  iNcoMfETENCT  OF  GRANTOR.  Parties  dealing  in  good 

faith  with  an  agent  acting  under  a  power  of  attorney  which  is  ap- 
parently regular  and  in  full  force  will  not  be  defeated  in  their 
rights  by  a  subsequent  adjudication  that  the  grantor  of  the  power 
is  mentally  incompetent. 

Appeal  from  the  district  court  for  Morrill  county: 
Ralph  W.  Hobart,  Judge.    Affirmed. 

Halligan,  Beatty  &  Ilalligan,  for  appellants. 

Hainer,  Craft  £  Lane,  C.  D.  Ritchie  and  F.  E,  WH- 
liavis,  contra. 

Aldbich,  J. 

This  action  in  equity  was  conmi^^nced  in  the  district 
court  for  Morrill  county,  Nebraska,  by  G.  H.  Watkins, 
to  foreclose  a  certaip  mortgage  executed  by  John  D. 
Hagerty,  as  attorney  in  fact  for  John  Hagerty,  for  the 
sum  of  $8,000,  dated  April  28,  1916.  John  Hagerty, 
Charles  J.  Bills,  Andrew  D.  Seybolt,  L.  A.  Engelhaupt 
and  Michael  H.  Hagerty  were  defendants.  While  this  case 
was  pending  John  Hagerty  died,  the  case  was  revived 
in  the  name  of  the  administrator,  Michael  H.  Hagerty, 
and  in  the  name  of  the  heirs  of  the  estate.  The  defend- 
ants Charles  J.  Bills  and  Andrew  D.  Seybolt  filed  dis- 
claimers and  the  action  has  been  dismissed  as  to  them. 
Anna  H.  Weir  filed  a  petition  of  intervention  seeking 
the  foreclosure  of  a  mortgage  executed  by  John  D.  Hag- 
erty to  Charles  J.  Bills  on  April  1,  1909,  in  the  princi- 
pal sum  of  $3,000,  which  mortgage  was  later  assigned  to 
the  intervener,  Anna  H.  Weir.  The  defendant  L.  A. 
Engelhaupt  filed  a  cross-petition  to  foreclose  a  mortgage 
also  executed  by  John  D.  Hagerty,  as  attorney  in  fact  of 
John  Hagerty,  to  Andrew  D.  Seybolt  in  the  principal 
sum  of  $3,500.  This  was  executed  September  11,  1912, 
and  afterwards  duly  assigned  to  the  cross-petitioner,  L. 
A.  Engelhaupt.    The  answer  to  plaintiff's  petition,  also 
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to  petition  of  intervener,  and  the  answer  to  pleadings 
filed  by  cross-petitioner,  set  up  as  defense  that  John  D, 
Hagerty,  attorney  in  fact  for  John  Hagerty,  did  not 
have  authority  to  execute  the  mortgages  being  fore- 
closed by  plaintiff  and  cross-petitioner,  for  the  reason 
that  power  of  attorney  executed  by  John  Hagerty  to 
John  D.  Hagerty  was  exhausted  and  functus  officio  from 
and  after  April  2,  1909,  at  which  time  John  D.  Hagerty 
had  procured  a  loan  under  the  power  of  attorney  from 
one  Charles  J.  Bills ;  that  this  power  of  attorney  did  not 
authorize  John  D.  Hagerty  to  execute  more  than  one 
mortgage  upon  the  land  therein  described;  set  up  the 
further  defense  that  this  power  of  attorney  was  a  joint 
power  executed  by  John  Hagerty  and  Ann  Hagerty,  his 
wife;  that  the  death  of  Ann  Hagerty  on  July  18,  1910, 
revoked  the  power  of  attorney.  Further  defense  is  made 
that  John  Hagerty  had  become  non  compos  mentis  in 
May,  1910;  and  being  in  this  condition  the  power  of  at- 
torney was  revoked  by  operation  of  law. 

Power  of  attorney  executed  by  John  Hagerty  and  his 
wife,  Ann  Hagerty,  is  as  follows:  *^ Power  of  Attorney. 
Know  all  men  by  these  presents,  that  we,  the  under- 
signed, John  Hagerty  and  Ann  Hagerty,  husband  and 
wife,  both  of  the  city  of  Denver,  state  of  Colorado,  have 
this  day  made,  constituted  and  appointed  by  these  pres- 
ents to  make,  constitute  and  appoint  John  D.  Hagerty, 
also  of  the  city  of  Denver,  state  of  Colorado,  our  true 
and  lawful  attorney  for  us  and  in  our  names,  place  and 
stead  to  borrow  whatever  sum  of  money  he  may  deem 
proper  from  any  person  willing  to  advance  the  same, 
and  for  him,  our  said  attorney,  to  give  as  security  for 
the  payment  thereof  our  ranch  known  as  the  north  half 
of  the  southeast  quarter  and  lots  numbered  six  (6)  and 
eight  (8)  of  section  one  (1)  in  township  nineteen  (19) 
north  of  range  fifty  (50)  west;  and  the  south  half  of  the 
northeast  quarter  and  the  south  half  of  the  northwest 
quarter  of  section  one  (1),  township  nineteen  (19)  north 
of  range  fifty  (50)   west,  and  the  government  lots  num- 
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bered  one  (1),  two  (2),  three  (o)  and  four  (4),  of  sec- 
tion one  (1),  township  nineteen  (19)  north  of  range 
fifty  (50)  west,  and  the  northeast  quarter  of  section 
twenty-two  (22),  in  township  twenty  (20)  north  of 
range  forty-nine  (49)  west,  all  said  premises  being  situ- 
ated in  the  state  of  Nebraska;  hereby  authorizing  said 
attorney  in  fact  to  sign  our  names  to  whatever  papers 
that  may  be  necessary;  to  sign,  execute  and  deliver  any 
mortgage  and  note  or  notes  that  may  be  required  and 
to  deliver  the  same  to  the  party  advancing  the  money 
therefor  and  to  collect  and  receive  the  money;  herewith 
giving  and  granting  unto  the  said  John  D.  Hagerty,  our 
attorney  in  fact,  full  power  to  do  and  perform  all  and 
every  act  and  thing  whatsoever  requisite  and  necessary 
to  be  done  in  and  about  the  premises,  as  fully  to  all  in- 
tents and  purposes  as  we  might  or  could  do  if  personally 
present,  hereby  ratifying  and  confirming  all  that  said 
attorney  shall  lawfully  do  or  cause  to  be  done  by  virtue 
hereof. 

*'In  witness  thereof  we  have  hereunto  set  our  hands 
and  seals  this  the  15th  day  of  March,  A.  D.  1909. 

''John  Hagerty.  Ann  her  x mark  Hagerty.*' 

The  district  court  decreed  foreclosure  of  the  mort- 
gages, and  the  case  is  brought  to  this  court  on  appeal. 

The  issues  presented  by  the  briefs  may  be  summarized 
in  these  propositions :  First,  did  the  power  of  attorney 
itself  by  its  express  terms  authorize  John  D.  Hagerty 
as  attorney  in  fact  to  execute  but  one  loant  second, 
the  power  of  attorney  having  been  executed  by  John 
Hagerty  and  wife,  Ann  Hagerty,  did  the  death  of  the 
wife  soon  after  the  execution  of  the  first  mortgage  re- 
voke the  power  of  attorney!  third,  did  the  fact  that 
John  Hagerty  was  non  compos  mentis  from  and  after 
May  1,  1910,  revoke  said  power  of  attorney! 

Section  6195,  Rev.  St.  1913,  provides:  ''In  the  con- 
struction of  every  instrument  creating  or  conveying,  or 
authorizing  or  requiring  the  creation  or  conveyance  of 
any  real  estate,  or  interest  therein,  it  shall  be  the  duty 
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of  the  courts  of  justice  to  carry  into  effect  the  true  in- 
terest of  the  parties,  so  far  as  such  intent  can  he  col- 
lected from  the  whole  instrument,  and  so  far  as  such  in- 
tent is  consistent  with  the  rules  of  law/' 

One  of  the  purposes  the  principal  had  in  granting  this 
power  of  attorney  to  his  son  was  to  borrow  money  to 
improve  and  carry  on  the  ranch  herein  described.  He 
was  authorized  to  do  everything  necessary  to  be  done 
in  and  about  the  above-mentioned  premises,  as  fully  to 
all  intents  and  purposes  as  he  himself  might  or  could 
do  when  in  health. 

The  principal  also  authorized  his  agent  to  sign  and 
execute  any  mortgage  necessary  to  secure  payment  of 
any  note  or  notes  that  may  be  required  by  the  party  ad- 
vancing money  therefor.  Then  it  is  plain  that  the  prin- 
cipals intended  to  secure  by  mortgage  or  mortgages 
whatever  monev  was  borrowed  on  a  note  or  notes.  It 
is  proper  to  say  that,  since  a  mortgage  is  simply  col- 
lateral security  to  a  note,  when  the  principal  authorized 
the  agent  to  sign  and  execute  a  note  or  notes  that  may 
be  required  by  the  party  advancing  the  money,  he  also 
intended  him,  if  necessary,  to  execute  a  mortgage  or 
mortgages  as  security  for  each  note  signed  and  deliv- 
ered. 

In  an  instrument  of  the  character  of  tHe  one  in  ques- 
tion it  is  incumbent  upon  us  to  constantly  keep  in  view 
the  nature  and  purpose  of  the  instrument  to  be  con- 
strued, and  also  the  grantor's  intention.  The  grantors 
intended  to  extend  authority  to  execute  as  many  notes 
as  were  necessary  to  get  sufficient  money,  and  that 
power  carries  with  it  the  authority  to  execute  as  many 
mortgages  as  were  necessary  to  secure  any  note  or  notes 
executed  and  delivered.  There  was  granted  also  to  this 
agent  by  the  principal  plenary  power  to  effect  this  dis- 
position; then,  the  power  given  to  an  agent  conveys  as 
much  interest  as  may  be  necessary  to  secure  the  money, 
and  to  give  a  note  or  notes  and  further  a  mortgage  or 
mortgages  which  secure  the  note  or  notes.    This  carries 
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out  the  expressed  intent  of  the  principal  as  manifest  in 
the  power  of  attorney.  There  is  in  this  power  of  attor- 
ney absolute  authority  granted  to  dispose  of  this  prop- 
erty by  mortgage  or  mortgages.  The  principal  intended 
the  agent  should  borrow  as  much  money  from  whomsoever 
he  could  get  it  as  he  needed  to  carry  on  the  ranch,  and 
also  to  secure  payment  of  the  note  or  notes  by  giving  as 
security  therefor  a  mortgage  on  the  ranch.  This  the 
agent  did,  and  he  executed  the  intent  for  which  the 
authority  was  granted  him.  31  Cyc.  1058.  The  inten- 
tion of  the  principal  is  to  be  gathered  from  the  whole 
instrument.  It  may  be  deemed  by  some  that  the  author- 
ity granted  was  ambiguous.  If  so,  following  the  rule 
laid  down  by  the  court  in  Osborne  d  Co,  v.  Mingland, 
122  la.  329,  we  say  that,  where  a  written  appointment  as 
agent  admits  of  two  constructions  relative  to  the  authori- 
ty conferred,  it  should  be  construed  most  favorably  to 
a  third  person  dealing  with  the  agent.  As  a  matter  of 
law  we  hold  that,  in  a  power  of  attorney  issue  between 
a  third  person  and  the  principal  as  to  the  agent's  au- 
thority as  evidenced  by  a  written  instrument,  the  prin- 
cipal is  bound  by  the  apparent  interpretation  which  he 
himself  has  put  upon  the  appointment.  It  is  a  matter 
of  record  that  he  conveyed  to  the  agent  every  authority 
to  do  the  things  which  he  himself  would  approve  of, 
were  he  present. 

In  construing  the  instrument  in  question  we  should 
keep  within  view  the  intention  of  the  grantor.  The 
mortgages  foreclosed  herein  are  valid  and  subsisting 
liens.  Under  the  power  given,  tjie  agent  was  not  limited 
to  one  mortgage. 

Another  issue  presented  for  consideration  is:  Would 
the  death  of  Ann  Hagerty,  wife  of  John  Hagerty,  re- 
voke the  power  of  attorney?  We  hold  that  the  death  of 
the  wife  would  not  revoke  the  power  of  attorney  because 
Ann  Hagerty  had  no  title  or  interest  in  and  to  the  prop- 
erty save  and  except  the  interest  that  a  wife  has  in  her 
husband's  property.    It  is  stipulated  that  none  of  the 
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property  mortgaged  was  used  as  a  homestead.  Then, 
the  only  interest  possessed  by  Ann  Hagerty  was  con- 
tingentj  remote  and  depended  upon  the  happening  of  a 
certain  event  in  the  future  before  her  interest  from  the 
nature  of  things  would  attach.  And  as  she  died  before 
her  husband,  her  contingent  interest  passed  with  her. 
The  power  of  attorney,  so  far  as  its  continuation  was 
concerned,  could  have  no  possible  relation,  and  it  would 
continue  in  the  same  way  as  it  would  have  continued  if 
her  husband  had  died  and  she  had  owned  the  real  estate. 
The  death  of  her  husband  does  not  revoke  the  power  of 
attorney  given  with  reference  to  her  separate  estate. 
Skirvin  v.  O'Brien,  43  Tex.  Civ.  App.  1.  The  wife's 
separate  estate  is  not  here  for  consideration,  hence  her 
death  prior  to  that  of  her  husband  does  not  revoke  the 
power  of  attorney  granted  by  husband  and  wife.  The 
rule  applies  with  equal  force  to  the  husband  as  well  as 
the  wife. 

The  next  question  is :  Was  John  Hagerty  non  compos 
mentis  at  the  time  these  mortgages  were  executed,  and 
did  the  mortgagees  know  of  this  mental  condition  T  This 
issue  presents  a  question  of  more  or  less  speculation 
and  theory  that  is  not  easy  to  satisfactorily  answer.  We 
are  convinced  that  in  determining  the  last  issue  in  this 
case  the  son,  John  D.  Hagerty,  acted  in  good  faith  and 
within  the  scope  of  his  authority  in  administering  the 
power  of  attorney  granted  him  by  his  parents  in  their 
lifetime.  At  any  rate  these  brothers  and  sisters  had 
arrived  at  the  period  of  manhood  and  womanhood,  were 
in  full  possession  of  their  faculties,  they  knew  what  their 
brother,  acting  under  the  power  of  attorney,  was  doing, 
and  we  are  satisfied  that  if  he  was  borrowing  money  and 
using  it  for  his  benefit  and  against  their  interest  they 
would  have  invoked  the  aid  of  the  courts  in  revoking 
the  authority  and  preventing  the  possibility  of  his 
squandering  the  estate.  They  made  no  complaint,  took 
no  steps  for  their  own  protection,  and  allowed  innocent 


Vol.  104]  JANUARY  TEEM,  1920.  421 


Union  P.  R.  Co.  y.  Wooster. 


parties  to  loan  their  brother  money  in  good  faith,  and 
they  cannot  be  heard  at  this  time  to  obtain  the  benefit 
of  what  might  be  termed  a  fraud  when  they  could  have 
prevented  it.  The  mortgagees  not  knowing  of  the  men- 
tal condition  of  John  Hagerty,  and  the  power  of  attor- 
ney held  by  John  D.  Hagerty  being  regular  on  its  face 
and  duly  recorded  and  recognized  in  all  its  force  by  all 
the  heirs,  they  are  estopped  from  denying  at  this  time 
its  validity. 

We  might  discuss  the  question  of  the  menfal  incom- 
petency of  John  Hagerty,  and  would  do  so  if  the  record 
disclosed  that  the  mortgagees  acted  with  full  knowledge 
of  his  mental  condition.  We  are  convinced  that  they 
acted  in  good  faith. 

Judgment  is 

Affirmed. 
Lettok  and  Eose,  JJ.,  not  sitting. 


Union  Pacific  KaHiBoad  Company,  appellee,  v.  Charles 

Wooster  et  al.,  appellants. 

FiUED  Apbil  17,  1920.     No.  20967. 

1.  Adverse  Possession:  Railboad  Right  of  Wat.  '  The  Norris  act  will 
not  be  given  retrospective  operation  to  aid  an  abutting  landowner 
in  acquiring  title  to  part  of  a  railroad  right  of  way  by  adverse 
possession. 

2.  Bailroads:  Right  of  Wat:  Abandonment.  To  constitute  an  abandon- 
ment by  a  railroad  company  of  a  part  of  its  right  of  way,  there 
must  be  a  clear  intention  to  abandon.  ESvidence  examined;  held, 
there  was  no  intention  to  abandon  that  portion  of  the  right  of 
way  in  suit 

a.  :   :   .   Whenever  a  railroad  company  operates 

trains  daily  over  its  right  of  way,  it  is  a  constant  assertion  of  its 
intention  to  use  and  occupy  the  full  width  of  same  for  railroad 
purposes. 

4.   :  :  .  Mere  nonuser  by  a  railroad  company  of 

a  part  of  its  right  of  way  does  not  constitute  an  abandonment  of 
such  unused  portion. 
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Appeal  from  the  district  court  for  Merrick  county: 
George  H.  Thomas,  Judge.    Aifirmed. 

W.  n.  Thompson  and  Lloyd  G.  Thompson,  for  appel- 
lants. 

N.  H.  Loomis,  Edson  Rich  and  John  G.  Martin^  contra. 

Al-DRICH,  J. 

The  Union  Pacific  Railroad  Company  commenced  this 
action  in  the  district  court  for  Merrick  county  to  re- 
cover certain  parts  of  its  railroad  right  of  way.  The 
land  in  controversy  constitutes  portions  of.  the  outer 
margin  of  the  right  of  way  on  the  north  and  south  sides 
of  the  track  where  the  right  of  way  crosses  defendants' 
quarter  section  of  land.  The  court  below  rendered  judg- 
ment in  favor  of  plaintiff  and  defendants  appeal. 

Defendants  claim  title  by  virtue  of  adverse  possession 
and  abandonment  as  provided  in  the  Norris  act  of  June 
24, 1912,  37  U.  S.  St.  at  Large,  ch.  181,  p.  138. 

The  land  in  question  is  part  of  a  4(X)-foot  right  of  way 
granted  to  a  predecessor  of  plaintiff  company  by  con- 
gressional act  of  1862,  which  grant  included  each  alter- 
nate numbered  section  along  the  line  of  railroad,  being 
the  odd-numbered  sections.  The  Union  Pacific  Railroad 
company  acquired  its  title  to  the  right  of  way  by  pur- 
chase at  foreclosure  sale  in  the  year  1898,  when  certain 
mortgages  and  a  lien  held  by  the  United  States  govern- 
ment were  foreclosed. 

Defendants  contend  that  section  2  of  the  Norris  act, 
**That  any  part  of  the  right  of  way  heretofore  men- 
tioned which  has  been,  under  the  law  applicable  to  that 
subject,  abandoned  as  a  right  of  way  is  hereby  granted 
to  the  owner  of  the  land  abutting  thereon,''  effects 
title  in  their  favor.  Then  it  would  indicate  this  act 
might  affect  antecedent  rights,  and,  if  it  does,  then  it 
contravenes  the  federal  Constitution.  A  statute  will 
not  be  permitted  to  invade  vested  rights,  nor  to  take 
property  without  due  process  of  law.    This  act  of  June 
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24,  1912,  cannot  be  heard  to  affect  the  question  of  ad- 
verse possession  before  the  year  1912.  That  question  is 
not  in  this  case.  This  law  was  before  the  United  States 
supreme  court  in  the  case  of  Union  P.  R.  Co.  v.  Laramie 
Stock  Yards  Co.,  34  Sup.  Ct.  Rep.  101  (231  U.  S.  190) 
and  there  it  was  expressly  said:  **A  retrospective 
operation  will  not  be  given  to  the  provision  of  the  act 
of  June  24,  1912,"  etc.  This  rule  is  just  and  meets  the 
issue  herein  with  respect  to  adverse  possession  accu- 
rately. 

Then  it  is  plain  that,  if  the  question  of  adverse  posses- 
sion has  already  been  foreclosed  in  the  Laramie  Stock 
Yards  case,  supra,  the  remaining  question  is:  Have 'the 
defendants  acquired  the  property  through  abandonment 
and  nonuser? 

It  must  be  conceded  that  prior  to  the  Norris  act  the 
plaintiff  company  had  acquired  a  certain  public  ease- 
ment in  its  right  of  way  which  could  not  be  disturbed 
so  long  as  the  act  of  1862  was  in  operation,  and  also  it 
is  true  that  a  purchaser  at  a  valid  foreclosure  sale  ac- 
quires all  the  title,  rights  and  interest  of  the  mortgagor 
in  and  to  the  mortgaged  property  as  the  same  existed 
at  the  date  of  the  sale.  27  Cyc.  1723.  It  is  true  that 
plaintiff  company  acquired  whatever  easement  had  been 
granted  by  the  government  to  its  predecessors,  and  that 
was  the  right  of  way  consisting  of  a  strip  of  land  400 
feet  wide  from  the  city  of  Council  Bluffs  to  the  Pacific 
ocean.  Then  there  would  be  no  abandonment  of  this 
right  of  way  or  any  portion  of  it  since  the  acquisition 

.  of  title  at  the  foreclosure  proceedings  in  1898.     Since. 

•  as  we  have  pointed  out,  the  United  States  supreme  court 
has  interpreted  the  Norris  act  as  not  being  in  any  sense 
retroactive  with  respect  to  affecting  antecedent  rights, 
then  it  follows  fundamentally  that  the  plaintiff  could 
not  have  done  anything  to  be  of  any  benefit  to  defend- 
ants in  the  acquisition  of  title.  To  give  this  portion  of 
the  act  the  effect  claimed  by  the  defendants  would  give 
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it  a  retroactive  operation, ,  which  cannot  be  done  to  di- 
vest the  railroad  company  of  antecedent  rights. 

What  are  the  facts  with  reference  to  abandonment  T 
Is  there  any  evidence  of  actual  discontinuance  of  the 
use  of  this  right  of  way  for  railroad  purposes!  Is  there 
any  evidence  of  actual  intention  not  to  use  the  land  in 
controversy  for  railroad  purposes!  Is  it  not  true  that 
plaintiff  since  1898  has  never  deeded  away  a  foot  of  its 
right  of  way  to  defendant  or  any  one  else  except  to 
validate  certain  deeds  made  by  its  predecessors!  Is  it 
not  true  that  plaintiff  since  1898  has  returned  to  the 
state  board  of  equalization  an  assessment  roll  for  taxes ! 
It  is  a  fact  that  taxes  have  been  paid  as  levied  by  the 
proper  authority  on  this  land  since  its  acquirement  un- 
der foreclosure  proceedings  or  the  passage  of  the  Norris 
act. 

It  is  also  true  as  a  matter  of  law  that  a  railroad  com- 
pany's failure  to  immediately  use  its  right  of  way  to 
its  fullest  extent  is  not  a  waiver  of  its  right  or  an  aban- 
donment of  its  right  of  way.  Conabeer  v.  Netv  York  C. 
d  H.  R.  R.  Co.,  156  N.  Y.  474. 

There  is  no  evidence  of  any  intention  of  abandonment. 
The  plaintiff  company  for  many  years  has  used  the 
land  in  question  and  occupied  it  as  a  matter  of  law  for 
transportation  purposes  and  kept  it  in  good  repair.  It 
has  equipped  and  maintained  at  least  one  or  more 
tracks  over  this  right  of  way  for  transportation  pur- 
poses since  the  day  of  acquiring  the  right  of  way  by 
foreclosure  proceedings. 

The  issue  of  abandonment,  to  make  it  effective,  must 
always  be  accompanied  by  an  intention  to  do  something* 
which  constitutes  an  overt  act  which  carries  out  this 
express  intention.  Is  there  any  evidence  of  an  intention 
anywhere  in  this  record  that  proves  or  tends  to  prove 
any  purpose  of  abandonment!  If  there  is,  we  are  un- 
able to  discover  it.  It  is  no  argument  for  the  doctrine 
of  abandonment  to  say  that  for  the  moment  some  por- 
tion of  the  right  of  way  is  not  used,  that  this  conduct 
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abandons  the  right  of  way.  The  answer  to  that  theory 
or  contention  is  that  a  vast  railway  system  like  the 
plaiiitiflf 's,  that  has  its  tracks  extending  over  many 
states  through  a  fertile  agricultural  empire,  naturally 
would  need  many  tracks  within  the  next  decade.  Cities 
in  this  section  and  the  entire  country  herein  are  grow- 
ing by  leaps  and  bounds,  and  the  United  States  govern- 
ment, we  think,  acted  wiser  than  it  knew  when  it  pro- 
vided for  a  400-foot  right  of  way.  Vast  cities  are  de- 
veloping in  a  territory  immediately  tributary  to  these 
wide  plains,  and  of  necessity  they  will  depend  in  the  not 
distant  future  upon  a  great  railway  system  such  as  is 
being  operated  here  for  food  supply  and  other  trans- 
portation incidental  to  large  centers  of  population.  This 
theory  is  supported  in  Townsend  v.  Michigan  C  E.  Co., 
101  Fed.  757. 

In  this  connection  of  abandonment  of  an  easement  it 
may  be  well  to  recognize  the  rule  that  a  nonuser  of  an 
easement,  temporarily,  for  a  purpose  not  strictly  author- 
ized, does  not  constitute  an  abandonment.  Gurney  v. 
Minneapolis  Union  Elevator  Co.,  63  Minn.  70. 

It  is  true  that  a  railroad  company  may  seldom,  if  ever, 
have  occasion  to  use  all  of  its  right  of  way.  This  may  be 
why  courts  have  been  lenient  and  it  has  been  their 
policy  to  consider%a  railroad  right  of  way  in  full  opera- 
tion wherever  it  has  a  track  over  any  portion  of  its  right 
of  way.  This  rule  was  laid  down  in  Paxton  v.  Yazoo  <B 
M.  V.  R.  Co,,  76  Miss.  536.  Then  it  must  follow  that  a 
railroad  company  does  not  in  any  sense  lose  its  title  to 
its  right  of  way  by  mere  nonuser,  and  the  running  of 
trains  is  a  constant  assertion  which  accompanies  the  right 
of  way  to  its  full  extent  as  granted.  Many  more  cases 
could  be  marshaled  to  show  the  situation  as  we  have 
it,  that  the  Norris  act  has  no  application. 

It  does  not  appear  in  the  record  anywhere  that  there 
is  anything  that  points  to  a  nonuser  by  the  company 
where  it  shows  a  clear  intention  of  abandonment.  It 
is  a  rule  of  law  that  mere  nonuser  for  even  a  period  of 
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21  years  by  a  railroad  company  of  its  entire  width  of 
right  of  way  does  not  cause  such  unused  part  to  revert 
to  the  public.  Pennsylvama  R.  Co.  v.  Borough  of  Free- 
port,  138  Pa.  St.  91. 

Defendants  in  support  of  their  claim  for  abandon- 
ment cite  State  v.  Chicago,  St.  P.,  M.  &  0.  R.  Co.,  140 
Minn.  440.  This  case  is  hardly  in  point,  or  rather  does 
not  convey  much  influence,  because  it  has  reference  to 
a  railroad  company  that  had  acquired  by  purchase  some 
land  which  it  never  made  use  of  for  railroad  purposes, 
but  leased  it  for  lumber  and  coal-yards,  and  never  oc- 
cupied it  for  railroad  purposes  at  all,  failed  to  pay 
taxes,  or  exercise  other  dominion  over  it. 

It  may  be  the  weight  of  authority  that  it  was  the 
policy  of  the  courts  and  of  the  public  in  general  to  lull 
plaintiff  into  the  belief  of  the  security  of  its  possession. 
Whether  or  not  this  was  the  intention  we  cannot  say, 
but  it  was  the  result  of  what  they  did.  McLucas  v.  St. 
Joseph  <&  G.  I.  R.  Co.,  67  Neb.  603 ;  State  v.  Grimes,  96 
Neb.  719.  Notably  so  is  this  statement  true  with  respect 
to  Nebraska  courts. 

The  utmost  defendants  could  claim  is  permissive  user. 
There  is  nothing  in  the  evidence  that  shows  by  a  pre- 
ponderance thereof  an  abandonment  or  nonuser  that 
establishes  any  intention  of  abandonment. 

The  finding  of  the  court  below  is 

Affirmed. 

MoRRissEY,  C.  J.,  and  Lbtton  and  Rose,  JJ.,  not  sit- 
ting. 
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Chaitncby  E.  Beadle,  appellee,  v.  Samuel  S.  Sanders 

et  al.,  appellants. 

Filed  Apbil  17,  1920.    No.  21419. 

1.  Taxation:  Valuation.  Section  1,  art  IX  of  the  Constitution,  gives 
the  legislature  power  to  fix  the  basis  of  valuation  of  property  for 
purposes  of  taxation. 

2.  :   Assessment.     It  has  been  the  practice  of  this  state  to 

assess  property  at  a  fraction  of  its  actual  value. 

3.  :  Levy.    Under  chapter  26,  Laws  1919,  county  boards  have 

no  authority  to  levy  a  tax  in  excess  of  15  mills  of  the  dollar  assess- 
ed valuation. 

4.  "  Statutes  in  pari  materia  must  be  construed  together."  State  v, 
CJarke,  98  Neb.  566. 

6.  Taxation:  Distbibtttion  of  Levt.  County  commissioners  havQ  ex- 
clusive jurisdiction  to  distribute  levy  made  to  the  various  county 
funds. 

6.  :  .  County  boards  will  not  be  required  to  make  inade- 
quate provision  for  necessary  county  agencies  in  order  to  create 
a  special  bridge  fund  to  meet  obligations  imposed  by  the  legis- 
lature when  that  body  validated  certain  bridge  contracts  and  made 
them  obligations  of  the  county. 

Appeal  from  the  district  court  for  Saunders  county: 
Edward  B.  Good,  Judge.  Aifirmed  in  part,  and  reversed 
in  part. 

Strode  &  Beghtol  and  J.  H.  Barry,  for  appellants. 
B.  F.  Good  and  Paul  F.  Good,  contra. 

Aldrich,  J. 

This  is  an  action  in  equity  to  enjoin  the  county 
authorities  of  Saunders  county  from  collecting  a  tax 
authorized  by  chapter  26,  Laws  1919,  which  is  an 
amendment  to  section  2971,  Rev.  St.  1913. 

The  county  commissioners  levied  a  tax  of  15  mills 
for  county  purposes,  and  in  addition  made  another  levy 
of  5  mills  for  a  special  bridge  fund  as  provided  by  chap- 
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ter  26,  Laws  1919,  making  an  aggregate  of  20  mills.  No 
part  of  this  levy  was  authorized  by  vote  of  the  people 
of  the  county.  The  trial  court  granted  an  injunction 
enjoining  the  collection  of  the  5  mills  excess,  held  the 
statute  valid,  and  directed  that  the  excess  of  the  levy 
should  be  deducted  in  proportionate  amounts  from  each 
of  the  specific  funds  provided  for  in  the  levy  of  20  mills. 
Defendants  appealed,  and  plaintiflf  filed  cross-appeal. 

The  appeal  raises  the  question  whether  this  additional 
levy  of  5  mills  is  illegal  and  void  because  it  contravenes 
section  5,  art.  IX  of  the  Constitution.  The  issue  raised 
by  the  cross-appeal  is  whether  the  trial  judge  erred  in 
ordering  a  proportionate  deduction  from  the  levy  for 
county  purposes. 

Appellants  claim  that  section  5,  art.  IX  of  the  Con- 
stitution provides  and  means  that  taxes  can  be  levied 
in  the  amount  of  $1.50  per  $100  valuation ;  that  is,  actual 
valuation,  and  not  one-fifth  of  the  actual  value.  This 
theory  does  not  have  the  support  of  the  statute  and  is 
contrary  to  our  scheme  of  taxatiqn. 

This  state  assesses  property  at  a  fraction  of  its 
actual  value.  The  legislature  directs  the  basis  and  man- 
ner of  ascertaining  the  value  of  property  for  taxation 
purposes.  Western  Union  Telegraph  Co.  v.  City  of 
Omaha,  73  Neb.  527, 

Section  5,  art.  IX  of  the  Constitution  is  as  follows: 
'*  County  authorities  shall  never  assess  taxes  the  aggre- 
gate of  which  shall  exceed  one  and  a  half  dollars  per 
one  hundred  dollars  valuation,  except  for  the  payment 
of  indebtedness  existing  at  the  adoption  of  this  Consti- 
tution, unless  authorized  by  a  vote  of  the  people  of  the 
county.*' 

Section  1,  art.  IX  of  the  Constitution,  provides :  ' '  The 
legislature  shall  provide  such  revenue  as  may  be  need- 
ful, by  levying  a  tax  by  valuation,  so  that  every  person 
and  corporation  shall  pay  a  tax  in  proportion  to  the 
value  of  his,  her  or  its  property  and  franchises,  the  value 
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to  b^  ascertained  in  such  manner  as  tlie  legislature  shall 
direct,'*  etc. 

** Valuation*'  as  used  in  section  5,  art.  IX  of  the  Con- 
stitution means  the  basis  of  valuation  ijxed  by  the  legis- 
lature acting  under  authority  of  section  1,  art.  IX  of 
the  Constitution.  Section  6300,  Rev.  St.  1913,  makes 
the  taxable  value  one-fifth  of  the  actual  or  market  value. 
Chapter  26,  Laws  1919,  makes  no  provision  for  valua- 
tion ;  hence  we  must  look  to  section  6300,  Rev.  St.  1913, 
to  ascertain  the  basis  of  valuation. 

In  subdivision  2,  sec.  1,  ch.  67,  Laws  1919,  approved 
on  the  same  day  as  the  statute  in  question,  the  legis- 
lature in  prescribing  laws  governing  county  boards  pro- 
vided as  follows:  **In  no  case  shall  the  levy  of  taxes 
made  by  the  county  board  for  all  purposes,  including 
the  taxes  levied  herein  provided  for  the  erection  of  a 
courthouse  or  jail,  exceed  in  any  one  year  the  sum  of 
fifteen  mills  of  the  dollar  of  the  assessed  valuation  of 
said  county.**  Section  1,  ch.  109,  Laws  1915,  provides 
as  follows:  '*The  rate  of  tax  for  county  purposes 
shall  not  exceed  one  dollar  and  fifty  cents  on  the  hun- 
dred dollars  valuation,  unless  authorized  by  a  vote  of 
the  people,**  etc.  These  statutes  are  all  in  pari  materia 
with  chapter  26,  Laws  1919,  and  must  be  construed  to- 
gether and  **  treated  as  having  formed  in  the  minds  of 
the  enacting  body  part  of  a  connected  whole,  though 
considered  at  different  dates.**  Rohrer  v.  Hastings 
Brewing  Co.,  83  Neb.  111.  State  v.  Clarke,  98  Neb,  566. 
Construing  these  statutes  together  to  ascertain  the  in- 
tention of  the  legislature,  it  is  apparent  that,  in  enact- 
ing chapter  26,  Laws  1919,  there  was  no  intention  to  give 
county  boards  authority  to  levy  more  than  15  mills  on 
the  dollar  of  the  assessed  valuation.  Such  a  construc- 
tion contended  for  by  appellants  would  be  inconsistent 
with  chapter  67,  s^ipra.  When  the  county  commission- 
ers attempted  to  levy  20  mills  they  exceeded  statutory 
authority,  because  chapter  26,  Laws  1919,  will  not  bear 
such  a  construction. 
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Therefore  it  is  apparent  that  wo  cannot  adopt  appel- 
lants^ theory.  The  trial  judge  properly  upheld  the  va- 
lidity of  the  statute  and  properly  held  the  levy  in  excess 
of  15  mills  was  illegal  and  void. 

In  his  cross-appeal  appellee  claims  that  the  injunc- 
tion should  be  modified  as  to  the  prorating  of  the  5  mills 
excess  among  the  various  funds  for  which  the  levy  was 
made;  also  that  the  injunction  should  specifically  enjoin 
the  5 -mill  levy  for  the  special  bridge  fund,  because  this 
5  mills  was  intended  by  the  commissioners  to  be  the 
excessive  portion  of  the  levy. 

The  trial  court  held  that  the  excess  levy  of  5  mills 
under  the  statute  should  be  prorated  and  deducted  in 
proportionate  amounts  from  each  of  the  special  funds 
provided  for  in  the  levy  of  15  mills  for  county  purposes. 
This  finding  is  contrary  to  the  rule  laid  down  in  Young 
V.  Lane,  43  Neb.  812.  This  levy  by  the  county  conamis- 
sioners  under  chapter  26,  Laws  1919,  of  5  mills  in  excess 
of  15  mills  is  at  variance  with  the  express  provisions 
of  section  6300,  Rev.  St.  1913.  The  trial  court  errone- 
ously assumed  the  authority  of  law  to  regulate  the  dis- 
cretion of  the  county  board  in  the  application  of  taxes 
to  various  county  funds.    Young  v.  Lane,  supra. 

If  a  court  were  allowed  to  control  the  distribution  of 
funds  levied  under  and  by  virtue  of  a  statute,  it  would 
be  giving  it  control  of  the  discretion  of  the  board,  which 
as  a  matter  of  law  cannot  be  done.  It  would  permit 
the  trial  judge  to  invade  the  province  of  county  govern- 
ment and  assume  duties  over  which  the  county  commis- 
sioners have  exclusive  jurisdiction.  This  court  has 
spoken  on  the  identical  subject.  Whedon  v.  Lancaster 
County,  76  Neb,  761. 

Chapter  26,  Laws  1919,  among  other  things,  provides : 
'*If  any  county  has  before  January  first,  1919,  entered 
into  any  contract  for  bridge  construction  or  repair  in 
excess  of  the  amount  herein  permitted  to  be  expended, 
and  the  county  has  received  the  benefits  accruing  by 
virtue  of  said  contracts  and  the  work  has  been  done  in 
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accordance  with  such  contract  prior  to  January  1,  1919, 
said  contracts  are  hereby  validated  and  made  the  obliga- 
tions of  the  county,  and  the  county  board  may  levy  a 
special  tax  not  to  exceed  five  mills  in  any  one  year  until 
sufficient  moneys  are  raised  to  pay  said  indebtedness." 

The  words  *'may  levy''  as  used  in  the  statute  mean 
''must  levy,"  thereby  making  the  statute  mandatory  to 
a  certain  extent.  The  contracts  are  validated  and  made 
the  obligations  of  the  county  and  must  be  paid,  that  is, 
must  be  paid  if  possible  to  do  so  within  constitutional 
limits.  The  county  board  will  not  be  required  to  make 
a  levy  in  excess  of  15  mills  of  the  dollar  assessed  valua- 
tion, but  will  be  required  to  make  such  levy  as  it  can. 
The  board  need  not  levy  the  full  5  mills,  but  must  levy 
as  much  as  is  necessary  to  meet  the  indebtedness,  stay- 
ing within  constitutional  and  statutory  limits  as  herein 
defined,  and  at  the  same  time  must  not  stint  any  govern- 
mental function.  Provision  must  be  made  for  various 
county  funds  which  are  essential  to  maintenance  of 
county  government  and  agencies.  This  leaves  the  mat- 
ter largely  in  the  discretion  of  the  county  board,  but 
the  courts  should  not  allow  such  a  provision  for  a  special 
tax  to  be  wholly  disregarded. 

In  the  instant  case,  the  trial  judge  had  no  jurisdiction 
to  direct  that  the  board  make  the  5-mill  levy,  because 
it  appears  from  the  record  that  the  full  15  mills  was 
necessary  for  general  county  purposes  and  was  levied. 
With  respect  to  Saunders  county,  the  statute  in  ques- 
tion involved  an  increase  of  indebtedness  in  excess  of 
constitutional  and  statutory  limitation  without  a  vote 
of  the  people.  Then  this  special  bridge  fund  in  Saun- 
ders county  must  remain  unprovided  for  unless  the 
board  can  economize  on  the  levies  made,  or  until  the 
financial  situation  of  the  county  has  improved,  or  the 
people  have  voted  to  make  a  levy  in  excess  of  15  mills. 

We  hold  that  the  trial  judge  was  right  in  declaring 
the  statute  valid,  and  right  in  granting  a  perpetual 
injunction  against  the  levy  and  assessment  in  excess  of 
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15  mills;  that  he  was  wrong  and  in  error  when  he  di- 
rected that  the  excess  5  mills  should  be  prorated  from 
the  various  county  funds.  This  decision  is  aflSrmed  in 
limiting  the  tax  levy  to  15  mills,  and  holding  chapter  26, 
Laws  1919,  valid;  reversed  and  dismissed  as  to  order 
holding  that  the  5-mill  special  tax  should  be  levied,  pro- 
rated and  deducted. 

Affirmed  in  part,  and  reversed  in  part. 
.  IjEtton  and  Rose,  JJ.,  not  sitting. 


John  H.  Lucas,  appellee,  v.  Omaha  &  Council  Bluffs 
Street  Railway  Company,  appellant. 

Filed  Apbil  17,  1920.    No.  20764. 

1.  Street  Bailways:  Use  of  Streets.  The  general  public  has  the  right 
to  the  use  of  a  public  street  and  every  part  thereof,  regardless  of 
whether  there  is  a  street  car  track  on  it  or  not;  but  the  public  has 
not  at  all  times  the  same  right  to  the  use  of  that  part  of  tlio  street 
upon  which  the  tracks  are  laid  as  has  the  street  car. 

2.  :  .    When  the  time  comes  that  the  use  of  that  part  of 

the  street  upon  which  traeks  are  laid  is  required  by  the  street  car, 
it  is  the  duty  of  the  public  to  turn  aside  and  allow  the  street  car 
unobstructed  passage.  The  public  should  not  use  the  streets  in 
such  a  manner  as  to  unnecessarily  hinder  or  interfere  with  the 
free  movement  of  cars  operated  thereon. 

3.  :  :  Care  Required.    The  rights  of  the  public  and  the 

street  cars  in  the  use  of  the  street  are  equal  and  reciprocal.  Each 
in  the  exercise  of  his  rights  must  exercise  ordinary  care  for  his 
own  safety  and  the  safety  of  others. 

4.  :    Neguqekce:    Instruction.     When   the   cause    of   action 

is  based  upon  the  claim  that  the  motorneer  in  charge  of  the  car 
negligently  ran  into  the  plaintiff,  an  instruction  that  If  the  motor- 
neer in  charge  of  the  car  knew,  or  "should,  in  the  exercise  of 
reasonable  care  and  caution,  have  known,  that  plaintiff  was  in  a 
position  of  danger,"  and  which  Instruction  in  other  respects  states 
the  law  correctly,  is  not  erroneous. 

6.  :  .  Whether  it  is  negligence  for  a  pedestrian  to  ex- 
ercise his  right  to  use  the  street  by  walking  upon  a  street  car 
track,  and,  if  so,  the  degree  of  such  negligence,  must  be  deter- 
mined by  the  peculiar  circumstances  surrounding  each  case. 
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6.  Mimicipal  Corporatloxui:   Use  or  Streets:    Caxr  Requibed.     The 
.user  of  the  street,  i^hether  vehicle,  pedestrian,  or  street  car,  must 
exercise   the  ordinary   care  of  prudent  men  under  the  circum- 
stances, and  the  care  exercised  must  be  commensurate  with  the 
danger. 

Appeal  from  the  district  court  for  Douglas  county: 
Lee  S.  Estelle,  Judge.    Affirmed  on  condition^ 

John  L.  Webster,  Tor  appellant. 

W.  J.  Connell,  contra. 

Day,  J. 

Plaintiff  recovered  a  judgment  against  the  defendant 
for  $13,937  fOr  personal  injuries  claimed  to  have  been 
sustained  on  account  of  the  defendant's  negligence.  De- 
fendant has  appealed. 

The  defendant  owns  and  operates  by  electric  power 
a  street  railway  system,  a  part  of  which  is  laid  upon 
Military  avenue  in  the  suburbs  of  the  city  of  Omaha, 
and  at, the  point  where  the  accident  occurred  the  tracks 
run  in  what  mav  be  termed  an  east  and  west  direction. 
There  are  but  few  houses  in  the  vicinity  of  the  accident, 
no  street  lights,  and  no  sidewalks  upon  either  side  of 
the  roadway.  There  was,  however,  a  cinder  path  extend- 
ing along  the  south  side  of  the  parallel  tracks.  Im- 
mediately north  of  the  tracks  there  was  a  paved  road- 
way wide  enough  for  vehicles  to  pass,  and  north  of  the 
paved  roadway  a  dirt  road.  On  December  28,  1916,  at 
about  10:30  o'clock  on  a  dark  and  cloudy  night,  the 
plaintiff  was  injured  by  being  struck  by  one  of  the  de- 
fendant's cars.  At  the  time  of  the  accident  he  was  walk- 
ing west  along  the  north  track.  The  street  cars  en  route 
to  the  Country  Club  and  Benson  pass  over  the  north 
track,  while  the  cars  going  in  the  opposite  direction,  to- 
wards Omaha  proper,  run  upon  the  south  track.  The 
plaintiff  was  employed  as  a  caretaker  at  the  Country 
Club,  and  at  the  time  of  the  accident  was  on  his  way  to 
the  club  house.  A  few  minutes  before  the  accident  he 
had  passed  over  this  street  going  to  the  house  of  an  ao- 

104  Neb.— 28 
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quaiiitance,  and  had  observed  a  depression  in  the  side 
of  the  street  where  the  walking  was  particularly  bad  by 
reason  of  snow  and  ice,  and  on  his  return  to  the  ^lub 
house,  in  order  to  avoid  and  go  around  this  bad  place 
in  the  street,  he  went  upon  the  defendant's  north  track. 
He  proceeded  to  walk  upon  the  north  track  25  or  30 
paces,  a  distance  of  60  or  70  feet,  when  he  was  itruck 
by  a  car  approaching  him  from  behind.  He  did  not  see 
or  hear  the  car,  and  was  totally  oblivious  of  its  presence. 
In  fact,  he  did  not  know  that  it  was  a  car  which  struck 
him  until  told  the  next  day.  The  plaintiff  testifies  that 
before  going  upon  the  track  he  looked  to  see  if  there  was 
a  car  approaching,  and  saw  none;  that  f-rom  the  point 
where  he  looked  he  could  have  seen  the  light  on  a  car  in 
the  direction  f  rona  which  one  would  approach,  a  distance, 
of  300  feet,  at  which  point  the  crown  of  a  hill  would  ob- 
struct further  vision.  It  appears  from  the  testimony 
tiiat  the  headlight  on  the  oar  would  reflect  the  light 
along  the  track  a  distance  of  100  feet  with  sufficient 
clearness  to  observe  objects;  that  the  car  was  running 
without  any  power,  drifting  along  a  slight  downward 
grade  about  12  miles  an  hour,  and  could  have  been 
stopped  by  the  use  of  appliances  then  in  hand  in  a  dis- 
tance of  12  feet.  » 

At  the  close  of  the  testimony  the  defendant  moved  for 
a  directed  verdict  in  its  favor,  which  motion  w^as  over- 
ruled. The  basis  of  defendant's  motion  rests  upon  the 
claim  that  the  plaintiff  was  guilty  of  such  a  degree  of 
negligence  in  walking  upon  the  north  track  without  keep- 
ing a  constant  lookout  as  to  preclude  his  right  to  re- 
cover. The  first  question  suggested  by  the  motion  is: 
What  are  the  respective  rights  of  a  street  car  and  a 
pedestrian  to  the  use  of  that  part  of  the  street  occupied 
by  the  street  car  tracks!  Are  the  rights  equal  and  re- 
ciprocal, or  does  the  street  car  possess  a  superior  right? 
The  authorities  upon  this  question  are  not  in  entire  ac- 
cord. This  court  has  adopted  the  rule  that  a  traveler 
passinc  alon^  the  public  street  has  the  right  to  use  every 
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part  of  it,  regardless  of  whether  there  is  a  street  car 
track  on  it  or  not.  The  streets  and  highways  are  in- 
tended for  public  use,  and  the  public  is  not  deprived  of 
that  use  by  the  fact  that  a  privilege  has  been  granted  to 
a  street  car  company  to  lay  a  track  along  the  street  and 
operate  cars  thereon.  The  grant  is  a  privilege  to  occupy 
and  use  the  streets  in  conjunction  with,  and  not  to  the 
exclusion  of,  the  general  public.  Omaha  Street  H.  O'o. 
V.  Duvall,  40  Neb.  29.  The  street  car  in  its  use  of  the 
street  is  a  part  of  the  public,  and  every  user,  whether 
street  car,  vehicle,  or  pedestrian,  has  the  same  equal  and 
reciprocal  right.  Each  is  bound  to  take  into  considera- 
tion the  rights  of  the  other,  and  each  is  bound  to  exercise 
ordinary  care  for  his  own  safety,  and  to  prevent  injury 
to  others.  In  view  of  the  inability  of  a  street  ear  to 
turn  out  of  its  course  or  leave  the  track,  it  becomes  the 
duty  of  other  users  of  the  street  not  to  unnecessarily 
hinder  or  delay  the  street  car  in  its  movements,  iind 
when  a  time  comes  when  the  use  of  a  particular  part  of 
the  street  occupied  by  the  tracks  is  required  by  the 
street  car,  the  other  users  must  turn  aBide  and  allow  it 
unobstructed  passage.  To  this  extent  the  right  of  a 
street  car  may  be  said  to  be  superior  to  the  right  of  oth- 
er users.  This  priority  of  right  is  based  upon  two  rea- 
sons: First,  the  inability  of  the  car  to  turn  or  leave 
the  track ;  and,  second,  being  engaged  in  a  public  service, 
the  rights  of  the  public  are  superior  to  the  rights  of  the 
individual.  While  the  driver  of  a  vehicle  and  a  pedes- 
trian have  an  equal  right  with  the  street  railway  com- 
pany upon  a  public  street,  they  have  not  at  all  times  the 
same  right  upon  a  track  of  the  street  car  company,  and 
the  use  by  the  public  must  be  such  as  not  to  hinder  or 
interfere  with  the  cars  operated  thereon.  McKennan 
V.  Omaha  d  C.  B.  Street  R.  Co.,  97  Neb.  281. 

The  plaintiff  having  the  legal  right  to  use  the  street, 
the  question  then  arises :  Was  he  negligent  in  the  exer- 
cise of  his  right  under  the  circumstances  of  this  case? 
Where  a  particular  part  of  the  street  is  set  aside  for 
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the  particular  use  of  pedestrians,  and  sidewalks  are  con- 
structed and  in  proper  repair,  under  ordinary  circum- 
stances the  pedestrian  should  use  that  part  of  the  street 
designated  for  his  use,  and  his  failure  to  do  so  would  be 
a  circumstance  to  be  considered  in  determining  whether 
he  was  negligent  in  using  other  parts  of  the  street  for 
travel.  Generally  speaking,  the  court  cannot  dogmati- 
cally say  what  group  of  facts  may  constitute  negligence, 
and  there  can  be  no  hard  and  fast  rule  to  determine 
what  facts  may  constitute  negligence.  Each  ease  must 
be  determined  by  its  own  peculiar  facts,  and  measured 
by  the  standard  of  the  act  of  an  ordinarily  prudent  per- 
son. In  the  instant  case  the  plaintiff  went  upon  the 
track  to  go  around,  as  he  says,  a  bad  place  where  the  ice 
and  snow  had  accumulated,  and  where  the  walking  was 
extremely  dangerous.  There  was  no  sidewalk  in  the 
vicinity.  He  looked  before  he  went  upon  the  track,  and 
had  walked  thereon  about  60  or  70  feet  when  he  was 
struck  by  the  car.  Under  all  the  circumstances  shown, 
we  are  not  prepared  to  say  that,  as  a  matter  of  law,  the 
plaintiff's  acts  present  such  a  degree  of  negligence  as 
to  require  an  instructed  verdict  against  him  on  the 
ground  of  negligence  in  going  upon  the  track.  The  facts 
presented  are  such  that  reasonable  minds  might  take 
different  views  upon  the  question  of  the  plaintiff's  neg- 
ligence, and  under  such  circumstances,  under  the  oft-re- 
peated rule  of  this  court,  the  question  becomes  one  for 
the  jury  to  pass  upon,  and  not  for  the  court. 

There  is  a  direct  conflict  in  the  testimony  of  the  plain- 
tiff and  the  defendant  as  to  where  the  plaintiff  was  just 
prior  to  the  happening  of  the  accident.  The  plaintiff 
testifies  that  he  went  upon  the  north  track,  and  walked 
thereon  a  distance  of  60  or  70  feet,  and  that  at  no  time 
was  he  upon  the  south  track;  whereas,  the  motorneer 
testifies  that  he  saw  the  plaintiff  about  75  feet  ahead  of 
the  car,  walking  on  the  south  track,  and  when  the  car  ap- 
proached within  6  or  8  feet  of  the  plaintiff  he  suddenly 


Vol.  104]  JANUARY  TERM,  1920.  437 

Lucas  y.  Omah^  k  C.  B.  Street  R.  Ck). 

rqn  in  front  of  the  car  on  the  north  track,  when  it  was 
too  late  to  avert  the  accident.  The  motomeer  is  cor- 
^roborated  somewhat  by  one  of  the  passengers,  who  testi- 
fies that  just  before  the  accident  he  saw  an  object  on  the 
south  track,  but  was  unable  to  say  that  it  was  a  person, 
or  to  be  more  specific. 

The  defendant  contends  that  the  court  erred  in  giving 
instruction  No.  3.  That  instruction  was,  in  substance, 
that  the  question  of  negligence  to  be  considered  by  the 
jury  was  whether  the  motomeer  in  charge  of  the  car 
knew,  or  **  should,  in  the  exercise  of  reasonable  care  and 
caution,  have  known,  that  plaintiff  was  in  a  position  of 
danger,*'  so  that,  in  the  exercise  of  ordinary  and  reason- 
able care,  the  defendant  could  have  avoided  the  accident. 
The  particular  criticism  of  this  instruction  raises  the 
point  that  by  the  use  of  the  words,  '*or  should,  in  the 
exercise  of  reasonable*  care  and  caution,  have  known,'* 
placed  upon  the  defendant  a  greater  burden  than  the  law 
imposes.  The  defendant  insists  that  the  rule  applicable 
to  the  last  chance  doctrine  applies  only  in  cases  where 
the  peril  is  actually  discovered,  and  has  no  application 
where  the  peril  might  have  been  discovered  by  the  exer- 
cise of  ordinary  care.  There  is  ground  for  considerable 
doubt  whether  the  facts  of  this  case  present  a  situation 
which  calls  for  the  application  of  the  so-called  last 
chance  doctrine.  Upon  the  plaintiff's  theory  of  the  case 
he  was  walking  at  all  times  upon  the  north  track  at  such 
a  distance  ahead  of  the  car  that  his  presence  could  readi- 
ly have  been  seen  in  ample  time  to  have  avoided  the  in- 
jury by  the  exercise  of  ordinary  care.  This  situation 
calls  for  the  application  of  the  ordinary  rules  of  negli- 
gence and  contributory  negligence.  The  testimony  of 
the  defendant  was  that  the  plaintiff  was  walking  upon 
the  south  track,  and  that  when  the  car  approached  to 
within  8  or  10  feet  of  him  he  suddenly  stepped  upon  the 
north  track.  The  testimony  indicates  that  the  car  could 
have  been  stopped  in  a  distance  of  12  feet.  Under  this 
testimony,  it  would  have  been  impossible  for  the  motor- 
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neer  to  stop  the  car  after  he  discovered  the  plaintiff *s 
position.  It  does  not  appear  to  us  that  under  defend- 
ant's version  of  the  facts  a  case  within  the  last  chance 
doctrine  is  presented.  But,  even  so,  we  think  the  rule 
announced  by  the  trial  court  correctly  states  the  law. 
Authorities  are  to  be  found,  and  a  number  are  cited  in 
defendant's  brief,  which  support  defendant's  position; 
but  this  court  has  adopted  the  rule  that  liability  arises 
when  the  peril  is  known,  or  by  the  exercise  of  ordinary 
care  should  have  been  known.  A  party  is  bound  by  what 
he  knows,  and  the  law  charges  him  as  knowing  that 
which  would  have  been  discovered  by  the  exercise  of 
ordinary  and  reasonable  care.  This  principle  is  stated 
in  the  following  cases:  McKennan  v.  Omaha  (6  C  ^. 
Street  R.  Co.,  97  Neb.  281 ;  Gross  v.  Omaha  <&  G.B 
Street  R.  Co,]  96  Neb.  397;  Acton  v.  Fargo  &  M.  Street 
R.  Co.,  20  N.  Dak.  434. 

A  number  of  other  objections  are  made  against  the 
instructions,  but  we  do  not  deem  it  necessary  to  enter 
into  a  discussion  of  each  of  the  objections  raised.  The 
points  herein  discussed,  as  we  view  it,  are  the  ones  of 
most  importance.  We  have  examined,  however,  all  of 
the  instructions  of  the  court,  and  under  the  issues  pre- 
sented they  fairly  and  fully  state  the  law  of  the  case, 
and  the  rights  of  the  defendant  have  been  carefully 
guarded,  and  the  disputed  questions  of  fact  submitted 
to  the  juiy.  In  our  opinion,  th«  defendant  has  no  rea- 
sonable ground  to  complain  against  the  instructions. 
This  case  in  all  of  its  phases  falls  within  the  rule  an- 
nounced in  McKennan  v.  Omaha  £  C.  B.  Street  R.  Co., 
97  Neb.  281.  In  that  case  the  injured  party  was  driving 
a  vehicle  along  the  track,  but  we  can  see  no  legal  dis- 
tinction between  the  respective  rights  of  a  driver  of  a 
vehicle  and  a  pedestrian.  Outside  of  the  question  of 
contributory  negligence,  there  can  be  no  possible  legal 
distinction. 

Finally,  it  is  insisted  that  the  amount  of  damages 
awarded  by  the  jury  is  excessive.    The  testimony  indi- 
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cates  that  the  plaintiff,  at  the  time  of  the  accident  and 
for  some  time  prior  thereto,  had  been  employed  as  a 
caretaker  of  the  Country  Club.  Prior  to  that  he  had  been 
employed  in  a  similar  capacity  in  another  club.  His 
earnings  at  the  time  were  from  $35  to  $45  a  month  and 
his  board.'  He  was  54  years  of  age.  The  injury  which 
he  sustained  resulted  in  the  loss  of  the  greater  part  of 
his  foot,  leaving  remaining  only  the  heel,  and  also  some 
impairment  of  his  hearing,  although  upon  that  question 
there  is  a  conflict  in  the  testimony.  The  amount  of 
damages  awarded  was  $13,937.  We  believe  that  the 
damages  awarded,  in  view  of  all  the  circumstances 
as  shown  by  the  record,  are  excessive,  and  that  the  facts 
would  not  warrant  a  verdict  to  exceed  $8,000.  If  the 
plaintiff  will  file  a  remittitur  in  this  court  within  40  days 
of  such  sum  in  excess  of  $8,000,  the  judgment  will  be 
affirmed ;  otherwise,  it  will  be  reversed  and  the  case  re- 
manded for  a  new  trial. 

Affibmed  on  condition. 


Commonwealth  Power  Company,  appeixee,  v.  State  of 
*  Nebraska,  appellant. 

Piled  April  17,  1920.    No.  21312. 

1.  States:  Action:  Judgment.  Where  a  suit  is  brought  by  a  claimant 
against  the  state  pursuant  to  a  resolution  of  the  legislature,  or  one 
branch  thereof,  under  the  'provisions  of  section  1177  et  seq,,  Rev. 
St.  1913,  such  action  is  a  special  proceeding,  and  the  court  should 
"hear  and  determine  the  matter  upon  the  testimony  according  to 
Justice  and  right,  as  upon  the  amicable  settlement  of  a  contro- 
versy, and  shall  render  award  and  Judgment  against  the  claimant, 
or  the  state,  as  upon  the  testimony  right  and  Justice  may  require." 
Her.  St.  1913,  sec.  1180. 

2.  :  Watebs:  Action  fob  Monet  Had.    Money  paid  to  the  state 

under  sections  2427,  2428,  Rev.  St.  1913,  on  an  application  for  water 
appropriation,  where  application  is  dismissed  through  no  fault  of 
applicant,  may  under  the  facts  shown  be  recovered  from  the  state. 
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Limitation  of  Actions.    Where  a  claim  against  the  state 


cannot  be  prosecuted  without  leave  of  the  legislature,  or  one  branch 
thereof,  the  statute  of  limitations  will  not  begin  to  run  against  an 
action  on  such  claim  until  such  leave  to  sue  the  state  has  been 
given.    Lancaster  County  v.  State,  74  Neb.  211. 

Appeal  from  the  district  court  for  Lancaster  county : 
William  M.  Morning,  Judge.    Affirmed. 

Clarence  A.  Davis,  Attorney  General,  CecU  F.  Laver- 
ty  and  (7.  L.  Dort,  for  appellant. 

C.  C.  Flanshurg/  contra. 

Day,  J. 

Pursuant  to  a  resolution  passed  by  the  house  of  repre- 
sentatives on  March  17,  1919,  authorizing  this  suit,  the 
Commonwealth  Power  Company,  hereinafter  designat- 
ed the  plaintiff,  brought  this  action  against  the  state  in 
the  district  court  for  Lancaster  county,  and  recovered  a 
judgment  for  the  principal  sum  of  $2,435.  The  state  has 
appealed.  The  plaintiff  has  filed  a  cross-appeal  claim- 
ing interest  on  the  money  during  the  time  it  has  been 
in  the  hands  of  the  state. 

It  appears  that  in  May,  1912,  and  prior  thereto,  the 
secretary  of  the  state  board  of  irrigation,  highways  and 
drainage  (who  is  the  state  engineer)  made  a  personal 
survey  of  the  Loup  river  and  its  tributaries,  including 
Beaver  creek,  for  the  purpose  of  ascertaining  the  volume 
of  water  in  said  streams  subject  to  appropriation.  A  re- 
port of  this  survey  was  duly  filed  with  the  board.  The 
secretary,  by  reason  of  his  surveys  and  records,  was 
familiar  with  the  volume  of  the  waters  in  said  streams, 
the  appropriations  heretofore  made,  and  the  amount  of 
water  therein  subject  to  appropriation  for  water  and 
power  purposes. 

On  September  30,  1912,  the  plaintiff  inquired  of  the 
said  secretary  whether  there  was  unappropriated  water 
for  power  purposes  in  the  Loup  river  and  Beaver  creek, 
at  points  of  diversion  designated,  and  was  informed  that 
there  were  3,800  second  feet  subject  to  appropriation. 
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Thereupon  the  plaintiff,  relying  upon  the  accuracy  of  the 
statements  of  the  secretary  as  to  the  volume  of  unap- 
propriated water  in  said  streams,  filed  its  two  applica- 
tions to  divert  certain  waters  therefrom  for  power  de- 
velopment— one  to  divert  2,700  second  feet  from  the 
Loup  river,  and  the  other  to  divert  500  second  feet  from 
Beaver  creek.  The  plaintiff  at  the  time  of  filing  its  ap- 
plications, as  required  hy  law,  paid  the  fees  to  the  secre- 
tary in  the  sum  of  $2,435  under  the  provisions  of  sections 
2427,  2428,  Rev.  St.  1913.  On  the  same  day  the  secretary 
of  the  board  turned  the  money  over  to  the  state  treasur- 
er. No  survey  of  the  Loup  river  or  Beaver  creek  was 
made  by  any  one  with  special  reference  to  the  plaintiff's 
applications,  but  the  secretary  did  receive  and  examine 
and  record  the  plaintiff's  applications.  On  November  25, 
1912,  the  plaintiff's  applications  were  dismissed,  for  the 
sole  reason  that  there  was  no  unappropriated  water  in 
said  streams  at  the  date  of  filing  the  plaintiff's  applica- 
tions; that  the  power  sites  applied  for  by  the  plaintiff 
had  previously  been  appropriated  by  application  No. 
709,  approved  by  the  board  January  30, 1906.  The  plain- 
tiff thereupon  sought  by  appeal  to  have  its  applications 
declared  superior  to  claim  No.  709,  the  case  finally  reach- 
ing the  supreme  court,  wherein  it  was  held  that  applica- 
tion No.  709  was  superior  to  plaintiff's  rights.  Common^ 
wealth  Power  Co.  v.  State  Board  of  Irrigation,  High- 
ways and  Drainage,  94  Neb.  613. 

A  resolution  of  the  house  of  representatives,  acting 
under  the  provisions  of  section  1177,  Rev.  St.  1913,  an- 
thorized  the  plaintiff  to  bring  this  suit  upon  the  cause 
of  action  set  forth  in  the  petition,  and  also  directed  the 
attorney  general  on  behalf  of  the  state  to  defend  the 
suit.  At  the  outset  it  is  important  to  determine  whether 
the  case  is  to  be  governed  by  the  ordinary  rules  of  law 
or  upon  broader  principles  of  equity  and  good  con- 
science. A  careful  examination  of  the  sections  of  the 
statute  (Rev.  St.  1913,  sec.  1177  et  seq.)  convinces  us 
that  in  actions  of  this  character  it  was  intended  that  the 


442  NEBRASKA  REPORTS.  [Vol.  104 


Commouwealth  Power  Co.  v.  State. 


ordinary  rules  of  law  which  prevail  in  controversies  be- 
tween individuals  should  not  apply,  but  that  the  case 
should  be  determined  upon  equitable  principles  based 
upon  justice  and  right.  The  sections  of  the  stiatute  con- 
template a  new  remedy  and  a  new  right  in  this  class  of 
icases.  It  is  a  special  proceeding  by  virtue  of  special 
statutory  provisions,  and  the  respective  rights  of  the 
parties  are  to  be  determined  by  the  rules  therein  pre- 
scribed. Were  it  intended  that  the  ordinary  rules  of  law 
were  to  govern  in  cases  of  this  kind,  there  would  have 
been  no  occasion  for  the  enactment  of  several  sections 
of  the  statute  following  section  1177,  and  particularly 
section  1180,  which  provides: 

*  *  The  court  in  which  such  action  may  be  brought  shall 
hear  and  determine  the  matter  upon  the  testimony  ac- 
cording to  justice  and  right,  as  upon  the  amicable  settle- 
ment of  a  controversy,  and  shall  render  award  and  judg- 
ment against  the  claimant,  or  the  state,  as  upon  the 
testimony,  right  and  justice  may  require. '^ 

The  purpose  of  these  sections  is  to  take  such  cases 
out  of  the  ordinary  rules  of  law  and  to  place  their  de- 
termination upon  a  much  higher  and  broader  ground, 
to  make  them  triable  to  the  court  rather  than  a  jury, 
and  to  make  justice  and  right,  as  viewed  by  the  court, 
the  basis  of  its  decision.  With  this  rule  as  our  guide, 
how  should  this  case  be  decided?  The  state  has  in  its 
treasury  $2,435  paid  by  the  plaintiff  upon  the  belief,  and 
upon  the  assurance  of  the  secretary  of  the  board,  that 
there  was  water  in  the  streams  subject  to  appropriation. 
This  statement  of  the  secretary  was  undoubtedly  made 
in  the  utmost  good  faith,  but  nevertheless  it  was  errone- 
ous and  misleading,  and  the  plaintiff  in  relying  upon  its 
truthfulness  has  suffered  a  wrong.  It  was  a  mistake  of 
fact  upon  which  both  parties  relied.  No  one  believes  the 
secretary  would  have  taken  this  money  knowing  there 
was  no  water  which  plaintiff  could  take  under  its  appli- 
cations. The  real  thing  of  value  which  the  plaintiff 
soug:ht  was  the  right  to  divert  the  water.    It  is  a  well- 
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recognized  principle  that,  where  money  has  been  paid 
under  a  mistake  of  fact,  it  may  be  recovered.  Through 
no  fault  of  the  plaintiff,  it  has  received  nothing  of  sub- 
stantial value  for  its  money,  and  under  all  of  the  cir- 
cumstances justice  and  right,  as  well  as  equity  and  good 
conscience,  would  seem  to  dictate  that  the  money  be  re- 
funded. In  the  matter  of  fair  dealing  and  high  business 
integrity,  the  state  should  take  advance  ground,  if  for 
no  other  reason  than  by  way  of  example  to  its  citizens. 
We  hold  accordingly  that,  where  money  is  paid  in  ad- 
vance to  the  secretary  of  the  board  under  sections  2427, 
2428,  Rev.  St.  1913,  upon  an  application  for  water  appro- 
priation, and  where  the  application  is  dismissed  through 
no  fault  of  the  applicant,  under  the  peculiar  facts  dis- 
closed by  the  record,  the  applicant  is  entitled  to  recover 
the  money  so  paid  from  the  state ;  and  especially  is  this 
true  when  the  rule  of  justice  and  right  applicable  to  such 
cases  is  invoked. 

One  of  the  contentions  urged  by  the  state  is  that  the 
plaintiff's  claim  is  barred  by  the  statute  of  limitations. 
It  is  a  sufficient  answer  to  this  argument  to  say  that 
actions  of  this  character  cannot  be  prosecuted  against 
the  state  without  leave  of  the  legislature,  or  one  branch 
thereof,  and  that  the  statute  of  limitations  does  not 
begin  to  run  against  such  a  claim  until  leave  to  sue  the 
state  has  been  given.  Lancaster  County  i\  State  (on  re- 
hearing), 74  Neb.  215.  It  is  also  urged  that  the  case  of 
Commomvealth  Power  Co.  v.  State  Board  of  Irrigation, 
Highways  and  Drainage,  94  Neb.  613,*  is  res  judicata  of 
the  question  presented  here.  We  do  not  so  understand 
that  case.  The  issue  in  that  case  was  whether  the  plain- 
tiff was  entitled  to  have  its  applications  for  water 
granted,  claiming  that  application  No.  709  was  inferior 
to  plaintiff's  application.  The  court  held  against  the 
plaintiff.  There  was  no  attempt  in  that  suit  to  recover 
the  money  paid.  Such  a  contention  would  have  been  en- 
tirely inconsistent  with  its  claim  for  appropriation  of 
the  water.     The  subject-matter  in  that  case  and  the 
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present  one  is  entirely  dissimilar.  The  defense  of  res 
judicata  is  only  available  as  to  matters  actually  in  issue 
and  determined  in  a  former  suit.  A  number  of  other 
points  are  argued  by  the  state,  but  we  will  not  prolong 
this  opinion  by  considering  each  separately.  Suffice  it 
to  say,  that  we  have  examined  them,  and  in  our  judgment 
they  do  not  meet  the  controlling  feature  of  this  case  that 
under  the  peculiar  facts  justice  and  right  require  that 
the  money  paid  by  the  plaintiff  be  refunded. 

By  the  plaintiff  *s  cross-appeal  it  claims  interest  upon 
the  amount  of  money  during  the  time  such  money  was  in 
the  hands  of  the  state.  During  a  portion  of  this  time,  how- 
ever, the  money  was  voluntarily  left  with  the  state  au- 
thorities while  the  plaintiff  was  seeking  by  appeal  to  have 
priority  rights  over  claim  No.  709,  and  during  that  pe- 
riod it  was  not  claiming  a  return  of  its  money^  So  far 
as  the  record  discloses,  the  first  date  the  plaintiff  was 
claiming  a  right  to  have  the  money  refunded  was  the 
date  of  the  resolution  of  the  house  of  representatives 
granting  plaintiff  permission  to  sue  the  state — March  17, 
1919.  Apparently  that  was  the  view  taken  by  the  trial 
court  as  its  judgment  indicates  interest  allowed. 

The  judgment  of  the  district  court  is 

Affibmed. 
Letton  and  Rose,  JJ.,  not  sitting. 


LoEY  Buchanan  et  al.,  appeu^ees,  v,  John  Seim  et  al., 

APPELIiANTS. 
Filed  Apbil  17,  1920.    No.  20S84. 

1.  Waters:  "Ovebflow  Water."  Water  accumulating  in  flood  seasons 
within  the  drainage  area  of  a  natural  stream  and  seeking  an  out- 
let therein,  which,  uniting  with  the  water  in  the  main  channel, 
flows  in  one  hody  In  the  natural  course  of  such  stream  over  ad- 
jacent lands,  and,  when  the  flood  subsides,  finds  an  outlet  In  the 
ordinary  channel  of  such  stream,  Is  lo  be  considered  "overflow 
water"  thereof,  and  not  ''surface  water." 
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2.  :  :  Obstruction.    The  accustomed  course  of  overflow 

waters  in  the  flood  channels  of  a  natural  stream  cannot  lawfully 
be  obstructed  or  interfered  with  by  one  riparian  owner  to  the  in- 
jury of  another. 

3.  :  Obstbuction:  Pbescbiptive  Easement.    Where  one  owning 

land  traversed  by  the  flood  channels  of  a  natural  stream,  in  order 
to  protect  his  land  from  overflow,  constructs  and  maintains  there- 
on an  embankment,  the  effect  of  which  is  to  hold  the  water  in  times 
of  flood  and  cause  it  to  stand  upon  the  land  of  an  upper  proprietor, 
the  right  by  prescription  to  maintain  such  embankment  is  in  the 
nature  of  an  easement,  to  flow  back  water  upon  said  land,  which 
can  be  acquired  only  by  the  open,  continuous,  uninterrupted  and 
adverse  use  of  the  land  for  more  than  ten  years  for  the  purpose 
of  flowage. 

4.  :  :  .    If  the  land  of  an  upper  proprietor  is  not 

subjected  to  constant  flowage  as  the  result  of  an  embankment  a- 
cross  the  flood  channels  of  a  natural  stream  maintained  upon  the 
land  of  a  lower  proprietor,  but  such  embankment  causes  the  water 
to  back  up  and  stand  upon  such  upper  land  only  for  brief  periods 
during  flood  seasons  and  at  long  and  irregular  intervals,  though 
such  conditions  have  been  recurrent  for  more  than  Urn  yctars,  it  is 
not  such  evidence  of  the  continuous  and  uninterrupted  ubc  of  such 
land  for  the  purpose  of  flowage  as  will  establish  an  easement  by 
prescription  therein. 

Appeal  from  the  district  court  for  Merrick  county: 
Fkederick  W.  Button,  Judge.    Affirmed. 

m 

Martin  d  Bockes  and  Prince  <&  Prince,  for  appellants. 
E.  E.  Ross  and  Horth  £  Ryan,  contra. 

Dorset,  C. 

The  parties  to  this  suit  are  the  owners  of  adjoining 
tracts  of  land  in  section  32,  township  13,  range  8,  in  Mer- 
rick county.  The  half -section  line  running  north  and 
south  through  section  32  forms  the  boundary  between 
the  plaintiff's  land,  which  lies  west  of  the  line,  and  the 
lands  of  the  defendants,  which  lie  east  of  the  line.  Prai- 
rie creek  runs  in  a  northeasterly  direction  through  these 
tracts,  and  they  adjoin  each  other  for  almost  half  a  mile 
south  of  the  creek.  From  a  point  a  few  rods  south  of  the 
creek  bank  nearly  to  the  south  line  of  these  adjoining 
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lands  there  is,  on  the  defendants'  side  of  the  line  and 
parallel  therewith,  an  emhankment,  the  effect  of  which 
is  to  hold  back  the  flood  waters  of  Prairie  creek  upon  the 
plaintiff's  land  and  keep  it  from  flowing  upon  the  de- 
fendants' lands.  This  suit  was  brought  to  enjoin  the 
maintenance  of  the  embankment  and  compel  its  removal. 
The  trial  court  granted  the  relief  prayed  for  after  a  full 
hearing,  and  the  defendants  have  appealed. 

Among  the  grounds  for  reversal  urged  by  the  defend- 
ants is  the  contention  that  the  trial  court  erred  in  find- 
ing that  the  water  obstructed  by  the  embankment  in  this 
case  was  overflow  water  of  Prairie  creek,  rather  than 
surface  water.  Prairie  creek  drains  a  large  territory 
extending  many  miles  southwest  of  the  land  herein  in- 
volved, and  during  periods  of  heavy  rainfall  and  melt- 
ing snow  its  ordinary  bed  and  banks  are  insufficient  to 
contain  and  carry  off  all  the  water  accumulating  within 
its  drainage  area.  During  such  periods  the  water  seek- 
ing an  outlet  in  the  creek,  mingled  with  the  water  flow- 
ing in  its  ordinary  channel,  sometimes  forms  a  stream 
half  a  mile  to  a  mile  or  more  in  width.  When  the  water 
subsides  after  floods  of  that  description,  that  part  of  the 
w^ater  outside  of  the  banks  of  the  creek,  if  unobstructed, 
would  follow  a  course  substantially  parallel  with  the 
south  bank  of  the  creek,  across  the  lands  of  the 'defend- 
ants, eventually  returning  to  the  main  channel  of  the 
creek.  Under  these  facts,  the  trial  court  was  right  in 
holding  that  the  water  in  question  is  to  be  considered 
overflow  water  of  Prairie  creek,  and  a  constituent  part 
of  that  water-course,  and  that  it  is  not  to  be  treated  as 
surface  water.  Murphy  v.  Chicago,  B.  <&  Q.  R.  Co.,  101 
Neb.  73;  Brinegar  v.  Copass,  77  Neb.  241;  Chicago,  B.  (H 
Q.  R.  Co.  V.  Emmert,  "iS  Neb.  237. 

It  is  also  well  settled  that  the  accustomed  course  of 
such  overflow  water  in  the  flood  channels  of  a  natural 
stream  cannot  lawfully  be  obstructed  or  interfered  with 
by  one  riparian  owner  to  the  injury  of  another.  In  the 
instant  case,  however,  the  defendants  set  up  as  a  de- 
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fense  the  pl^a  of  a  prescriptive  right  to  maintain  the 
embankment,  because  it  has  existed  in  its  present  loca- 
tion, as  they  allege,  for  more  than  30  years,  and  was 
constructed  and  maintained  with  the  knowledge,  consent 
and  acquiescence  of  the  plaintiff  and  his  predecessor  in 
interest,  and  without  objection  on  their  part,  for  the 
purpose  of  protecting  the  defendants'  lands  from  over- 
flow. 

The  trial  court  found,  in  substance,  that  an  embank- 
ment had,  in  fact,  existed  on  the  line  of  the  present  em- 
bankment for  more  than  ten  years  befpre  the  commence- 
ment of  this  suit,  but  that  it  had  never  been  effective  in 
holding  back  the  flood  waters  on  the  plaintiff's  land 
until  1912,  when,  as  the  evidence  showed,  it  was  strength- 
ened and  enlarged  by  the  use  of  a  road  grader. 

The  trial  court  held,  in  effect,  that  the  plaintiff  had  no 
ground  to  complain  of  the  embankment  prior  to  1912, 
because  it  had  failed  up  to  that  time  to  detain  the  water, 
or  to  cause  it  to  stand  upon  his  land,  and  that,  there- 
fore, there  was  no  such  invasion  of  the  plaintiff's  rights 
as  would  form  the  basis  of  a  claim  on  the  part  of  the  de- 
fendants to  a  prescriptive  right  to  flow  his-  land.  We 
are  convinced  from  the  evidence,  however,  that  from 
1885,  when  the  dam  was  constructed,  to  1912  it  had  acted 
as  a  partial  barrier  to  the  water  in  times  of  flood. 

The  prescriptive  right  asserted  by  the  defendants  is 
the  right  to  flow  that  part  of  the  plaintiff's  land  lying 
west  of  the  embankment,  and  to  keep  the  water  standing 
thereon,  instead  of  allowing  it  to  run  off  in  its  natural 
course  over  the  defendants'  premises.  In  order  to  es- 
tablish such  an  easement  by  prescription,  there  must  be 
open,  continuous  and  adverse  use  of  the  plaintiff's  land 
for  that  purpose  for  the  period  sufficient  to  acquire 
title  by  adverse  possession;  in  this  state,  ten  years.  9 
E.  C.  L.  776,  sec.  36.  Assuming  that  more  than  ten 
years  before  this  suit  was  commenced  there  occurred,  by 
reason  of  the  maintenance  of  the  embankment,  such  an 
invasion  of  the  plaintiff's  rights  as  would  have   given 
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rise  to  a  cause  of  action  in  Ms  favor  for  unlawful  ob- 
struction of  the  water-course,  our  next  inquiry  is  whether 
there  was,  during  the  ten-year  period,  such  continuous 
use  of  the  plaintiff's  land  for  the  purpose  of  flowage  as 
would  ripen  into  an  easement  by  prescription.  Will  the 
fact  that  at  intermittent  and  widely  separated  intervals 
the  embankment  caused  water  to  back  up  and  stand  for 
a  few  days  on  plaintiff's  land  constitute  such  continuous 
use  thereof  as  is  required  to  perfect  an  easement  by  pre- 
scription T 

In  the  case  of  a  railroad  embankment  which  arrests 
and  holds  upon  adjacent  land  the  flood  waters  of  a 
natural  stream,  this  court  has  held  that  the  .injury 
thereby  occasioned  to  the  land  or  crops  is  not  to  be 
treated  as  a  continuing  cause  of  action  dating  from  the 
original  construction  of  the  embankment,  but  as  sever- 
able into  distinct  causes  of  action  arising  at  the  times, 
respectively,  when  floods  occurred  causing  such  injury. 
Reed  v.  Chicago,  B.  S  Q.  R.  Co.,  86  Neb.  54;  Chicago,  R. 
L  S  P.  R.  Co.  V.  Andreesen,  62  Neb.  456.  By  a  parity 
of  reasoning,  therefore,  it  must  be  held  that  the  fact  that 
an  embankment  across  the  flood  channels  of  a  natural 
stream  causes  the  water  to  back  up  and  stand  upon  the 
land  of  an  upper  proprietor,  for  brief  periods  and  at 
long  and  irregular  intervals,  is  not  such  evidence  of  con- 
tinuous and  uninterrupted  use  of  such  land  for  the  pur- 
pose of  flowage  as  will  form  the  basis  of  an  easement  by 
prescription  therein. 

The  defendants  furthermore  contend  that  plaintiff 
himself  erected  an  embankment  in  the  road  at  some  dis- 
tance from  the  defendants'  embankment,  the  effect  of 
which  was  to  throw  more  water  upon  the  defendants' 
land  than  would  naturally  flow  there,  and  that,  under 
equitable  principles,  he  is  estopped  to  maintain  this  suit. 
The  record  satisfies  us,  however,  that  whatever  obstruc- 
tion the  plaintiff  may  have  placed  in  the  course  of  drain- 
age was  temporary  only,  and  was  not  being  maintained 
by  him  at  the  time  this  suit  was  commenced. 
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For  the  reasons  stated,  we  recommend  that  the  decree 
of  the  court  below  be  affirmed. 

Per  Curiam.  For  the  reasons  stated  in  the  foregoing 
9pinion,  the  judgment  of  the  district  court  is  affirmed, 
and  this  opinion  is  adopted  by  and  made  the  opinion  of 
the  court. 

Affirmed. 


Ida  Woods,  appellant,  v.  City  of  Lincoln,  appellee. 

Filed  April  17,  1920.    No.  20952. 

Municipal  Oorporations:  Action  for  Injuries:  Petition:  SuFriciENOT. 
A  petition  in  an  action  against  a  city  of  the  first  class  to  recover 
for  injuries  sustained  by  reason  of  a  defect  in  a  street  or  sidewalk, 
which  does  not  allege  compliance  with  section  4583,  Rev.  St.  1913, 
requiring  written  notice  to  the  city  of  the  existence  of  the  defect 
at  least  five  days  before  the  accident,  fails  to  state  a  cause  of  ac- 
tion, where  the  petition  shows  that  the  defect  was  the  result  of 
natural  wear  or  decay,  and  was  not  caused  by  any  positive  negli- 
gent act  on  the  part  of  the  city,  either  in  the  original  construction 
of  the  street  or  sidewalk  or  in  afterwards  creating  a  defective  or 
dangerous  condition  therein. 

Appeal  from  the  district  court  for  Lancaster  county: 
Wn-LiAM  M.  Morning,  Judge,    Affirmed. 

Burr  &  Brown,  for  appellant. 

C.  Petnis  Peterson  and  Charles  R.  WUke,  contra. 

Dont'FY,  C. 

November  23,  19^16,  the  plaintiff  commenced  an  action 
against  the  city  of  Lincoln  to  recover  for  injuries  sus- 
tained in  crossing  a  bridge  maintained  by  the  city  over 
the  gutter  at  a  street  intersection.  The  court  sustained 
a  general  demurrer  to  the  plaintiff's  petition;  the  plain- 
tiff elected  to  plead  no  further  and  to  stand  upon  her 
petition,  and  a  judgment  of  dismissal  was  entered. 

May  8, 1918,  the  plaintiff  commenced  another  action  for 
the  same  injury,  and  the  city  again  interposed  a  general 
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rise  to  a  cause  of  action  in  Ms  favor  for  unlawful  ob- 
struction of  the  water-course,  our  next  inquiry  is  whether 
there  was,  during  the  ten-year  period,  such  continuous 
use  of  the  plaintiff's  land  for  the  purpose  of  flowage  as 
would  ripen  into  an  easement  by  prescription.  Will  the 
fact  that  at  intermittent  and  widely  separated  intervals 
the  embankment  caused  water  to  back  up  and  stand  for 
a  few  days  on  plaintiff's  land  constitute  such  continuous 
use  thereof  as  is  required  to  perfect  an  easement  by  pre- 
scription T 

In  the  case  of  a  railroad  embankment  which  arrests 
and  holds  upon  adjacent  land  the  flood  waters  of  a 
natural  stream,  this  court  has  held  that  the  injury 
thereby  occasioned  to  the  land  or  crops  is  not  to  be 
treated  as  a  continuing  cause  of  action  dating  from  the 
original  construction  of  the  embankment,  but  as  sever- 
able into  distinct  causes  of  action  arising  at  the  times, 
respectively,  when  floods  occurred  causing  such  injury. 
Reed  v.  Chicago,  B.  <&  Q.  R.  Co.,  86  Neb.  54;  Chicago,  R. 
L  S  P.  R.  Co.  V.  Andreesen,  62  Neb.  456.  By  a  parity 
of  reasoning,  therefore,  it  must  be  held  that  the  fact  that 
an  embankment  across  the  flood  channels  of  a  natural 
stream  causes  the  water  to  back  up  and  stand  upon  the 
land  of  an  upper  proprietor,  for  brief  periods  and  at 
long  and  irregular  intervals,  is  not  such  evidence  of  con- 
tinuous and  uninterrupted  use  of  such  land  for  the  pur- 
pose of  flowage  as  will  form  the  basis  of  an  easement  by 
prescription  therein. 

The  defendants  furthermore  contend  that  plaintiff 
himself  erected  an  embankment  in  the  road  at  some  dis- 
tance from  the  defendants'  embankment,  the  effect  of 
which  was  to  throw  more  water  upon  the  defendants' 
land  than  would  naturally  flow  there,  and  that,  under 
equitable  principles,  he  is  estopped  to  maintain  this  suit. 
The  record  satisfies  us,  however,  that  whatever  obstruc- 
tion the  plaintiff  may  have  placed  in  the  course  of  drain- 
age was  temporary  only,  and  was  not  being  maintained 
by  him  at  the  time  this  suit  was  commenced. 
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For  the  reasons  stated,  we  recommend  that  the  decree 
of  the  court  below  be  afifirmed. 

Peb  Curiam.  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  aflSrmed, 
and  this  opinion  is  adopted  by  and  made  the  opinion  of 
the  court. 

Affibmed. 


Ida  Woods,  appellant,  v.  City  of  Lincoln,  appellee. 

Filed  April  17,  1920.    No.  20952. 

Municipal  Corporations:  Action  for  Injuries:  Petition:  SuFriciENCT. 
A  petition  in  an  action  against  a  city  of  the  first  class  to  recover 
for  injuries  sustained  by  reason  of  a  defect  in  a  street  or  sidewalk* 
which  does  not  allege  compliance  with  section  4583,  Rev.  St.  1913, 
requiring  written  notice  to  the  city  of  the  existence  of  the  defect 
at  least  five  days  before  the  accident,  fails  to  state  a  cause  of  ac- 
tion, where  the  petition  shows  that  the  defect  was  the  result  of 
natural  wear  or  decay,  and  was  not  caused  by  any  positive  negli- 
gent act  on  the  part  of  the  city,  either  in  the  original  construction 
of  the  street  or  sidewalk  or  in  afterwards  creating  a  defective  or 
dangerous  condition  therein. 

Appkal  from  the  district  court  for  Lancaster  county: 
WnjJAM  M.  Morning,  Judge.    Affirmed. 

Burr  S  Brown,  for  appellant. 

C.  Petnis  Peterson  and  Charles  R.  Wilke,  contra. 

DoPfcFY,  C. 

November  2o,  19^16,  the  plaintiff  commenced  an  action 
against  the  city  of  Lincoln  to  recover  for  injuries  sus- 
tained in  crossing  a  bridge  maintained  by  the  city  over 
the  gutter  at  a  street  intersection.  The  court  sustained 
a  general  demurrer  to  the  plaintiff's  petition;  the  plain- 
tiff elected  to  plead  no  further  and  to  stand  upon  her 
petition,  and  a  judgment  of  dismissal  was  entered. 

May  8, 1918,  the  plaintiff  commenced  another  action  for 
the  same  injury,  and  the  city  again  interposed  a  general 
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demurrer,  which  was  sustained  by  the  trial  court.  The 
plaintiff  again  elected  to  stand  upon  her  petition,  and 
a  judgment  of  dismissal  was  again  entered,  from  which 
the  plaintiff  appeals. 

The  trial  court  sustained  the  demurrer  to  the  petition 
in  the  present  action,  as  well  as  the  demurrer  in  the  first 
action,  upon  the  ground  that  it  was,  not  alleged  that 
written  notice  of  the  defect  causing  the  injury  was  given 
to  the  city  at  least  five  days  prior  to  the  accident,  as 
required  by  section  4583,  Rev.  St.  1913. 

It  was  alleged  in  the  petition  in  the  later  action,  from 
which  this  appeal  is  prosecuted,  that  the  city  had  for 
more  than  20  years  maintained  at  the  intersection  of 
Twelfth  and  P  streets  a  brick  and  stone  bridge,  with  a 
wooden  flooring,  across  the  gutter,  as  a  part  of  the  pave- 
ment of  the  street,  but  not  as  part  of  the  sidewalk  space ; 
that  the  wooden  floor  had  become  rotten,  defective,  and 
unsafe;  and  that,  while  walking  across  the  gutter,  the 
plaintiff  stepped  upon  the  bridge,  and  the  boards  of  the 
floor  broke  under  her  weight,  causing  her  to  be  thrown 
violently  to  the  pavement  and  severely  injured.  It  was 
also  alleged  that  the  defect  in  the  bridge  was  known  to 
the  city  and  its  officers  long  enough  before  the  accident 
to  have  been  put  in  repair,  if  the  city  authorities  had 
perfonned  their  duty;  that  the  gutter  bridge  was  con- 
structed as  part  of  the  original  paving  of  the  street :  that 
the  city  was  negligent  in  putting  a  bridge  with  a  wooden 
floor  at  that  place;  and  that  it  was  the  duty  of  the  city 
* '  not  to  permit  the  wooden  floor  of  said  bridge  to  slowly 
decay  and  rot  by  the  elements,  and  especially  not  to  per- 
mit the  same  to  be  and  become  a  nuisance,  as  well  not 
to  invite  and  induce  the  public  to  use  and  keep  using  the 
same  for  public  travel,  when  it  knew,  or  should  have 
knowiT7  that  said  bridge,  on  account  thereof,  had  become 
and  was  dangerous  and  unsafe  for  public  use,  and  was 
a  nuisance." 

This  court  has  recognized  that,  under  some  circum- 
stances, recovery  for  injuries  sustained  by  reason  of 
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defective  streets  or  sidewalks  may  be  allowed,  although 
the  statutory  written  notice  v was  not  given  prior  to  the 
accident.  Where  water  was  thrown  by  employees  of  the 
city  upon  a  sidewalk  and  bridge  connecting  the  sidewalk 
with  the  street  crossing,  which  froze  and  formed  a  coat- 
ing of  ice,  the  city  was  held  liable  to  one  who  fell  thereon 
and  was  injured,  although  the  statutory  notice  was  not 
given,  for  the  reason  that  the  city  is  deemed  to  have 
knowledge  of  a  condition  that  it  creates,  and  the  statute 
does  not  contemplate  exemption  from  the  city's  own  neg- 
ligent act.  Teivksbury  v.  City  of  Lincoln,  84  Neb.  571. 
Where,  in  filling  up  an  excavation  for  a  sewer,  the  earth 
settled  because  of  the  failure  of  the  city  to  tamp  it  down 
solidly,  thereby  leaving  a  cavity  underneath  the  street 
pavement,  which  broke  through,  the  fact  that  the  statu- 
tory notice  had  not  been  given  did  not  bar  the  injured 
party  from  recovery,  because  the  accident  was  caused  by 
the  negligence  of  the  city  in  the  original  construction  of 
the  sewer.  Updike  v.  City  of  Omaha,  87  Neb.  228. 
Where,  in  opening  a  street  in  the  vicinity  of  a  creek  bed, 
the  city  left  an  unguarded  declivity  on  the  side  of  the 
street,  a  party  injured  by  his  horse  plunging  over  it  into 
the  creek  bed  was  not  debarred  from  recovery  because 
the  statutory  notice  was  not  given.  McMasters  t\  ^'^ty 
-of  Lincoln,  101  Neb.  278.  ' 

It  is  an  underlying  principle  in  all  cases  in  which  it 
IS  sought  to  hold  a  city  liable  for  injuries  arising  from 
defective  streets  or  sidewalks  that,  in  order  to  establish 
negligence,  it  must  be  shown  that  the  city  had  knowledge 
of  the  existence  of  the  defect  prior  to  the  time  when  the 
injury  occurred.  In  cases  where  no  positive  negligent 
act  on  the  part  of  the  city  is  shown,  either  in  the  original 
construction  of  the  street  or  sidewalk,  or  in  afterwards 
creating  a  defective  or  dangerous  condition  therein  as, 
for  instance,  where  it  appears  that  the  defect  causing 
the  injury  is  attributable  only  to  gradual  wear  or  decay, 
there  is  nothing  to  bring  home  to  the  city  that  previous 
knowledge  of  the  defect  which  is  an  essential  element  of 
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actionable  negligence.  In  such  cases,  there  is  no  reason 
to  dispense  with  the  statutory  notice ;  but,  where  the  de- 
fective condition  springs  directly  from  the  negligent  act 
of  the  city  itself,  it  must  be  presumed  that  the  city  had 
knowledge  of  it,  and  the  statutory  notice  would  be  super- 
fluous. 

*^When  a  walk  or  a  street  through  wear  or  some  acci- 
dental cause  becomes  in  an  unsafe  condition,  the  city 
authorities  will  perform  this  duty  (of  repair)  if  the 
necessity  of  so  doing  comes  to  their  knowledge.  This  at 
least  the  statute  assumes,  and  its  object  and  effect  is  to 
make  certain  that  the  officers  of  the  city  shall  have  such 
knowledge.  *  *  *  If  the  act  causing  the  dangerous 
condition  is  done  by  the  officers  of  the  city  themselves, 
the  knowledge  of  its  existence  is  inherent  in  the  act." 
Updike  V.  City  of  Omaha,  87  Neb.  228,  239. 

The  petition  in  the  instant  case  shows  upon  its  face 
that  the  flooring  of  the  bridge  became  decayed  from  the 
effect  of  time  and  of  the  elements,  not  that  it  was  defec- 
tive when  the  bridge  was  originally  constructed,  nor  that 
it  became  defective,  after  it  was  laid,  by  any  affirmative 
act  of  the  city  or  of  its  officers  or  agents.  There  is,  to 
be  sure,  an  averment  that  it  was  negligence  on  the  part 
of  the  city  ever  to  have  built  a  bridge  with  wooden  floor- 
ing over  the  gutter  as  part  of  the  general  plan  of  paving 
the  street,  but  it  was  not  alleged  that  unsound  or  de- 
fective material  was  used  in  its  construction.  If  the 
flooring  originally  laid  was  not  defective,  the  fact  that 
the  material  used  was  not  indestructible  or  impervious 
to  gradual  decay  could  not,  it  seems  to  us,  charge  the 
city  with  negligence  in  the  initial  construction  of  the 
bridge. 

In  its  final  analysis,  therefore,  the  petition  sets  up 
nothing  more  than  a  defect  arising  from  natural  causes, 
without  the  interposition  of  any  affirmative  act  of  neg-  , 
ligence  on  the  part  of  the  city  to  bring  it  about  or  to 
aggravate  it.  In  such  a  case  we  are  convinced  that  the 
statute  requiring  five  days'  prior  notice  to  the  city  ap- 


Vol.  104]  JANUARY  TERM,  1920.  453 


Gesford  v.  Star  Van  &  Storage  Co. 


plies,  and  that,  in  the  absence  of  any  allegation  of  com- 
pliance therewith,  the  demurrer  to  the  petition  was  prop- 
erlv  sustained. 

Tt  appears  from  the  record  that  the  defendant  filed  an 
answer  setting  forth  a  plea  of  former  adjudication  based 
upon  the  judgment  of  dismissal  rendered  against  the 
plaintiff  in  the  first  case  that  she  brought.  The  plaintiff 
demurred  to  this  plea,  and  the  whole  case  was  submitted 
to  the  court  on  the  question  whether  the  action  was 
t)arred  by  the  previous  judgment,  as  well  as  upon  the 
question  whether  the  petition  was  demurrable  for  failure 
to  allege  the  giving  of  the  notice.  The  trial  court  hav- 
ing determined  the  case  upon  the  demurrer  to  the  peti 
tion,  the  plaintiff  had  no  standing  in  court,  and  there 
was,  in  effect,  no  petition  and  no  case  which  the  defend 
ant  could  meet  by  a  plea  in  bar.  As  the  trial  court  was 
right  in  his  ruling  upon  the  demurrer,  the  same  situation 
exists  here,  and  this  court  is  without  any  basis  upon 
which  to  consider  the  question  of  res  judicata,  although 
it  has  been  ably  presented  in  the  briefs. 

We  recommend  that  the  judgment  of  the  court  below 
be  affirmed. 

Per  Cubiam.  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  affirmed, 
and  this  opinion  is  adopted  by  and  made  the  opinion  of 
the  court. 

Affirmed. 


WiiJJAM   Gesford,  appellant,  v.  Star  Van   &   Storage 

Company,  appellee. 

Filed  Apbil  17,  1920.    No.  20987. 

1.  Bailment:  Ck)NT]iACT:  Terms.  The  parties  to  a  bailment  may 
diminish  the  liability  of  the  bailee  by  special  contract,  and  the 
bailee  may  impose  whatever  terms  he  chooses,  if  notice  thereof 
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be  given  to  the  bailor,  and  he  understands  and  assents  to  them, 
provided  the  contract  i^  not  in  violation  of  law  or  of  public  policy, 
and  does  not  undertake  to  exempt  the  bailee  from  the  consequences 
of  his  own  fraud  or  negligence. 

2.  :  :  .  Where  a  building  operated  by  a  bailee  (or 

hire  for  storage  purpc^es  is  without  equipment  or  facilities  for 
heating  or  for  regulating  the  temperature,  such  bailee  may,  as 
a  condition  to  the  acceptance  for  storage  of  property  likely  to  be 
damaged  by  heat  or  cold,  by  special  contract  relieve  himself  from 
liability  for  damage  resulting  from  changes  in  the  temperature 
which  the  building  is  not  equipped  to  guard  against  or  prevent. 

3.  :  :  .  If  a  bailee,  operating  for  storage  purposes 

a  building  not  equipped  with  heating  facilities,  notifies  the  bailor 
that  he  will  not  accept  the  property  and  be  responsible  for  freez- 
ing,' and  that  the  risk  of  freezing  must  be  assumed  by  the  bailor* 
and   the  bailor  understands  and  assents  to  such  condition,  the 
care  which  the  bailee  is  required  to  exercise  to  protect  the  propertv 
is  to  be  measured  by  the  means  and  facilities  at  his  disposal  when 
the  contract  of  storage  was  made,  and  the  bailee  is  under  no  duty 
to  provide  other  means  of  heating  the  building. 

4.  Appeal:  Instruction:  Habmless  Ebror.  Where  the  verdict  returned 
by.  the  jury  was  the  only  one  Justified  by  the  evidence,  inaccuracy 
in  an  instruction  as  to  the  burden  of  proof  is  not  ground  for 
reversal. 

Appeal  from  the  district  court  for  Lancaster  county: 
WilUam  M.  Morning,  Judge.    Aifirmed. 

Burkett,  Wilson  &  Brown,  for  appellant. 

Henry  F.  Guile,  contra. 

DORSEY,  C. 

This  action  is  to  recover  damages  for  apples  frozen 
while  in  storage  in  a  building  operated  by  defendant  for 
storage  purposes  in  the  city  of  Lincoln.  The  verdict 
and  judgment  were  for  the  defendant,  and  the  plaintiff 
appeals. 

In  his  petition  the  plaintiff  averred  that  in  November 
li917,  he  entered  into  a  contract  with  the  defendant  to 
store  apples  in  its  storage  warehouse,  and  that,  in  ac- 
cordance therewith,  they  were  stored  in  the  basement 
of  the  building;  that  he  removed   some   of   the   apples 
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during  November  and  December,  but  that  the  remain- 
ing 275  barrels  were  frozen  and  greatly  damaged  dur- 
ing the  following  January,  because  the  defendant  negli- 
gently permitted  the  basement  where  they  were  stored 
to  become  too  cold. 

The  defendant,  in  its  answer,  pleaded  that  it  had 
never  operated  a  cold  storage  warehouse,  and  that  the 
plaintiff  well  knew  that  its  building  contained  no  facili- 
ties for  regulating  the  temperature;  that,  at  the  time 
the  arrangements  were  made  for  storage,  the  plaintiff 
inspected  the  warehouse  and  selected  that  part  of  the 
basement  in  which  he  desired  the  apples  to  be  stored, 
and  that  he  then  and  there  assumed  all  risk  of  loss  or 
damage  to  the  apples  by  freezing. 

The  record  shows,  without  dispute,  that  the  basement 
of  the  building  where  the  apples  were  stored  was  divided 
by  a  partition  wall  into  two  rooms,  each  70  feet  by  45 
feet  in  size.  The  room  south  of  the  partition  was  filled 
up  at  the  time  the  plaintiff  went  to  arrange  for  storage 
and  the  north  room  was  alone  available  for  storing  the 
apples.  There  was  a  furnace  in  the  south  room,  which 
incidentally  threw  out  some  heat  there,  but  which  was 
designed  to  heat  the  office  upstairs,  and  not  the  base- 
ment. There  were  no  facilities  for  heating  the  base 
ment,  and  it  was  no  part  of  the  defendant's  plan  in  the 
operation  of  its  storage  business  that  the  basement 
should  be  heated.  The  only  way  by  which  any  heat  from 
the  south  room  could  reach  the  north  room  of  the  base- 
ment was  through  a  door  in  the  partition,  which,  how- 
ever, was  habitually  kept  closed.  There  is  no  evidence 
to  indicate  that,  if  it  had  been  kept  open,  there  would 
have  been  enough  heat  to  materially  raise  the  tempera- 
ture in  the  north  room. 

When  the  plaintiff  went  to  the  defendant's  office  with 
a  view  to  arranging  for  storage,  an  agent  of  the  defend- 
ant went  with  him  into  the  basement.  They  passed 
through  the  south  room  into  the  north  room.  The  plain- 
tiff made  no  inquiry  or  examination  as  to  the  facilities 
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for  heating.  Nothing  was  said  by  either  party  as  to 
there  being  no  method  of  heating  the  north  room.  The 
plaintiff  testified  that  he  inquired  whether  anything  was 
ever  frozen  there,  and  that  the  defendant's  agent  an- 
swered in  the  negative.  The  latter  testified,  however, 
that  he  cautioned  the  plaintiff  as  to  the  risk  of  apples 
freezing  in  the  north  room  and  explicitly  told  him  ihat 
it  must  be  at  his  risk.  The  plaintiff  denied  that  any 
such  statement  was  made. 

The  trial  court  submitted  to  the  jury  the  following 
interrogatory:  **By  the  terms  of  the  agreement  under 
which  said  apples  were  stored  in  defendant's  basement, 
did  the  plaintiff  agree  to  assume  the  risk  of  freezing!" 
To  which  the  jury  answered:  *'Yes."  The  jury  were 
instructed  that,  if  they  found  that  such  risk  was  assumed 
by  the  defendant  under  the  contract,  *'the  defendant 
owed  no  affirmative  duty  to  the  plaintiff  to  protect  said 
apples  from  freezing;  it  owed  no  duty  to  furnish  heat 
for  said  basement,  nor  did  it  owe  any  duty  in  that  event 
to  make  any  changes  or  alterations  of  any  kind  in  said 
basement  to  protect  said  apples  from  the  result  of  low 
temperature,  and  if  you  find  the  contract  was  as  defend- 
ant contends  in  said  particular  your  verdict  will  be  for 
the  defendant.'* 

The  plaintiff  contends  that  this  instruction  was  er- 
roneous, for  the  reason  that  under  section  7472,  Rev.  St. 
1913,  the  defendant  could  not  contract  for  exemption 
from  liability  for  failure  to  exercise  such  care  with  re- 
gard to  goods  stored  **as  a  reasonably  careful  owner  of 
similar  goods  would  exercise;"  that,  notwithstanding 
any  contract  to  the  contrary,  it  was  still  the  duty  of  the 
defendant  to  exercise  ordinary  care  to  protect  the  apples 
from  freezing,  which  in  this  case,  the  plaintiff  argues, 
required  it  to  provide  heat  for  the  north  basement,  where 
the  apples  were  stored. 

''The  parties  to  a  bailment  may  diminish  the  liability 
of  the  bailee  by  special  contract,  the  principle  being  that 
the  bailee  may  impose  whatever  terms  he  chooses,  if  he 
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gives  the  bailor  notice  that  there  are  special  terms  and 
the  means  of  knowing  what  they  are;  and',  if  the  bailor 
chooses  to  make  the  bailment,  he  is  bound  by  them,  pro- 
vided the  contract  is  not  in  violation  of  law  or  public 
policy,  and  that  it  stops  short  of  protection  in  case  of 
fraud  or  negligence  of  the  bailee.*'    6  C.  J.  1112,  sec.  44. 

In  the  instant  case  the  defendant  was  entitled  to  at- 
tach whatever  conditions  it  saw  fit  to  the  acceptance  of 
the  apples  for  storage,  provided  the  plaintiff  understood 
and  assented  to  them,  and  that  the  contract  did  not 
assume  to  exempt  the  defendant  from  the  consequences 
of  its  own  negligence.  The  defendant's  warehouse  was 
not  equipped  for  heating,  and  it  was  not  in  the  regular 
line  of  its  business  to  undertake  to  store  property  the 
preservation  of  which  required  the  temperature  to  be 
regulated.  It  was,  therefore,  entitled  to  make  its  con- 
tracts conform  to  the  limitations  of  its  equipment  and 
to  confine  them  within  the  scope  of  its  ordinary  business. 
No  rule  of  law  governing  bailments  would  forbid  the  de- 
fendant to  make  a  contract  to  protect  itself  from  liability 
for  damages  arising  from  some  cause  that  could  not  be 
guarded  against  by  the  use  of  the  ordinary  means  and 
facilities  at  its  disposal. 

In  insisting  upon  the  condition  that  it  should  not  be 
responsible  for  freezing,  the  defendant  did  not  thereby 
stipulate  for  exemption  from  liability  for  negligence.  It 
merely  foresaw  and  stipulated  against  a  possibility 
which  it  was  powerless  to  avert  without  other  and  great- 
er facilities  than  it  possessed.  By  assenting  to  that 
condition  and  assuming  the  risk  of  freezing,  the  plain- 
tiff,  in  effect,  agreed  that  the  defendant's  duty  of  rea- 
sonable care  for  the  protection  of  the  property  should 
be  limited  to  the  means  actually  at  its  disposal  in  the 
ordinary  course  of  its  business,  taking  into  consideration 
the  lack  of  facilities  to  heat  the  warehouse.  It  became 
the  defendant's  duty  then  only  to  see  that  the  apples 
were  exposed  to  no  greater  risk  of  freezing  than  was 
naturally  incident  to  their  storage  in  a  building  which 
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had  no  heating  facilities,  and  did  not  extend  to  provid- 
ing special  means  for  heating. 

There  is  nothing  in  the  record  to  indicate  that  any- 
thing that  could  have  been  done  was  not  done  to  protect 
the  apples,  except,  as  the  plaintiff  suggests,  that  stoves 
might  have  been  put  up  in  the  basement.  Under  the  cir- 
cumstances, however,  we  cannot  say  that  the  failure  of 
the  defendant  to  set  up  stoves  constituted  negligence. 

In  Denver  Public  Warehouse  Co.  v-  Munger,  20  Colo. 
A  pp.  56,  relied  upon  by  the  plaintiff,  apples  were  stored 
in  a  public  warehouse  for  which  a  receipt  was  Issued 
bearing  upon  its  face  the  words  '*at  owner's  risk.**  The 
ai)ples  were  damaged  by  freezing,  and  the  plaintiff  re- 
covered a  verdict  and  judgment,  which  was  affirmed. 
The  negligence  claimed  was  in  not  exercising  ordinary 
care  to  protect  the  apples  against  the  cold  weather.  The 
facilities  for  heating  included  oil  stoves,  but  these  were 
not  utilized.  There  was  no  evidence  of  any  contract 
h'miting  the  liability  of  the  warehouseman,  or  of  any 
assumption  of  the  risk  of  freezing  by  the  bailor,  unless 
such  a  contract  could  be  implied  from  the  words,  **at 
owner's  risk,'*  on  the  receipt.  The  supreme  court  of 
Colorado  held  that  these  words  did  not  have  the  effect 
of  releasing  the  bailee  from  the  exercise  of  ordinary 
care,  and  that,  under  the  circumstances  of  the  case,  ordi- 
nary  care  required  the  bailee  to  make  use  of  its  oil 
stoves. 

The  features  that  distinguish  the  case  just  referred  to 
from  the  instant  case  are:  (1)  The  absence  in  the  Colo- 
rado case  of  any  positive  agreement  on  the  part  of  the 
bailor  to  assume  the  risk  of  freezing,  or  of  any  affirma- 
tive notice  to  him  by  the  bailee  that  it  would  not  accept 
the  aj)ples  for  storage  and  be  responsible  for  freezing; 
(2)  the  bailor  in  the  Colorado  case  had  no  reason  to  sup- 
pose  that  the  warehouse  would  not  be  so  heated  as  to  pro- 
tect the  apples  from  freezing,  and  the  warehouse  ap- 
peared to  be  suitable  for  that  purpose;  and  (3)  the  bailee 
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had  facilities  for  heating  by  means  of  oil  stoves,  which 
it  failed  to  make  use  of. 

Before  he  entered  into  the  contract,  the  plaintiff  in 
the  instant  case  was  fully  advised  that  the  defendant 
would  not  accept  the  apples  for  storage  and  agree  to 
protect  them  against  freezing,  and  the  plaintiflE  definite- 
ly assumed  that  risk.  In  the  face  of  that  explicit  under- 
standing, he  is  in  no  position  to  urge  that  he  had  no 
reason  to  suppose  that  the  defendant's  warehouse  would 
not  be  so  heated  as  to  guard  against  freezing,  and  it 
moreover  clearly  appears  that  the  defendant,  in  the  or- 
dinary  course  of  its  business,  neither  possessed  nor  pro- 
fessed  to  have  facilities  for  heating  the  building. 

The  plaintiff  also  complains  of  an  instruction  placing 
upon  him  the  burden  of  proving  that  the  defendant  did 
not  use  ordinary  care.  He  points  to  the  rule  announced 
in  Davis  v.  Taylor  S  Son,  92  Neb.  769,  that,  when  a  bailee 
returns  the  goods  in  a  damaged  condition,  the  burden 
is  upon  him  to  show  that  the  damage  did  not  occur 
through  his  negligence.  The  jury  in  the  instant  case, 
however,  were  instructed  that  the  burden  of  proof  was 
upon  the  defendant  to  establish  the  special  contract 
whereby  the  plaintiff  assumed  the  risk  of  freezing.  Hav- 
ing determined  that  issue  in  favor  of  the  defendant, 
no  other  verdict  was  possible  under  the  law  and  the  un- 
disputed evidence  than  the  one  which  was  returned  by 
the  jury.  In  the  light  of  the  special  contract,  it  con- 
clusively appeared  from  all  the  evidence  that  the  de- 
fendant was  not  negligent,  and  any  error  in  the  instruc- 
tion with  reference  to  the  burden  of  proof  of  negligence 
could  not  have  been  prejudicial  to  the  defendant.  Brad- 
ley V.  Chicago,  B.  <&  Q.  R.  Co.,  90  Neb.  28. 

We  recommend  that  the  judgment  of  the  court  below 
be  affirmed. 

Per  Curiam.  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  affirmed, 
and  this  opinion  is  adopted  by  and  made  the  opinion  of 
the  court. 

Affibmbd. 
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Edwabd  Sternad,  appellee,  v.  Omaha  &  Council  Bluffs 
Street  Railway  Company,  appellant. 

Fnn  Apeil  17,  1920.     No.  20922. 

1.  Master  and  Serrant:  Assaxtlt:   Scope  of  Emflotment:   QxTxsnoif 

roB  JuBT.  When  a  serrant,  while  in  the  discharge  of  the  duties 
for  which  he  was  employed,  commits  an  unprovoked  assault  upon 
another,  the  question  whether  he  was  acting  within  the  scope  of 
his  employment  or  outside  of  it  to  effect  some  purpose  of  his  own» 
is  generally  a  question  of  fact  for  a  Jury,  and  its  verdict  is  con- 
clusive, provided  there  be  sufficient  testimony  to  support  it 

2.  ;  :  LiABiUTT  or  Masteb.    The  master  is  responsible 

for  the  act  of  his  servant  committed  in  the  scope  of  the  employ- 
ment, even  where  he  departs  from  his  instructions,  acts  wrongfully, 
wilfully,  or  illegally. 

Appeal  from  the  district  court  for   Douglas   county : 
Arthur  C.  Wakeley,  Judge.    Affirmed. 

John  L.  Webster  and  WUliant  M.  Burton,  for  appel- 
lant. 

W.  J.  Connell,  contra. 

TlRBETS,  C. 

This  is  an  action  by  the  plaintiff,  by  his  mother  and 
next  friend,  to  recover  from  the  defendant  damages  in 
flicted  upon  the  plaintiff  by  an  employee  of  defendant. 
Verdict  for  plaintiff  for  the  sum  of  $1,000,  on  which 
about  16  years  of  age.  Defendant  was  and  is  a  corpora- 
Plaintiff  was,  at  the  commencement  of  this  action, 
judgment  was  rendered.  Defendant  appeals, 
tion  owning  and  operating  a  street  railway  in  the  city 
of  Omaha,  Nebraska.  On  March  9,  1917,  about  9  o'clock 
p.  m.,  one  of  the  cars  of  defendant  was  proceeding  on 
Thirteenth  street  of  said  city  near  its  intersection  with 
Dominion  street.  The  plaintiff  was  running  to  catch  the 
car  for  the  purpose  of  becoming  a  passenger  thereon, 
when  the  conductor  on  the  car  fired  a  revolver  at  plain- 
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tiff,  the  bullet  striking  the  plaintiff  in  the  right  arm  and 
wounding  him.  There  had  been  on  different  occasions 
collection  of  boys  at  said  point  who  had  frequently  an- 
noyed the  employees  of  the  defendant  by  jumping  on 
and  off  cars  without  any  intention  of  becoming  passen- 
gers thereon,  disconnecting  the  trolley  pole  from  the 
power  line,  and  in  various  ways  sought  to  annoy  the 
employees  of  defendant  and  hinder  and  delay  the  opera- 
tion of  the  cars,  and  especially  had  been  annoying  the 
conductor  who  fired  the  shot  that  wounded  plaintiff. 

There  is  practically  no  controversy  in  the  evidence, 
and  the  only  questions  to  be  determined  are:  Was  the 
verdict  based  upon  sufficient  evidence?  and,  further, 
was  the  employee  acting  within  the  scope  of  his  employ- 
ment in  shooting  plaintiff? 

The  evidence  is  conclusive  that  the  person  who  fired 
the  shot  was  the  conductor  on  the  defendant's  car,  that 
the  bullet  he  fired  wounded  plaintiff,  and  that  the  assault 
was  unprovoked  and  unjustified.  These  facts  are  fully 
substantiated  by  the  record,  and  the  jury  by  their  ver- 
dict so  found.  Counsel  for  defendant,  however,  main- 
tains that  the  firing  ui)on  the  plaintiff  by  the  conductor 
was  not  within  the  scope  of  his  employment,  and  cites 
numerous  authorities  to  maintain  his  position.  The  rec- 
ord discloses  that  this  particular  conductor  had  been 
annoyed  by  the  persistent  and  repeated  acts  of  boys,  at 
or  near  where  the  assault  occurred,  in  jumping  on  the 
car  and  removing  the  connection  between  the  line  fur- 
periors.  In  all  of  these  matters  he  is  acting  within  the 
nishing  the  power  and  the  car.  We  think  it  is  a  reasona- 
ble conclusion  that  the  duties  of  a  conductor  are  fo  keep 
management  of  the  car  subject  to  the  orders  of  his  su- 
protect  passengers,  collect  fares,  and  have  the  general 
the  connection  made,  keep  trespassers  from  the  car, 
scope  of  his  employment.  It  will  be  conceded  that  in 
the  instant  case  the  conductor  was  not  expected  or  di- 
rected by  the  company  to  shoot  down  an  inoffensive  boy 
in  the  street  for  no  better  reason  than  that  he  suspected 
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the  boy  intended  to  interfere  with  the  operation  of  the 
car,  or  had  interfered  with  it  in  the  past,  or  sought  to 
annoy  him  in  the  discharge  of  his  duties. 

In  protecting  the  property  and  operation  thereof  of 
his  employers,  he  would  be  entitled  to  exercise  such  force 
and  use  such  means  as  was  necessary  and  the  occasion 
demanded,  and  it  was  for  that  purpose  he  was  placed  in 
charge  of  the  car.  In  shooting  the  plaintiff  he  was  car- 
i7ing  out  what  was  his  mistaken  idea  of  the  necessary 
force  to  be  used.  The  shooting  was  not  only  done  while 
the  conductor  was  in  the  employ  of  the  company,  but 
also  while  he  was  in  the  active  discharge  of  the  duties 
for  which  he  was  employed,  and  in  charge  of  property 
it  was  his  duty  to  protect.  In  the  instant  case  the  con- 
duct of  the  conductor  is  not  so  indicative  of  malice,  but 
of  temperament.  The  cases  cited  by  defendant  are  in 
some  respect  convincing  of  the  contentions  of  defend- 
ant, but  a  review  of  the  authorities  cited  demonstrates 
that  the  conclusions  arrived  at  do  not  depend  so  much 
on  the  principles  therein  involved  as  upon  the  facts  in  . 
each  particular  case.  It  is  largely  a  question  of  fact  for 
the  jury  to  determine  whether  an  employee  who  commits 
a  tort  is  acting  within  the  scope  of  his  employment.  In 
the  case  of  Nesbit  v.  Chicago,  R.  L  &  P.  R.  Co.,  163  la. 
39,  50,  the  court  held:  ** Whether  the  servant  was  at 
the  time  in  question  acting  within  the  scope  of  his  em- 
ployment or  outside  of  it  to  effect  some  purpose  of  his 
own  is  generally  a  question  of  fact  for  a  jury,  and  its 
verdict  is  conclusive,  provided  there  be  any  substantial 
testimony  to  support  it.  Mott  v.  Consumers'  Ice  Co.,  73 
N.  Y.  543";  Cohen  v.  Dry  Dock  E.  B.  <&  B.  R.  Co.,  69  N. 
Y.  170;  Schulte  v.  Holliday,  54  Mich.  73." 

In  the  case  of  Rounds  v.  Delaware,  L,  &  W.  R.  Co.,  64 
N.  Y.  129,  21  Am.  Eep.  597,  Judge  Andrews,  writing  the 
opinion,  says:  **The  master  who  puts  the  servant  in  a 
place  of  trust  or  responsibility,  or  commits  to  him  the 
managomGnt  of  his  business  or  the  care  of  his  property, 
is  justly  held  responsible  when  the  servant,  through  lack 
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of  judgment  or  discretion,  or  from  infirmity  of  temper, 
or  under  the  influence  of  passion  aroused  by  the  circum- 
stances and  the  occasion,  goes  beyond  the  strict  line  of 
his  duty  or  authority  and  inflicts  an  unjustifiable  injury 
upon  another.'* 

The  New  York  courts  are  committed  to  the  following 
rule  contained  in  the  opinion  in  the  case  of  Hewson  v. 
Interurban  Street  R.  Co.,  88  N.  Y.  Supp.  816:  ''It  is  now 
well  settled  that  the  master  is  responsible  for  the  act  of 
his  servant  committed  in  the  scope  of  the  employment, 
even  where  he  departs  from  his  instructions,  acts  wrong- 
fully, wilfully,  or  illegally,  and  even  where  the  act  is 
committed  upon  a  trespasser/'  The  rule  therein  de- 
clared is  supported  by  numerous  authorities. 

In  the  ease  of  Bnniham  v.  Elk  Laundry  Co.,  121  Minn. 
],  it  was  held:  **In  an  action  against  the  principal  for 
an  assault  and  battery  committed  by  his  agent  upon 
plaintiff,  it  is  held  that  the  question  whether  the  assault 
so  committed  was  in  the  course  of  the  agent's  employ- 
ment was  one  of  fact  and  properly  submitted  to  the 
jury." 

The  chief  justice  in  the  opinion  says:  **Upon  thp 
question  as  to  what  wrongful  acts,  committed  by  an 
agent,  come  within  the  'scope  or  course  of  the  agent's 
employment,'  the  authorities  are  in  hopeless  confusion. 
It  is  not  at  all  difficult  to  find  conflicting  decisions  from 
different  courts  upon  the  same,  or  substantially  the  same, 
state  of  facts.  The  old  rule  by  which  the  question  was 
made  to  turn  upon  a  strict  application  of  legal  princi- 
ples has  undergone  changes  in  later  decisions,  and  the 
question  under  the  modern  trend  of  opinion  resolves 
itself  into  one  of  fact,  or  mixed  law  and  fact.  Chief 
Justice  Start,  in  referring  to  the  subject  in  the  case  of 
McLaughlin  v.  Cloquet  Tie  S  Post  Co.,  119  Minn.  454, 
said:  *  While  the  abstract  rule  is  well  settled,  some  con- 
fusion has  arisen  in  applying  it  concretely,  especially 
with  reference  to  the  meaning  of  the  term  ''the  course 
of  and  within  the  scope  of  his  employment."    No  hard 
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and  fast  definition  of  the  term,  applicable  to  all  cases, 
can  be  given.  Some  of  the  earlier  cases  in  this  court 
seemingly  applied  the  rule  with  literal  exactness;  but  the 
tendency  of  the  later  oases  is  to  give  the  rule  a  more 
liberal  and  practical  application,  especially  in  cases 
where  the  business  of  the  master  intrusted  to  his  serv- 
ants involved  a  duty  owed  by  him  to  the  public/  Penas  v. 
Chicago,  M.  (6  St.  P.  R.  Co:,  112  Minn.  203,  30  L.  R.  A.  n. 
8.  627,  140  Am.  St.  Rep.  470;  Theisen  v.  Porter,  56  Minn. 
555 ;  Anderson  v.  International  Harvester  Co.,  104  Minn. 
49,  and  other  authorities  cited  by  the  chief  justice  in  the 
McLaughlin  case.** 

The  Burnham  and  Hewson  cases  are  in  accord  with 
the  decisions  of  this  court,  and  especially  in  the  case  of 
Chicago,  R.  I.  S  P.  R.  Co.  v.  Kerr,  74  Neb.  1,  wherein 
this  court  held:  *^The  master  is  liable  for  the  acts  of 
his  servant  within  the  general  scope  of  his  employment 
while  about  his  master's  business,  though  the  act  be  neg- 
ligent, wanton,  wilful,  or  malicious." 

The  case  of  Allertz  v.  Hankins,  102  Neb.  202,  is  in  no 
wise  in  conflict  with  the  Kerr  case,  and  the  Allertz  case 
holds  that  the  question  whether  the  servant  had  some 
purpose  of  his  own,  and  not  connected  with  his  employ- 
ment, in  doing  the  act  was  a  question  of  fact  for  the  jury. 

As  has  been  stated,  on  the  question  as  to  what  wrong- 
ful acts  committed  by  a  servant  come  within  the  scope 
or  course  of  the  servant's  employment,  the  authorities 
are  in  hopeless  confusion.  In  the  instant  case  the  con- 
ductor undoubtedly  supposed  the  plaintiflE  was  endeavor- 
ing to  reach  the  car  to  perpetrate  some  mischief,  it  was 
his  duty  and  within  the  scope  of  his  employment  to 
prevent  the  same,  and  in  his  misjudged  idea  of  the  ex- 
tent to  which  he  might  go  he  shot  and  wounded  the  plain- 
tiff. Whether  his  action  was  within  the  scope  of  his 
employment  was  a  question  of  fact  for  the  jury,  who  by 
their  verdict  determined  he  was  so  acting.  We  find  no 
error  in  the  record,  and  recommend  that  the  judgment 
be  affirmed. 
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Peb  Curiam.  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  affirmed, 
and  this  opinion  is  adopted  by  and  made  the  opinion  of 
the  court. 

Affibmed. 


Louise  VonDorn,  appella.nt,  v.  Louis  Rubin   bt  al., 

appeli^ees. 

Filed  Apbil  17,   1920.     No.   20928. 

1.  LlmitfttiOB  of  Aotloiis:  Alienation  of  Affections.  Where  affections 
of  plaintiff's  husband  were  alienated  by  another  woman,  and  he, 
at  that  time,  abandoned  the  plaintiff  and  entered  into  an  alleged 
marriage  with  such  other  woman,  and  from  that  time  cohabited 
with  such  woman  as  his  wife',  the  cause  of  action  in  fayor  of  the 
plaintiff  immediately  accrued,  and  the  statute  of  limitations  at- 
tached at  the  time  the  affections  of  plaintiff's  husband  were 
alienated  and  he  abandoned  her. 

2.  :  .    If,  in  such  case,  the  plaintiff  fails  to  bring  suit 

within  four  years  from  the  time  of  the  accrual  of  her  cause  of 

action,  and  there  is  no  showing  that  her  husband  has  retrans- 
ferred  or  returned  his  affections  or  attentions  to  her,  and  that  the 
defendant  then  had,  by  renewed  efforts,  again  alienated  them, 
the  fact  that  his  affections  have  been  retained  from  plaintiff 
through  the  continued  efforts  of  the  other  party  does  not  give  rise 
to  any  new  cause  of  action,  and  plaintifTs  original  cause  of  action 
would  be  barred. 

Appeal  from  the  district  court   for   Douglas   county: 

104  Neb.— 80 

William  A.  Redick,  Judge.    Afiirmed. 

Macfarland  d  Macfarland  and  Gray  (&  Brumbaugh,  for 
appellant. 

W.  J.  Connell,  contra. 

Flansbubg,  C. 

Action  by  plaintiff  for  damages  for  alienation  of  the 
affections  of  her  husband.  A  general  demurrer  and  plea 
of  the  statute  of  limitations  was  interposed  by  the  de- 
fendants and  sustained  by  the  court.    Plaintiff  elected 


466  NEBRASKA  REPORTS.  [Vol.  104 


Von  Dom  ▼.  Rubin. 


to  stand  upon  the  pleadings,  .and  her  suit  was  thereupon 
dismissed.     Plaintiff  appeals. 

The  petition  states  that  plaintiff  and  John  E.  Von- 
Dorn  were  married  April  13, 1896.  On  December  4,  1908, 
it  is  alleged  plaintiff  procured  a  divorce  from  her  said 
husband,  and  that  on  the  day  following,  December  5, 
1908,  upon  the  promise  of  her  husband  to  properly  con- 
duct himself  in  the  future,  a  reconciliation  was  effected 
and,  though  the  decree  of  divorce  was  never  set  aside 
nor  modified,  plaintiff  and  her  said  husband  from  the 
time  of  their  reconciliation  continued  to  cohabit  together 
for  a  period  of  3%  .y^ars,  with  the  understanding,  the 
petition  alleges,  that  their  reconciliation  and  cohabita- 
tion, in  effect,  nullified  the  divorce  decree  and  lawfully 
reinstated  them  as  husband  and  wife,  and  the  petition 
further  states  that  they  were  in  fact  husband  and  wife 
at  the  time  of  the  commencement  of  the  suit. 

It  is  further  alleged  that  the  defendant,  Nellie  Rubin, 
who,  it  may  be  stated,  had  been  the  corespondent  in  the 
divorce  suit  above  mentioned,  conspired  with  her  parents, 
the  other  defendants  in  this  action,  and  did  on  September 
11,  1911,  alienate  the  affections  of  plaintiff's  husband, 
and  with  the  connivance  of  the  said  defendants  per- 
suaded the  said  John  E.  VonDorn  to  desert  and  abandon 
the  plaintiff  and  withdraw  his  support  from  her  and  to 
enter  into  a  pretended  marriage  with  the  said  defend- 
ant, and  that  the  said  John  B.  VonDorn  and  defendant, 
since  that  time,  and  up  to  the  commencement  of  the  suit 
on  June  25,  1918,  have  been  living  together  as  husband 
and  wife. 

The  defendant  urges  as  one  ground  to  sustain  his  gen- 
eral  demurrer  that  the  petition,  by  the  facts  pleaded, 
discloses  that  plaintiff  and  j'ohn  E.  VonDorn  were  not, 
at  the  commencement  of  this  action,  husband  and  wife, 
but,  however  that  may  be,  we  find  it  unnecessary  to  pass 
upon  that  question,  for  were  we  to  assume,  as  plaintiff 
contends,  that  there  was  a  valid  marriage  relation  sub- 
sisting with  the  plaintiff,  still  it  occurs  to  us  that  plain- 
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tiff  has  in  no  event  brought  her  action  within  the  time 
required  by  law. 

More  than  four  years  had  elapsed  from  the  time  her 
cause  of  action  accrued  before  this  suit  was  commenced. 
The  completed  alienation  of  the  affections  of  the  plain- 
tiff's husband,  his  abandonment  of  her,  and  his  cohabi- 
tation with  the  woman,  with  whom  it  is  alleged  he  en- 
tered  into  a  pretended  marriage,  all  transpired  in  1911, 
and  that  condition  of  affairs  appears  to  have  been  con- 
tinuous for  a  period  of  almost  seven  years  prior  to  the 
commencement  of  this  suit. 

An  action  of  this  nature  is  based  upon  the  loss  of  the 
affections  and  companionship  of  the  husband,  for  loss 
of  support,  and  for  mental  anguish  and  injuries  to  the 
plaintiff's  feelings.  The  wrong  of  which  the  plaintiff 
complains  occurred  and  was  completed  in  1911.  The 
fact  that  the  loss  has  been  continuous  is  evidence  only  of 
the  amount  of  damages  suffered- by  her,  and  these  ac- 
cruing damages  are  not  severable  from  her  original 
cause  of  action.  They  are  the  natural  and  ordinary  con- 
sequences of  the  initial  wrong  committed,  and  no  new 
cause  of  action  springs  from  them.  It  is  the  general 
rule,  applicable  here,  that  when,  through  a  wrong  com- 
mitted, an  injury  is  inflicted  upon  another,  the  statute 
of  limitations  attaches  at  once,  even  though  at  that 
time  the  plaintiff  may  not  be  fully  advised  of  the  extent 
of  the  damages  suffered,  and  though  subsequent  sub- 
stantial damages  do  not  occur  until  a  later  date.  Fur- 
thermore, a  subsequent  continuance  or  increase  in  dam- 
ages results  in  no  new  cause  of  action.    25  Cyc.  1135. 

Here  no  new  cause  of  action  is  shown  since  the  year 
1911.  The  plaintiff  alleges  that  defendant,  through  her 
wiles  and  connivance,  retained  the  affections  of  the  plain- 
tiff's husband,  but  there  is  no  allegation  that  plaintiff's 
husband,  since  1911.  had  at  any  time  transferred  or  re- 
turned his  affections  to  the  plaintiff,  and  that  the  de- 
fendant then  had,  by  renewed  efforts,   again    alienated 
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them.  Under  these  allegations,  as  we  view  it,  no  new 
cause  of  action  is  shown,  and  plaintiff's  case,  we  must 
hold,  is  barred  by  the  statute  of  limitations.  Such  is 
the  ruling  in  a  similar  case:  Farneman  v.  Fartfeman, 
46  Ind.  App.  453,  459. 

We  therefore  recommend  that  the  judgment  of  the 
lower  court  be  affirmed. 

Per  Curiam.  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  affirmed, 
and  this  opinion  is  adopted  by  and  made  the  opinion  of 
the  court. 

Affirmed. 


Lulu  McCoy,  appellant,  v.  Omaha  &  Council  Bluffs 
Street  Railway  Company,  appellee. 

FILES)  Apbil   17,   1920.     No.   20942. 

Street  Hallways:  Injury  to  Pasbenoeb:  Duty  of  Conductob.  Where 
a  street  car  Is  slowing  speed  for  the  purpose  of  stopping  and  dis- 
charging a  passenger,  in  response  to  a  signal,  It  Is  not  the  duty  of 
the  conductor  to  warn  the  passenger,  who  has  proceeded  to  the  rear 
platform  with  the  apparent  purpose  of  being  In  readiness  to  alight, 
that  the  car  has  not  stopped,  or  of  danger  in  attempting  to  alight, 
unless  there  is  something  in  the  appearance  or  conduct  of  the  pas- 
senger which  should  reasonably  give  the  conductor  notice  that  the 
passenger  is  to  some  degree  helpless,  or  that  he  apparently,  under 
some  misapprehension  or  from  carelessness,  has  an  intention  of 
alighting  while  the  car  is  still  moving. 

Appeal  from  the  district  court   for   Douglas   county: 
Lee  S.  Estelle,  Judge.    Afflrmed. 

John  0.  Yeiser,  for  appellant. 

John  L.  Webster,  contra. 

Flansburg,  C. 

Action  for  damages  resulting  from  injuries  sustained 
by  the  plaintiff  while  she  was  a  passenger  on  one  of  the 
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defendant's  street  cars.  At  the  close  of  the  plaintiff's 
testimony,  the  court  directed  a  verdict  for  the  defend- 
ant.   Plaintiff  appeals. 

Plaintiff  was  a  passenger  on  defendant's  street  car  at 
about  9  o'clock  in  the  evening  of  November  6,  1917.  She 
was  then  about  53  years  of  age,  and  weighed  185  pounds. 
Her  eyesight,  she  said,  was  failing  so  that  she  had  to 
wear  glasses  to  read.  She  signaled  for  the  car  to  stop, 
rose  from  her  seat,  near  the  middle  of  the  car,  and  pro- 
ceeded to  the  rear  platform,  speaking  to  and  exchanging 
a  few  remarks,  as  she  passed,  with  acquaintances  who 
sat  near  the  rear  door.  She  walked  out  on  the  rear 
platform,  took  hold  of  the  handrail  at  the  side  of  the 
car,  and  looked  out.  She  says  that,  though  she  was  able 
to  see  the  pavement,  the  night  was  dark,  and  the  car  was 
going  so  smoothly  and  so  slowly,  since  it  was  about  to 
stop,  that  she  did  not  know  it  was  still  moving,  and 
stepped  off.  As  a  result  thereof  she  fell  and  sustained 
injuries. 

The  act  of  negligence  complained  of  is  that  the  con- 
ductor, who  stood  upon  the  rear  platform,  did  not  warn 
her  that  the  car  had  not  stopped.  As  the  evidence 
stands,  there  was  nothing  proved  in  the  appearance  or 
conduct  of  the  plaintiff  from  which  it  could  be  said  that 
the  conductor  knew  or  should  have  known  that  she  was 
to  any  degree  helpless,  or  in  need  of  protection  or  as- 
sistance, nor  that  he  knew  or  should  have  known  that 
she,  at  any  instant  before  she  stepped  down  and  off  the 
car,  believed  that  the  car  was  not  moving,  and  that  she 
therefore  intended  to  get  off  before  it  stopped.  Had  the 
conductor  known  that  she  believed  the  car  had  stopped, 
and  that  she,  therefore,  intended  to  get  off  before  it 
actually  did  stop,  or  if  the  circumstances  had  been  such 
as  to  reasonably  charge  him  with  that  notice,  it  would 
have  been  his  duty  from  that  instant  to  warn  her  and  to 
do  what  he  could  to  protect  her  against  incurring  any 
risk. 
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The  plaintiff,  so  far  as  the  evidence  shows,  would  have 
appeared  to  any  observer  to  have  been  active,  alert,  and 
nonnally  in  possession  of  her  faculties.  She  passed  back 
to  the  rear  platform,  and  to  the  steps,  as  hundreds  of 
other  passengers  do  daily,  in  order,  apparently,  to  take 
a  position  in  immediate  readiness  to  alight  when  the  car 
stopped.  The  conductor  is  not  possessed  of  occult  pow- 
ers, and,  under  the  circumstances  sho^ni,  was  not  bound 
to  anticipate  that  she  would  attempt  to  alight  from  the 
moving  car;  and  he  was  not  bound  to  warn  her,  unless 
from 'some  circumstance  he  had  been  given  reason  to 
anticipate  what  she  might  or  was  about  to  do.  Arm- 
strojfg  V.  Portland  R.  Co.,  52  Or.  437;  Sumner  v.  Grays 
Ilarhor  R.  S  L.  Co.,  89  Wash.  55;  Ilutchinson  v.  Capital 
Traction  Co.,  36  App.  D.  C.  251;  Gipson  v.  Shreveport 
Traction  Co.,  142  La.  498;  Mabry  v.  Boston  Elevated  R. 
Co.,  214  Mass.  463 ;  10  C.  J.  926,  sec.  1350. 

The  following  cases,  which,  upon  first  examination, 
may  appear  favorable  to  plaintiff's  contention,  are,  it 
seems  to  us,  distinguishable  from  the  present  case: 
Indiana  Union  Traction  Co.  v.  Stva/ford,  179  Ind.  279; 
Padncah  Traction  Co.  v.  Tolar,  162  Ky.  50;  Bhie  Grass 
Traction  Co.  v.  Skillman,  31  Ky.  Law  Rep.  480. 

In  the  Indiana  case  the  petition  affirmatively  stated 
that  the  conductor  actually  knew  that  the  plaintiff  in- 
tended to  alight  while  the  car  was  moving,  and  the  court 
therefore  hold  that  the  petition  stated  a  cause  of  action 
and  was  not  vulnerable  to  demurrer. 

In  the  Paducah  Traction  Company  case  the  plaintiff 
had  been  carried  past  her  stopping  place,  and  went  to 
the  back  platform  and  jumped  off  while  the  car  was  in 
the  middle  of  the  block,  and  the  court  said  the  peculiar 
circumstances  presented  a  question  for  the  jury  as  to 
whether  the  conductor  should  have  known  of  her  inten- 
tion and  warned  her  against  getting  off. 

In  the  Bbie  Grass  Traction  Company  case  the  conduc- 
tor opened  the  door  of  the  car,  which  might  have  been 
taken  as  an  invitation  for  the  passenger  to  alight,  and 
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the  failure  of  the  conductor  to  warn  the  passenger,  who 
passed  and  stepped  out  as  soon  as  the  door  was  opened, 
was  held  negligence.  That  case  is,  moreover,  criticized 
as  being  against  the  weight  of  authority  in  the  case  of 
Sumner  v.  Grays  Harbor  R.  S  L,  Co.,  supra. 

In  all  these  cases  the  general  rule,  as  we  have  above 
stated  it,  that  the  conductor  is  not  bound  to  give  warn- 
ing, unless  something  in  the  appearance  or  conduct  of 
the  passenger  requires  it,  is  recognized,  and  it  is  our 
opinion  that  the  plaintiff's  evidence  shows  that  her  case 
comes  within  that  general  rule  and  discloses  no  cause  of 
action. 

We  therefore  recommend  that  the  judgment  of  the 
lower  court  be  affirmed. 

Per  Curiam.  For  the  reasona  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  affirmed, 
and  this  opinion  is  adopted  by  and  made  the  opinion  of 
the  court. 

Affebmed. 


Riley  Fimple  v.  State  of  Nebraska. 

Filed  Apbil  30,  1920.     No.  21019. 

WltneEses:  Pbtvileoed  Communications.  Statements  made  to  an  at- 
torney, with  a  view  to  his  employment  in  the  litigation  in  which 
he  is  called  to  testify,  are  privileged,  even  though  no  fee  has  been 
paid  and  the  attorney  subsequently  refuses  a  retainer. 

Error  to  the  district  court  for  Harlan  county :  Harry 
S.  Dungan,  Judge.    Reversed. 

Bernard  McNeny,  for  plaintiff  in  error. 

Clarence  A.  Davis,  Attorney  General,  George  W, 
Ay  res,  J.  B.  Barnes,  Ralph  P.  Wilson  and  L.  D.  Hunt, 
contra^ 


% 
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Defendant  prosecutes  error  from  a  conviction  in  the 
district  court  for  Harlan  county,  on  an  information 
charging  him  with  assault  and  battery  upon  his  ^vife. 
Two  assignments  of  error  are  made.  The  first  relates 
to  the  admission  of  certain  testimony,  and  the  second 
raises  the  question  of  the  sufficiency  of  the  evidence. 

Defendant  is  73  years  of  age,  and  his  wife  is  23.  The 
half  century  that  separates  them  appears  to  be  responsi- 
ble for  the  lack  of  domestic  tranquility.  The  wife  claims 
that  her  husband  grabbed  her  by  the  throat  and  accused 
her  of  looking  with  too  much  favor  upon  a  neighbor. 
To  corroborate  her  story,  the  state  called  as  a  witness 
an  attorney  who  was  county  attorney  at  the  date  of  the 
alleged  assault,  and  who  drew  the  complaint.  The  testi- 
mony of  this  attorney  showed  that,  soon  after  the  dis- 
agreement between  defendant  and  his  wife,  defendant 
called  upon  him  in  his  office  and  made  certain  statements 
corroborative  of  the  testimony  given  by  the  wife.  This 
evidence  was  admitted  over  proper  objection  of  defend- 
ant's counsel  that  it  was  a  privileged  communication 
made  to  the  attorney  while  the  relationship  of  attorney 
and  client  existed.  It  appears  that  the  attorney  was  re- 
luctant to  give  the  testimony.  As  going  to  show  that 
he  believed  the  communication  confidential,  we  quote  his 
answer  when  asked  to  relate  the  conversation.  He  said : 
''Well,  I  don't  know  that  I  ought  to  tell  what  he  said, 
because  I  think  he  was  talking  to  me  in  a  confidential 
relationship,  or  thought  he  was."  Further  examination 
shows  that  some  time  during  their  conversation  the 
attorney  said:  ''Now,  Mr.  Fimple,  you  better  be  care- 
ful what  you  say  to  me,  because  I  am  the  county  attor- 
ney." Whether  this  warning  was  given  before  or  after 
defendant  had  detailed  the  happenings  at  his  home,  the 
witness  was  unable  to  say. 

The  testimony  of  defendant  shows  that  he  regarded 
the  conversation  with  the  attorney  as  confidential,  and 
he  claims  that  as  soon  as  he  was  informed  of  the  attor- 
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ney'9  official  position  he  ceased  to  discuss  the  matter 
and  proceeded  to  procure  another  attorney.  The  record 
Indicates  that  for  20  years  preceding  this  affair  he  had, 
on  different  occasions,  consulted  and  employed  this  at- 
torney, who  always  rendered  satisfactory  service.  The 
natural  conclusion  to  draw  from  all  the  circumstances  is 
that,  when  defendant  found  himself  in  trouble  with  his 
wife,  he  went  to  employ  the  attorney  who  had  success- 
fully handled  other  business  for  him.  This  attorney,  a 
man  of  ripe  judgment,  expressed  the  opinion  on  the  wit- 
ness-stand that  he  believed  defendant  thought  the  con- 
versation was  confidential,  and  he  declined  to  testify 
until  called  to  do  so  under  the  ruling  of  the  court. 

In  order  to  bring  a  communication  within  the  privilege 
accorded  by  the  statute,  it  is  sufficient  if  it  be  shown  that 
the  relation  of  attorney  and  client  existed  at  the  time 
the  communication  was  made,  and  this  privilege  is  ex- 
tended also  to  communications  properly  made  in  nego- 
tiating for  the  employment  of  the  attorney.  Nelson  v. 
Becker,  32  Neb.  99 ;  Farley  v.  Peebles,  50  Neb.  723.  The 
record  brings  this  case  within  the  rule. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed. 
Letton,  Day  and  Flansburg,  JJ.,  not  sittings 


Farmers  &  Merchants  Bank  op  Dewitt,  appellee,  v. 
Farmers  &  Merchants  Bank  of  Walton,  appellant. 

Filed  April  30,  1920.     No.  21024. 

Appeal:  Affibmance.    When  an  issue  of  fact  is  submitted  to  a  jury  on 
instructions  that  fairly  state  the  issue,  and  the  verdict  is  supported 
by  sufficient  competent  evidence,  it  will  not  be  disturbed. 

Appeal  from  the  district  court  for  Lancaster  county: 
WiLLARD  E.  Stewart,  Judge.    Affirmed. 
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T.  J,  Doyle,  for  appellant. 
Strode  &  Beghtol,  contra. 

.MORRISSET,  C.  J. 

Defendant  appeals  from  a  judgment  based  upon  two 
certificates  of  deposit  issued  by  defendant  to  plaintiff. 
One  certificate  was  for  $2,200,  dated  May,  21,  1914,  and 
payable  30  days  after  date.  The  second  was  of  the  same 
date,  payable  in  60  days,  and  for  the  sum  of  $2,860.  De- 
fendant admitted  the  execution  and  delivery  of  the  cer- 
tificates, but  alleged  that  they  were  issued  pursuant  to 
an  agreement  between  the  parties,  whereby  it  was  agreed 
that  plaintiff  should  furnish  to  defendant  the  sum  repre- 
sented by  the  certificates,  namely,  $5,060,  with  which  to 
pay  certain  dishonored  checks  of  one  Austin,  and  that 
upon  payment  by  defendant  of  these  checks  plaintiff  was 
to  return  the  certificates  of  deposit  to  defendant.  Defend- 
ant alleged  that  it  paid  the  checks  according  to  the  agree- 
ment, and  that  it  **  received  no  consideration  for  the 
certificates  other  than  the  money  to  distribute  to  the  pay- 
ment of  said  dishonored  checks.*' 

In  support  of  this  allegation,  defendant  set  out  a  con- 
tract bet^veen  the  Austin-Peterson  Shoe  Company,  and 
DeBoy  Austin,  its  secretary,  as  parties  of  the  first  part, 
and  defendant  bank  and  its  cashier,  J.  R.  Barger,  par- 
ties of  the  second  part,  Wherein  it  was  agreed  that  in 
consideration  of  the  obligations  therein  existing,  and 
money  loaned  and  to  be  loaned  by  the  first  party,  Alex 
Franke  was  appointed  agent  and  attorney  in  fact  for 
the  various  mercantile  concerns  operated  by  the  first 
party,  and  was  authorized  to  take  them  over  and  operate 
them  and  to  pay  off  the  indebtedness,  having  full  and 
general  charge  of  all  the  business.  It  was  further  al- 
leged that  the  overdrafts  and  dishonored  checks  of  the 
Austin-Peterson  Shoe  Company  and  DeRoy  Austin 
amounted  to  $5,060;  that  plaintiff  agreed  that  if  defend- 
ant would  execute  and  deliver  the  certificates  in  suit  to 
be  held  by  plaintiff  for  the  time  stated  in  the  respective 
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certificates,  while  the  goods  of  the  mercantile  company 
were  being  converted  into  cash,  plaintiff  would  sur- 
render up  the  certificates  to  defendant;  and  that  plain- 
tiff would  execute  a  writing  evidencing  the  agreement 
alleged.    A  writing  in  the  following  form  is  set  out: 

''Walton,  Neb.,  May  21,  1914.  Received  of  Farmers 
&  Merchants  Bank,  Walton,  certificates  of  deposit  for 
$2,200  for  30  days  and  one  of  $2,860  for  60  days  which 
I  agree  to  hold  for  time  mentioned,  unless  sooner  paid 
by  receipts  from  stores  of  Austin-Peterson  Shoe  Co.  as 
designated  in  agreement  and  assignment  of  Austin- 
Peterson  Shoe  Co.,  DeRoy  Austin,  Sec'y,  of  even  date 
herewith  in  favor  of  Farmers  &  Merchants  Bank,  Wal- 
ton, and  Farmers  &  Merchants  Bank,  Dewitt,  and  L.  A. 
Berge,  J.  R.  Barger,  Cashier. 

''Farmers  &  Merchants  Bank,  Dewitt,  Neb." 

It  is  alleged  that  plaintiff  fraudulently  failed  to  in- 
corporate in  this  receipt  an  agreement  to  return  the 
certificates,  and  the  court  was  asked  to  reform  the  same 
so  as  to  include  that  stipulation.  The  reply  was  a  gen- 
eral denial  of  all  allegations  of  new  matter  pleaded. 

The  first  assignment  of  error  deals  with  instraction 
No.  6  given  by  the  court.  This  instruction  merely  stated 
the  measure  of  recovery  in  case  the  jury  found  for  plain- 
tiff. We  see  no  error  in  the  instruction,  and  we  assume 
it  is  not  seriously  urged,  since  it  was  not  called  to  the 
attention  of  the  trial  court  in  the  motion  for  a  new  trial. 

Instruction  No.  5  told  the  jury  that,  if  they  found  that 
the  money  represented  by  the  two  certificates  in  suit  was 
furnished  by  plaintiff  for  the  purpose  of  paying  the 
checks  set  out  in  defendant's  answer,  and  that  they  were 
to  be  surrendered  up  under  the  conditions  alleged  by 
defendant,  the  verdict  should  be  for  defendant;  but  if 
they  were  not  so  satisfied  from  the  evidence,  and  if  the 
money  represented  by  the  certificates  was  in  fact  loaned 
to  defendant,  the  verdict  should  be  for  plaintiff.  This 
instruction  is  criticized,  but  we  find  no  error  in  it.  It 
appears  to  fairly  state  the  issue,  which  defendant  in  its 
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brief  sums  up  as  follows:  **Tlie  whole  issue  before  the 
jury  was :  Were  these  certificates  given  under  an  agree- 
ment that  in  30  and  60  days  they  would  be  returned 
when  the  dishonored  checks  were  paid  with  the  money 
paid  for  that  purposed 

There  is  complaint  on  the  rulings  of  the  court  relat- 
ing to  the  admission  of  evidence,  and  especially  to  the 
cross-examination  of  the  cashier  of  defendant  bank,  but 
we  find  nothing  in  these  assignments  that .  constitute 
prejudicial  error.  The  whole  question  was  one  of  fact, 
and  the  jury  found  against  defendant.  It  may  be  con- 
ceded that  there  is  suflScient  dispute  in  the  evidence  to 
support  the  verdict  had  it  been  in  favor  of  defendant, 
but  there  is  also  suflScient  proof  to  support  the  verdict 
which  the  jury  rendered. 

Affibmed. 
Flansburg,  J.,  not  sitting. 


Lemuel  M.  Clay  et  al.,  appellees,  v.  Fbank  H.  Palmer 

ET  AL.,  appellants. 

Filed  April  30,  1920.     No.  20871. 

1.  Vendor  and  Purchaser:  Notice  of  Lease.  One  who  purchases  land, 
with  knowledge  that  others  are  in  possession  of  a  portion  of  it 
under  an  agreement  of  the  nature  of  a  mining  lease,  takes  it  sub- 
ject to  the  rights  of  the  lessees. 

2.  Mines  and  Minerals:  Contract:  Construction.  The  agreement 
set  forth  in  the  opinion,  considered  in  connection  with  other  evi- 
dence in  the  record,  held  to  be  more  than  a  mere  license  to  extract 
potash,  and  to  confer  upon  the  lessees  the  exclusive  right  to  occu- 
py the  leased  premises  and  remove  potash. 

3.   :  Lease:  Abandonment.    Evidence  examined,  and  held,  not 

to  show  abandonment  by  the  lessees  at  the  time  defendants  entered 

•  and  removed  mineral-bearing  water  from  the  leased  premises. 

4.  Partnership:  Wrongful  Acts:  Dissolution:  Parties.  Where  a 
partner  has,  in  violation  of  his  duty  to  the  partnership,  wrongfully 
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disposed  of  property  in  which  the  partnership  has  an  interest,  or 
wrongfully  surrenders  partnership  rights  to  third  parties  with 
notice  of  the  same,  a  court  of  equity  may,  in  a  suit  by  the  other 
partners  against  the  wrongdoers,  compel  restitution,  and,  if  re- 
quested and  justified,  dissjolvc^  the  partnership  and  compel  an 
accounting.  In  such  a  suit  all  parties  who  have  knowingly  re- 
ceived such  property  are  proper  parties  defendant. 

5.  Troyer:  Measure  of  Damages'  In  this  state  the  rule  is,  that  dam- 
ages shall  only  be  compensatory,  and  not  punitive;  and.  where 
property  wrongfully  taken  has  been  changed  in  its  nature  and  can 
not  be  identified,  the  measure  of  damages  is  its  value  immediately 
after  it  has  been  taken  and  reduced  to  the  possession  of  the  wrong- 
ful taker. 

Appeal  from  the  district  court  for  Sheridan  county: 
William  H.  Westover,  Judge.  Affirmed  in  part,  and  re- 
versed in  part. 

Herbert  S.  Hadley,  E.  P.  Holmes,  William  V.  Hodges, 
John  8.  Kirkpatrick,  Mitchell  S  Gantz  and  L.  J.  Wil- 
liams,  for  appellants. 

Sullivan,  Squires  <&  Johnson  and  0.  A.  Abbott,  contra. 

Letton,  J. 

This  action  was  brought  by  two  members  of  a  partner- 
ship to  reform  a  contract  and  establish  it  as  a  lease, 
for  a  specific  enforcement  of  the  instrument  as  reformed, 
and  to  enjoin  defendants  from  interfering  with  posses- 
sion of  the  leased  premises,  for  recovery  of  the  property, 
or  its  proceeds,  for  an  accounting,  and  praying  for  a 
dissolution  of  the  partnership. 

The  petition  alleges,  in  substance :  Plaintiffs  Clay  and 
Irwin  are  members  of  a  partnership  named  the  Palmer 
Potash  Products  Company,  each  owning  a  one-third  in- 
terest, the  other  one-third  interest  being  owned  by  the 
defendants  Frank  H.  Palmer  and  Emily  W.  Palmer,  his 
wife. 

In  February,  1916,  Henry  J.  Ashburger  and  Gottlieb 
Ashburger,  owners  of  about  1,240  acres  of  land  in  Sheri- 
dan county,  sold  the  same  to  Palmer  for  $12,400,  $200  of 
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which  was  paid  in  cash.    The  remainder  was  to  be  paid 
on  March  1,  1917,  when  the  deed  and  abstract  were  to  bo 
delivered.  Possession  was  given  May  1,  1916.  On  part  of 
this  land  there  were  two  lakes,  the  waters  and  underlying 
soil  of  which  contained  potash.    So  far  the  allegations 
are  undisputed.    It  is  alleged  that  in  June,  1916,  Palmer 
entered  into  this  partnership  agreement  with  Lee  Owen, 
Helmer  Haglund,  and  L.  M.  Clay  for  the  purpose  of 
producing  potash  from  the  waters  and  deposits  of  part 
of  the  larger  lake,  known  as  Ashburger  lake.    It  is  al- 
leged, and  the  evidence  in  behalf  of  plaintiff  tends  to 
prove,  that  an  oral  lease  was  made  by  Palmer  to  the 
partnership  for  the  term  of  20  years  to  all  that  part  of 
the  lake  lying  south  of  a  line  crossing  the  lake,  which  was 
marked  out  by  the  parties  at  that  time,  with  the  right 
to  remove  and  appropriate  all  of  the  potash  and  other 
minerals  in  the  lake  and  underneath  the  same.    The  lease 
further  conveyed  the  right  to  use  sufficient  ground  near 
the  lake  north  of  this  lease  for  the  necessary  buildings, 
tanks,  and  machinery,  and  for  a  right  of  way  across  the 
tract  to  the  line  of  the  Chicago,  Burlington  &  Quincy 
Railroad,  and  sufficient  other  land  contiguous  to  the  rail- 
road upon  which  to  erect  necessary  buildings  and  side 
tracks.    It  was  agreed  that  each  of  the  members  of  the 
partnership  except  Haglund,  should  contribute  and  pay 
in  $500  cash,  and  that  the  partnership  should  pay  Palmer 
a  royalty  of  one-eighth  of  the  proceeds  of  the  potash 
produced.    Haglund  paid  his  $500  by  transferring  to  the 
partnership  at  that  price  a  certain  boiler,  engine,  and 
other  machinery.    Afterwards  the  parties  went  to  a  bank 
at  Alliance  and  procured  an  employee  of  the  bank  to 
reduce  the  agreement  to  writing.    The  writing  is  as  fol- 
lows : 

*' These  articles  of  agreement,  made  and  entered  into 
this  24th  day  of  June,  1916,  by  and  between  Frank  H. 
Palmer,  Lee  Owen,  L.  M.  Clay  and  H.  H.  Haglund,  and 
Mrs.  Emily  W-  Palmer,  Witnesseth:  That  the  said  par- 
ties do  herebv  form  themselves  into  a  partnership,  Frank 
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H.  Palmer  and  Mrs.  Emily  Palmer  to  own  a  one-fourth 
interest  in  same,  and  each  of  the  other  three  parties  to 
own  a  one-fourth  interest.  The  firm  are  to  do  business 
under  the  firm  name  of  the  *  Palmer  Potash  Products 
Co.'  The  officers  of  the  company  will  be  as  follows  till 
changed  by  consent  of  the  partnership :  Frank  H.  Palm- 
er, president  and  general  manager,  L.  M.  Clay,  vice- 
president,  Mrs.  Emily  Palmer,  treasurer,  H.  H.  Haglund, 
secretary,  and  Lee  Owen,  superintendent. 

*^In  consideration  of  Frank  H.  Palmer  owning  the 
land  on  which  the  deposits  are  located,  which  the  com- 
pany intend  to  work,  it  is  mutually  agreed  that  he  shall 
remain  permanently  as  president  and  general  manager 
of  the  company.  All  funds  belonging  to  the  company 
shall  be  paid  into  the  hands  of  the  treasurer  and  dis- 
bursed by  said  officer.  It  is  further  mutually  agreed 
that,  in  case  any  of  the  parties  hereto  shall  sell  their  in- 
terest in  the  company,  the  other  parties  hereto  shall 
have  the  first  chance  to  buy  said  interest,  and  in  case 
they  do  not  purchase  same,  it  shall  not  be  sold  except  to 
such  party  or  parties  as  shall  be  agreeable  to  the  other 
parties  hereto.  Each  party  hereto  is  placing  $500,  or 
$2,000  in  all,  in  the  hands  of  the  treasurer,  the  $500  share 
of  Mr.  H.  H.  Haglund  being  represented  by  two  boilers 
and  a  steam  engine,  which  are  on  the  grounds  where  ttie 
company  expect  to  operate  at  this  tim«,  the  balance  of 
the  $1,500  being  paid  in  in  cash  as  follows:  Frank  H. 
Palmer  and  Mrs.  Emily  Palmer  $509,  Lee  Owen  $500,  L, 
M.  Clay  $500. 

**In  consideration  of  the  lease  on  the  south  part  of  the 
Ashburger  lake  to  this  company  by  Frank  H.  Palmer,  it 
is  hereby  agreed  to  give  the  said  Frank  H.  Palmer  a 
royalty  of  one-eighth  on  all  potash  obtained  by  said  com- 
pany, it  being  agreed  that  the  one-eighth  royalty  above 
riientioned  shall  mean  that  the  said  Frank  H.  Palmer 
shall  receive  one-eighth  of  the  proceeds  of  the  money  re- 
ceived on  all  potash  sold,  after  the  one-eighth  is  taken 
out  of  the  proceeds,  the  balance  shall  go  to  the  company ; 
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and  no  expense  of  the  company  shall  be  deducted  from 
the  royalty  above  mentioned.  It  is  further  agreed  that, 
in  consideration  of  the  one-eighth  royalty  above  men- 
tioned, the  said  Frank  H.  Palmer  agrees  to  lease  to  the 
company  sufficient  grounds  for  the  buildings  to  be  erect- 
ed in  the  manufacture  of  said  potash,  also  a  right  of  way 
across  his  land  to  the  Chicago,  Burlington  &  Quincy 
Railroad,  and  suflBcient  lands  adjacent  to  the  railroad 
tracks  for  the  purpose  of  erecting  the  necessary  side 
tracks  and  buildings  for  the  company. 

**It  is  further  agreed  that  the  treasurer  shall  give  a 
bond  for  $1,500  at  this  time,  and  a  personal  bond  is  here- 
by agreed  to  be  satisfactory  to  the  other  parties  hereto. 

'*In  Witness  whereof  the  parties  hereto  have  hereunto 
set  their  hands  this  24th  day  of  June,  1916. 

**  Frank  H.  Pahner, 
**Lee  Owen, 
''L,  M.  Clay, 
^^Helmer  Haglund, 
^'EmilyW.  Pahner. 

''Signed  in  presence  of  W.  J.  Root." 

The  petition  alleges  that  the  writing  was  defective,  in 
that  it  did  not  provide  that  the  partnership  should  last 
for  20  years,  nor  that  the  lease  should  be  for  a  20-year 
term,  and  lacked  definiteness  as  to  the  premises  leased. 

Afterwards  Haglund  sold  his  interest  to  plaintiff  Irwin, 
and  the  interest  of  Owen  was  purchased  by  the  firm 
with  partnership  funds,  so  that  Clay  and  Irwin  now  own 
two-thirds,  and  Mr.  and  Mrs.  Palmer  one-third,  of  the 
assets  of  the  partnership.  It  is  alleged  that  defendant 
Copsey,  with  full  notice  and  knowledge  of  the  partner- 
ship rights,  bought  the  land  from  Palmer  and  executed 
a  lease  to  the  lake  to  the  Nebraska  Potash  Works  Com- 
pany, a  corporation,  which  also  had  full  knowledge  of 
plaintiffs'  rights  through  its  manager,  defendant  Hulen. 

After  the  execution  of  the  agreement  the  partners  con- 
structed buildings  and  improvements  on  the  margin  of 
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the  lake  and  began  extracting  potash.  In  a  somewhat 
crude  manner  they  extracted  about  13  tons  of  potash 
before  October  1,  1916,  but  expenses  were  high,  more 
capital  was  needed,  and  dissensions  arose  between  them, 
so  that  they  ceased  the  active  manufacture  of  potash 
about  the  latter  part  of  September,  although  Irwin  con- 
tinued to  operate  until  in  December,  burning  his  own 
fuel.  Two  small  houses  had  been  erected  on  the  land, 
in  one  of  which  Irwin  and  his  family  resided,  and  an 
employee  lived  in  the  other,  and  continued  to  reside  there 
until  after  this  action  was  begun,  and  the  boilers,  engines, 
tanks,  pans,  and  other  items  of  personal  property  still 
remained  in  situ  upon  the  premises,  and  it  is  alleged  they 
are  still  in  possession. 

In  1916  efforts  were  made  by  the  partners  to  interest 
others  who  could  provide  the  necessary  capital  to  make 
the  payment  upon  the  land  due  on  March  1, 1917,  and  for 
the  successful  prosecution  of  the  work.  Sometime  be- 
fore March  1,  1917,  defendant  Copsey,  a  doctor  and 
banker  of  Alliance,  became  interested,  visited  and  took 
samples  of  water  from  the  lake,  and  finally  purchased 
from  Palmer  all  of  his  interest  in  the  contract  from  Ash- 
burger.  Palmer  testified  that  he  told  Dr.  Copsey  that  the 
partnership  had  a  plant  at  the  lake,  that  the  partners 
were  trying  *'to  beat  me  out  of  the  whole  thing  •  •  • 
and  I  guessed  there  would  be  no  more  potash  made,  so 
far  as  I  was  concerned. ' ' 

The  amount  due  Ashburger  was  paid,  and  a  deed  exe- 
cuted to  one  Hargarden.  Copsey  furnished  the  money. 
Hargarden  soon  afterwards  conveyed  to  Copsey.  These 
deeds  were  recorded  on  March  5,  1917,  and  this  action 
was  begun  in  April,  1917.  Within  a  week  or  two  Copsey 
leased  the  lake  and  its  deposits  to  the  Nebraska  Potash 
Works  Company,  hereinafter  termed  the  company.  It 
is  admitted  that  Copsey  and  the  company,  by  its  presi- 
dent, Stevens,  and  its  manager,  Hulen,  had  full  knowl- 
edge of  the  written  agreement,  but  they  deny  knowledge 
that  the  lease  was  for  20  years. 

104  Neb.— 31 
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The  prayer  of  the  petition  is  that  the  contract  be  re- 
formed, so  as  to  show  that  the  term  of  the  partnership 
and  the  term  of  the  lease  should  each  be  for  20  years 
from  the  date  of  the  written  contract,  and  that,  when  so 
reformed,  the  contract  be  specifically  enforced,  that  de- 
fendants be  enjoined  from  interfering  with  the  use  and 
occupancy  of  the  premises  by  the  partnership,  and  that 
the  title  be  confirmed  and  quieted  in  said  partnership. 

Defendants  answered,  admitting  the  execution  of  the 
written  agreement,  which  it  is  alleged  is  the  only  agree- 
ment made  between  the  parties,  alleging  abandonment  of 
the  enterprise  by  the  partnership,  denying  that  Palmer 
ever  leased  the  lake  or  any  part  of  it  to  them,  admitting 
that  the  defendant  company  is  now  constructing  a  plant 
and  intends  to  remove  potash  and  other  minerals,  and 
prays  that  defendants'  title  be*  quieted.  The  cause  was 
then  removed  by  defendants  to  the  federal  court,  and 
afterwards  remanded.  During  the  interval  the  company 
sank  wells  in  the  lake  and  began  pumping  water  and  ex- 
tracting potash. 

After  remand,  an  amended  and  supplemental  petition 
was  filed,  which  alleges  substantially  the  same  facts  as 
in  the  original  petition,  and,  in  addition,  alleges  that 
Palmer  is  still  the  owner  of  the  land ;  that  the  company 
has  taken  out  from  12  to  13  tons  of  potash  a  day,  of  the 
value  of  $136  a  ton ;  that  the  partnership  is  indebted, 
and  the  Palmers  refuse  to  pay  or  contribute  to  the  pay- 
ment of  the  debts ;  that  the  company  has  sunk  over  400 
wells  in  and  about  the  lake,  and  are  threatening  to  bring 
suit  to  eject  the  plaintiffs  from  the  premises.  The  prayer 
is  that  the  lease  of  the  company  be  canceled;  that  it  be 
restrained  from  operating  upon  the  premises;  that  the 
title  be  quieted  in  the  partnership;  that  an  accounting 
be  taken  of  the  value  of  the  potash  extracted,  and  thai 
this  amount,  with  interest,  be  paid  over  to  a  receiver  of 
the  partnership  to  be  appointed  by  the  court;  that  the 
partnership  be  dissolved  and  its  affairs  wound  up. 
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The  defendants  filed  answers  substantially  as  before, 
pleading,  in  addition,  that  the  agreement  between  Palmer 
and  the  partnership  is  void  under  the  statute  of  frauds, 
and  that  the  defendants  were  purchasers  in  good  faith. 
The  reply  denies  abandonment. 

The  trial  court  made  specific  findings  of  fact  in  favor 
of  plaintiffs,  and,  as  conclusions  of  law,  found  that  plain- 
tiffs were  entitled  to  a  decree  dissolving  the  partnership, 
to  have  a  receiver  appointed  to  wind  up  its  affairs,  and 
to  enforce  the  specific  performance  of  the  oral  lease,  and 
that  defendants  Hulen,  Copsey  and  the  company  are 
each  liable  to  the  partnership  in  the  sum  of  $120,000,  with 
interest  from  May  1,  1918,  as  damages  sustained  caused 
by  the  trespass  of  the  company.  Judgment  and  decree 
were  rendered  accordingly.  Separate  motions  for  a  new 
trial  were  filed  and  overruled. 

While  the  evidence  is  confiicting  to  some  extent,  we 
are  fully  satisfied  that  the  partnership  took  possession  in 
June,  1916,  and  still  retained  actual  and  visible  posses- 
sion of  the  leased  premises  at  the  time  Palmer  sold  to 
Copsey;  that  Copsey  and  the  other  defendants  had  full 
knowledge  of  all  the  rights  claimed  by  the  partnership ; 
that  whatever  rights  they  have  were  acquired  with  such 
knowledge,  and  are  subject  to  the  rights  of  the  partner- 
ship, whatever  they  are. 

An  important  question  is :  What  was  the  nature  of  the 
agreement  entered  into  between  Palmer  and  the  partner- 
ship? Was  it  merely  a  parol  license,  good  for  one  year, 
or  was  it  a  lease  for  20  years,  void  under  the  statute  of 
frauds,  unless  partly  performed?  We  are  of  the  opinion 
that  the  recitals  in  the  written  agreement,  ''in  considera- 
tion of  the  lease  on  the  south  part  of  the  Ashburger  lake 
to  this  company  by  Frank  H.  Palmer,"  etc,  and  further, 
**the  said  Frank  H.  Palmer  agrees  to  lease  to  the  com 
pany  sufficient  grounds''  for  buildings  and  right  of  way, 
etc.,  when  considered  in  connection  with  the  oral  testi- 
mony, establish  the  fact  that  the  writing  does  not  contain 
the  entire  contract,  but  that  the  term  of  duration  of  the 
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partnership  and  of  the  lease  was  20  years.  We  also 
believe  that  the  taking  and  holding  of  possession  was 
sufficient  part  performance  to  take  the  agreement  out 
of  the  statute  of  frauds  and  vest  all  rights  thereunder 
in  the  partnership. 

The  lease  was,  however,  not  an  unconditional  demise 
of  the  land  and  lake,  as  plaintiffs  assert,  but  partook  of 
the  nature  of  both  a  lease  and  a  license.  It  was  a  lease 
of  the  right  to  occupy  land  at  and  near  the  lake,  and 
at  the  railroad,  and  of  a  right  of  way,  subject,  however, 
to  determination  before  the  end  of  the  term  in  certain 
contingencies,  such  as  the  exhaustion  of  the  deposits  or 
the  total  abandonment  of  the  enterprise.  It  is  to  be 
noted,  also,  that  under  the  written  agreement,  when  a 
corporation  was  formed  as  contemplated,  Palmer,  **on 
account  of  the  ownership  of  the  land,*'  was  to  remain 
permanently  as  president  and  general  manager  of  the 
corporation.  This  was  evidently  in  Palmer's  mind  an 
additional  consideration  for  the  lease. 

It  is  clear  that  Palmer  never  intended  to  give,  nor  the 
partnership  to  acquire,  an  absolute  lease  to  the  prop- 
erty. No  rent  was  stipulated  to  be  paid  except  as  de- 
rived from  the  potash  extracted.  In  such  an  instrument 
it  is  implied  that  the  refusal  or  neglect  of  the  lessee 
to  work  the  deposits,  if  continued  for  such  a  length  of 
time  as  to  indicate  that  the  enterprise  was  wholly  aban- 
doned, would  work  a  forfeiture  of  the  lease.  Such  agree- 
ments, though  often  called  '* leases,"  are  not  such, 
strictly  speaking.  They  convey  greater  rights  in  cer- 
tain respects  than  an  ordinary  lease,  since  they  imply 
and  require  the  removal  of  part  of  the  corpus  of  the 
estate,  which  otherwise  would  constitute  waste  (Fawn 
Lake  Ranch  Co.  v.  Cumbow,  102  Neb.  288  ),  though  in 
the  respect  that  failure  to  work  the  deposits  warrants 
a  forfeiture,  they  are  less  effective  than  an  ordinary 
lease.  They  may  be  limited  as  to  time  or  as  to  quantity, 
and  are  usually  known  as  ** mining  leases."  3  Lindley 
Mines   (3d  ed.)  sees.  861,  862,  and  cases  cited. 
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Defendants  argue  that  the  evidence  shows  an  aban- 
donment by  the  partnership  before  Copsey  purchased. 
The  proper  limits  of  this  opinion  do  not  permit  a  de- 
tailed statement  of  the  evidence  upon  this  point.  It  is 
suflScient  to  say  that  retention  of  the  possession  of  the 
dwellings,  other  structures,  and  machinery,  the  contin- 
uance of  work  until  in  December,  1918,  the  repeated 
efforts  to  enlist  capital  in  the  enterprise  with  Palmer's 
concurrence  and  active  participation,  continuing  up  to 
January,  1917,  within  a  few  weeks  of  his  sale  to  Copsey, 
the  filing  of  the  original  petition  before  the  company 
had  expended  any  money  upon  the  south  portion  of  the 
lake,  the  refusal  to  vacate  when  notice  was  served  by 
Palmer  on  the  plaintiffs  early  in  March,  1917,  with  other 
facts  in  evidence,  are  sufficient  to  convince  us  that  no 
abandonment  had  taken  place  at  the  time  Copsey 
bought,  nor  at  the  time  the  company  obtained  its  lease 
and  entered  upon  that  part  of  the  lake  held  by  the 
partnership.  We  conclude,  therefore,  that  the  r,emoval 
of  potash  from  the  south  half  of  the  lake  was  had  sub- 
ject to  the  rights  of  the  partnership. 
•  Defendants  Copsey,  Hulen  and  the  company  contend 
that  this  action  cannot  be  maintined  against  them,  that 
they  are  not  in  privity  with  the  partnership,  and  cannot 
be  joined  with  it  in  such  an  action. 

Palmer  occupied  a  dual  relation  to  the  partnership. 
First,  he  was  the  lessor,  and  it  was  his  lessee.  It  had 
no  interest  in  the  contract  with  Ashburger,  except  that 
by  force  of  circumstances  it  was  deeply  interested  that 
Palmer  should  make  his  final  payment  and  complete  his 
title,  since  if  his  title  failed,  its  lease  would  fall  with 
it.  Second,  he  was  a  partner  occupying  a  fiduciary  re- 
lation to  the  other  members  of  the  firm,  and  charged 
with  the  duty  of  good  faith  and  fidelity  to  the  interests 
of  the  partnership.  Any  wrongful  disposition  of  part- 
nership assets  by  him,  in  violation  of  this  duty  or  in 
fraud  of  its  rights,  was  liable  to  be  set  aside  at  the  suit 
of  his  copartners,  if  the  other  parties  to  the  transaction 
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had  notice  and  knowledge  that  the  property  belonged 
to  the  partnership. 

We  are  of  the  opinion  that  under  the  facts  plaintiffs 
had  the  right  to  seek  the  aid  of  a  court  of  equity  to  set 
aside  a  conveyance  made  by  a  partner  in  violation  of 
his  duty  to  the  partnership,  in  so  far  as  it  affected  its 
rights  adversely.  In  such  an  action  the  wrongful  gran- 
tees with  notice  are  proper  and  necessary  parties  de- 
fendant. The  court  in  such  a  case  has  power  to  com- 
pel restitution  of  the  property  or  of  its  proceeds,  and 
may  retain  the  action  for  the  purpose  of  winding  up 
the  affairs  of  the  partnership,  if  it  appears  that  this  is 
requested  and  should  be  done.  A  court  of  equity  will 
retain  jurisdiction  in  order  to  do  complete  justice  be- 
tween the  parties.  Bergeron  v.  Richardott,  55  Wis.  329; 
Palmer  v.  Tyler,  15  Gil.  (Minn.)  81. 

Defendants  assert  there  is  no  proof  that  the  opera- 
tions of  the  partnership  were  interfered  with  by  tho 
company,  and  that  consequently  no  cause  of  action  ac- 
crued. There  is  no  proof  of  force  being  used  by  the 
company  in  the  occupation  of  the  south  part  of  the  lake 
or  of  physical  resistance  by  the  plaintiffs.  But,  when 
all  the  circumstances  are  considered,  it  seems  obvious 
that  the  taking  of  actual  possession  and  the  sinking  of 
over  400  wells  by  the  company  in  the  south  part  of  the 
lake  would  effectually  interfere  with  the  raising  of  capi- 
tal by  the  partners  and  the  successful  prosecution  of 
their  enterprise.  As  pointed  out,  this  invasion  took 
place  after  this  action  was  commenced.  It  is  true  that,  if 
let  alone,  the  parties  might  have  been  forced  to  aban- 
don their  lease  and  thus  lose  all  their  rights;  but, 
as  long  as  it  was  in  existence,  no  one  had  the  right  to 
interfere  with  them.  Under  its  terms  they  had  a  right 
to  quiet  enjoyment  for  at  least  a  reasonable  time,  under 
all  the  circumstances,  to  work  out  their  enterprise,  and 
those  who,  knowing  their  rights,  ventured  to  oust  them, 
other  than  by  legal  means,  took  the  chance  of  having  to 
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return  a  legal  equivalent  for  whatever  of  value  they 
were  deprived  of. 

Defendants  argue  that,  because  Palmer  only  held  an 
equitable  interest  in  the  land,  he  had  no  power  to  grant 
a  lease  to  commit  waste  by  the  removal  bf  mineral  from 
the  estate,  and  could  not  do  so  until  after  he  acquired 
title.  This  might  be  a  ground  of  complaint  if  made  by 
the  Ashburgers,  the  owners  of  the  fee  at  that  time;  but, 
if  they  raised  no  such  objection,  we  cannot  see  that  any 
other  party  can  complain. 

In  Baker  v.  Hart,  123  N.  Y.  470,  12  L.  R.  A.  60,  a 
lessee  had  the  right  to  quarry  stone  on  the  demised 
lands  for  a  period  of  ten  years.  It  was  held,  in  an 
action  by  the  lessee  to  recover  the  value  of  stone  quar- 
ried and  taken  by  trespassers,  that  the  plaintiffs  had 
no  title  to  the  stone  until  quarried,  and  that,  since  it 
was  not  shown  that  during  the  term  of  the  lease  they 
would  have  exhausted  all  the  stone,  they  had  no  right 
to  recover.  Other  cases  are  cited  to  the  same  effect,  and 
it  is  contended  that  plaintiffs  have  only  a  license,  and 
and  that,  since  they  have  not  shown  that  the  potash  is 
exhausted,  there  can  be  no  recovery.  Even  if  only  a 
license,  it  is  shown  that  the  lake  was  at  one  time  pump- 
ed dry,  and  there  is  no  evidence  that  therje  is  any  potash 
still  remaining  and  susceptible  of  extraction.  Further- 
more, it  is  a  matter  of  common  knowledge  that  the 
chance  of  future  profit  from  the  reduction  of  potash 
from  such  waters  is  highly  problematical  after  peace 
is  declared  with  Germany  and  commerce  is  restored. 
The  natural  presumption  under  the  facts  shown  is  that 
the  value  of  the  deposit  has  been  largely  eliminated  by 
defendants'  operations. 

But,  as  we  have  before  stated,  the  partners  held  more 
than  a  mere  license,  and  we  are  convinced  that  it  was 
the  intention  that  the  partnership  should  have  ex- 
clusive possession  of  the  south  end  of  the  lake,  with  the 
right  to  extract  all  the  potash  therein  or  thereunder. 
It  follows  that  for  any  interference  with  this  possession, 
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with  knowledge  or  notice,  the  lessee  is  entitled  either  to 
a  return  of  the  property  removed  or  to  compensation. 
The  doctrine  of  Baker  v.  Hart,  supra,  therefore,  cannot 
be  applied. 

We  find  it  difficult  to  apply  the  principles  relating  to 
oil  leases  to  the  facts  in  this  case.  It  appears  that  the 
distribution  of  potash  in  waters  of  the  lake  is  by  no 
means  uniform,  presumably  for  the  reason  that  evap- 
oration proceeds  as  the  waters  move  southward.  The 
natural  drainage  is  toward  the  south  or  southeast,  and 
the  water  in  the  south  end  of  the  lake  is  much  the 
richer.  Defendants  first  confined  their  operations  to 
that  portion  of  the  lake  north  of  the  dividing  line.  That 
it  was  some  time  afterward  before  they  invaded  the 
southern  portion  of  the  lake  seems  to  have  been  oc- 
casioned by  this  fact. 

The  question  as  to  the  proper  measure  of  damages 
has  given  us  much  trouble.  First,  the  general  rule  is 
that,  where  one  having  knowledge  of  the  rights  of  an- 
other wilfully  trespasses  upon  and  takes  his  property, 
the  owner  is  entitled  to  follow  and  recover  it,  even 
though  its  condition  may  have  been,  changed  and  value 
added  by  the  wrongdoer.  On  the  other  hand,  if  the  tak- 
ing of  the  property  has  been  under  an  honest  mistake 
of  fact  and  with  no  wrongful  intention  on  the  part  of 
the  trespasser,  the  owner  is  only  entitled  to  recover  its 
value  in  its  natural  state.  One  of  the  leading  cases  on 
this  proposition  is  Woodenware  Co.  v.  United  Utates, 
106  U.  S.  432,  1  Sup.  Ct.  Rep.  398.  This  case  has  been 
followed  and  cited  many  times.  It  states  a  principle 
derived  from  the  civil  law.  Baker  v.  MeiscJi,  29  Neb. 
227.  In  Nebraska,  however,  a  slight  modification  of 
the  rule  has  been  adopted.  In  Carpenter  v.  Lingen- 
felter,  42  Neb.  728,  737,  it  is  pointed  out  that  there  is  a 
conflict  of  authority  upon  the  matter:  '* There  is  one 
line  of  cases  which  holds  that,  where  the  value  of  prop- 
erty has  been  increased  by  another,  the  owner  may  rc- 
covef  the  value  of  the  property  in  its  improved  and 
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more  valuable  form.  There  is  another  line  of  decisions 
which  states  the  rule  broadly  that  the  measure  of  the 
recovery  is  the  value  of  the  article  before  the  same  was 
improved  by  the  other's  labor  and  skill,  and  this  wheth- 
er the  value  was  increased  by  a  wilful  wrongdoer  or  by 
a  person  acting  in  good  faith.  The  last  rule  seems  to 
us  the  better  one.  It  gives  the  owner  full  compensation, 
and  to  the  other  party  the  increase  of  value  for  his  labor 
bestowed  on  the  property.  Single  v.  Schneider,  24  Wis. 
299,  30  Wis..  570;  Hungerford  v.  Bedford,  29  Wis.  345; 
Ilerdic  v.  Young,  55  Pa.  St.  176;  Cobbey,  Law  of  Ee- 
plevin,  sec.  913 ;  Wetherhee  v.  Green,  22  Mich.  311. ' ' 

Plaintiffs  rely  upon  Guffey  v.  Smith,  237  U.  S.  101,  35 
Sup.  Ct.  Eep.  526,  holding  in  effect  that,  where  a  wrong- 
doer extracted  oil  from  the  leasehold  of  another  and 
placed  it  in  a  pipe  line,  the  lessee  of  the  land  from 
which  the  oil  was  extracted  was  entitled  to  a  return  of 
the  value  of  the  oil  in  the  pipe  line,  without  deduction 
for  the  cost  and  labor  of  sinking  the  wells  and  pumping 
the  oil.  Water  containing  potash  in  solution  is  not  in 
a  marketable  form  when  pumped  into  a  pipe  line.  Much 
the  larger  portion  of  the  cost  of  what  might  be  termed 
manufacturing  the  potash  accrues  thereafter.  Large 
quantities  of  fuel  must  be  consumed  and  expensive  ap- 
paratus and  machinery  employed  before  potash  in  a 
marketable  form  is  produced.  If  the  partners  had  re- 
moved the  water,  they  would  have  been  compelled  to 
incur  like  expenditures  and  change  the  nature  of  the 
product  before  a  sale  could  be  had.  The  condition, 
therefore,  is  the  same  as  where  material  of  compara- 
tively small  value  has  been  taken  and  its  nature  or 
species  has  been  changed,  or  its  identity  lost,  by  the 
process  of  manufacture.    1  C.  J.  385,  386. 

We  feel  compelled  to  adopt  the  rule  in  the  Carpenter 
case,  because  we  believe  that  the  rule  in  that  case  is 
most  in  consonance  with  the  principle,  so  often  iapplied 
in  this  state,  that  damages  should  only  be  compensa- 
tory, and  not  include  the  element  of  punishment. 
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Copley,  being  the  owner  of  the  ranch,  had  full  right 
to  recover  potash  both  from  the  small  lake  spoken  of, 
from  another  lake  known  as  the  Wilson  lake,  and  from 
all  except  the  southern  portion  of  Ashburger  lake.  It 
is  shoAvn  that,  when  the  latter  lake  was  pumped  dry, 
water  containing  potash  in  a  more  diluted  state  was 
pumped  into  it  by  defendants,  evidently  for  the  pur- 
pose of  leaching  the  subsurface  deposits  through  the 
wells  alreadv  sunk. 

We  have  been  unable  to  ascertain  from  the  evidence 
any  de»finite,  clear  and  satisfactory  basis  upon  which  the 
ascertainment  of  the  sum  of  $120,000  as  the  damages 
suffered  was  founded.  We  believe  that  justice  will  be 
more  nearly  subserved  by  affirming  the  judgment  of 
the  district  court,  except  as  to  the  amount  of  recovery, 
reversing  the  judgment  as  to  this,  and  remanding  the 
case,  with  directions  to  ascertain  and  determine  as  near 
as  possible  the  proportion  of  potash  derived  from  the 
waters  of  that  portion  of  the  lake  leased  to  the  part- 
ners; to  charge  the  defendant  Copsey  and  the  company 
with  the  net  proceeds  of  all  potash  derived  from  the 
same,  less  the  royalty  of  one-eighth,  and  the  cost  of 
extraction  after  the  water  was  in  the  pipe  line ;  and  to 
award  the  sum  remaining,  after  the  debts  of  the  part- 
nership and  expenses  of  a  receiver  have  been  paid,  to 
the  respective  parties  or  their  assigns,  as  their  interests 
appear.  The  evidence  already  in  the  record  upon  the 
question  of  damages  is  to  be  considered  in  connection 
with  such  other  proof  as  may  be  produced  by  the  parties, 
or  either  of  them,  upon  this  issue.  At  best,  an  amount 
only  approximating  the  real  damages  can  be  ascertained ; 
but  we  think  other  facts  may  be  adduced  which  will  aid 
the  court,  or  a  master,  to  more  nearly  fix  the  actual  loss 
than  the  evidence  now  in  the  record. 

Defendants,  on  the  motion  for  a  new  trial,  offered  to 
show  the  net  profits  of  their  operations  during  the  time 
they  were  reducing   the   water   from   Ashburger   lake. 
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This  inquiry  is  not  relevant  to  the  question  at  issue,  and 
the  offer  was  properly  rejected. 

Affihmed  in  part,  and  bbvbrsbd  in  pabt. 
Dean  and  Flansbueg,  JJ.,  not  sitting. 


Thomas  Mebkouras,  appelx.be,  v.  Chicago,  Bxtblington 
&  QuiNCY  Railroad  Company,  appellant. 

Filed  Afbil  30»  1920.    No.  21240. 

1.  Appeal:  Law  of  the  Case.  The  law  of  the  case  as  declared  In  the 
former  opinion  In  this  case,  Merkoura$  v,  Chicago,  B.  d  Q.  R.  Co., 
101  Neb.  717,  controls. 

2.  Master  and  Servant:  Injubt  to  Servant:  Proximate  Cause.  If, 
as  plaintiff  testifies,  at  a  time  when  his  duties  did  not  require  him 
to  be  upon  the  switch-track,  another  workman  jumped  upon  his 
back,  forced  him  upon  the  track,  and  held  him  down  until  the  slow- 
ly  approaching  cars  reached  them,  and  he  was  injured,  the  wilful 
act  of  the  other  workman  was  the  proximate  cause  of  the  injury. 

3.  Negligence:  Proximate  Cause.  "A  party  Is  only  answerable  for 
the  natural,  probable,  reasonable,  and  proximate  consequences  of 
his  acts;  and  where  some  new  efficient  cause  interrenes,  not  set 
in  motion  by  him,  and  not  connected  with,  but  independent  of 

his  acts,  not  flowing  therefrom,  and  not  reasonably  in  the  nature  of 
things  to  be  contemplated  or  foreseen  by  him,  and  produces  the 
injury,  it  is  the  proximate  and  dominant  cause."    Kitchen  v.  Cat' 
ter,  47  Neb.  776. 

4.  :  Comparative  Neouoence.    If,  on  the  other  hand,  as  other 

evidence  indicates,  plaintiff  and  the  other  workman  were  volun- 
tarily* scuffling  and  playing  on  the  track,  the  plaintiff  having 
knowledge  that  cars  were  frequently  pushed  thereon,  his  negli- 
gence was  more  than  slight,  and  a  recovery  cannot  be  had  by  vir- 
tue of  the  comparative  negligence  act,  since,  in  order  to  recover 

under  this  law,  the  negligence  of  the  plaintiff  must  be  slight  when 
compared  with  the  gross  negligence  of  the  defendant. 

5.  Appeal:  Sufficiency  of  Evidence.  In  either  event,  the  evidence 
does  not  support  the  verdict. 

Appeal  from  the  district  court  for  Lancaster  county: 
WiLLARD  E.  Stewart,  Judge.    Reversed  and  dismissed. 
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Byron  Clark,  Jesse  L.  Root,  E.  G.  Strode  and  J.  If. 
Weingarten,  for  appellant. 

Wilmer  B.  Comstock,  contra. 

Leiton,  J. 

A  judgment  for  the  plaintiff  in  this  case  was  reversed 
upon  a  former  appeal.  Merkouras  v.  Chicago,  B.  di  Q. 
R.  Co.,  101  Neb.  717.  Two  judges  dissented  from  the 
former  opinion,  and  a  third  did  not  sit  in  the  case.  The 
gist  of  the  former  decision  is  expressed  in  the  second 
and  third  paragraphs  of  the  syllabus,  which  are  as  fol- 
lows : 

''A  railroad  company,  in  ordering  the  movements  of 
its  cars,  would  not  anticipate  that  two  men  would  en- 
gage in  scuffling  upon  its  track,  especially  so  when  the 
men  were  its  employees,  working  in  its  switch-yards  and 
momentarily  expecting  the  approach  of  cars. 

'*A  railroad  company  does  not  owe  its  employees,  en- 
gaged in  its  yards  in  which  engines  are  constantly  mov- 
ing, the  duty  of  keeping  a  constant  lookout  to  warn 
them  of  dangers  of  which  they  already  have  knowl- 
edge.** 

A  new  trial  ifesulted  in  a  verdict  for  the  plaintiff,  and 
defendant  appeals. 

After  reversal,  an  amended  petition  was  filed  plead- 
ing that  plaintiff,  while  passing  along  the  yard  adjacent 
to  the  switch  in  front  of  the  icehouse,  was  seized  by  an- 
other workman  and  thrown  upon  the  track  and  held 
upon  it  at  a  place  where  he  and  his  fellow  servants  were 
in  the  habit  of  being,  and  where  they  were  of  necessity 
required  to  be  at  times  in  the  discharge  of  their  duty  in 
putting  ice  in  the  cars,  and  at  a  place  where  defendant 
had  reason  to  expect  him  to  be  in  the  discharge  of  his 
duty.  It  is  then  alleged,  as  before,  that  the  defendant, 
in  violation  of  its  own  rule  102,  without  giving  warning, 
negligently  backed  a  train  of  cars  over  the  plaintiff  and 
negligently  failed  to  stop  the  cars  after  it  should  have 
been  aware  of  plaintiff's  perilous  position. 
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The  answer  alleges  plaintiff  was  injured  solely  by  his 
own  carelessness,  and  also  pleads  the  law  of  the  case  as 
laid  down  in  the  former  opinion  as  a  bar  to  the  renewal 
of  the  action.  As  to  defendant's  negligence,  the  matter 
is  in  doubt.  Rule  102  is  as  follows:  *'When  cars  are 
pushed  by  an  engine  (except  when  shifting  and  making 
up  trains  in  yards)  a  flagman  must  take  a  conspicuous 
position  on  the  front  of  the  leading  car  and  signal  the 
engineman  in  case  of  need.'* 

The  trial  court  instructed  the  jury  that  the  rule  is  am- 
biguous, and  testimony  was  received  as  to  its  interpre- 
tation, but  we  think  the  burden  of  proof  was  not  sus- 
tained as  to  the  act  of  moving  the  cars  in  this  yard  not 
being  within  the  exception. 

But  assuming  that  the  evidence  sustains  the  verdict 
in  this  respect,  may  the  plaintiiBf  recover? 

The  testimony  is  much  the  same  as  at  the  former  trial. 
In  fact,  much  of  it  was  read  from  the  bill  of  exceptions, 
except  that  there  is  evidence  bearing  upon  the  new  mat- 
ter pleaded  in  the  amended  petition.  Plaintiff  says  that 
Johnson  jumped  upon  his  back  and  forced  him  down 
upon  the  track,  and  this  seems  to  be  fairly  well  estab- 
lished. If  plaintiff  is  correct  in  this,  it  seems  to  us 
that  he  cannot  charge  the  defendant  with  the  wrongful 
act  of  Johnson. 

Unless  the  injury  received  by  plaintiff  was  a  natural 
and  probable  consequence  of  the  negligence  of  defend- 
ant with  no  intermediate  causal  agency,  there  can  be  no 
liability.  Kitchen  v.  Carter,  47  Neb.  776.  The  act  of 
Johnson  was  a  new  and  independent  force,  operating 
to  cause  the  injury,  and  if  it  had  not  been  exerted  the 
accident  would  not  have  happened. 

In  such  circumstances,  the  question  is:  *'Was  there 
an  unbroken  connection  between  the  wrongful  act  and 
the  injury,  a  continuous  operation!  Did  the  facts  con- 
stitute a  continuous  succession  of  events,  so  linked  to- 
gether as  to  make  a  natural  whole,  or  was  there  some 
new  and  independent    cause    intervening    between  the 
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wrong  and  the  injury?  It  is  admitted  that  the  mle  is 
difficult  of  application.  But  it  is  generally  held  that,  in 
order  to  warrant  a  finding  that  negligence,  or  an  act 
not  amounting  to  wanton  wrong,  is  the  proximate  cause 
of  an  injury,  it  must  appear  that  the  injury  was  the 
natural  arid  prohahle  consequence  of  the  negligence  or 
wrongful  act,  and  that  it  ought  to  have  been  foreseen  in 
the  light  of  the  attending  circumstances.  •  •  •  We 
do  not  say  that  even  the  natural  and  probable  conse- 
quences of  a  wrongful  act  or  omission  are  in  all  cases 
to  be  chargeable  to  the  misfeasance  or  nonfeasance. 
They  are  not  when  there  is  a  sufiicient  and  independent 
cause  operating  between  the  wrong  and  the  injury.  In 
such  a  case  the  resort  of  the  sufferer  must  be  to  the 
originator  of  the  intermediate  cause.  But  when  there 
is  no  intermediate  eflScient  cause,  the  original  wrong 
must  be  considered  as  reaching  to  the  effect,  and  proxi- 
mate to  it.  The  inquiry  must,  therefore,  always  be 
whether  there  was  any  intermediate  cause  disconnected 
from  the  primary  fault,  and  self -operating,  which  pro- 
duced the  injury.'*  Milwaukee  <&  St.  P.  R,  Co.  v.  Kel- 
logg, 94  U.  S.  469,  475. 

But,  even  if  plaintiff  and  Johnson  went  upon  the  track 
and  wrestled  there,  they  voluntarily  placed  themselves 
in  a  position  of  great  danger  in  such  a  manner  as  to 
make  it  diflBcult  to  remove  from  the  track  if  it  became 
necessary  to  move  speedily.  There  was  no  necessity  for 
them  to  be  where  they  were  at  that  time,  they  were  not 
directed  there,  nor  did  their  duties  require  their  pres- 
ence; in  short,  they  were  not  then  engaged  upon  their 
employer's  business,  but  upon  an  affair  of  their  own. 
Under  ordinary  circumstances  plaintiff  would  have  had 
ample  time,  at  the  very  slow  rate  the  cars  were  moving, 
to  step  aside  and  thus  avoid  injury,  but  he  and  his  play- 
mate voluntarily  placed  themselves  in  such  an  attitude 
as  to  make  this  impossible.  Under  the  statute  it  is  only 
when  the, negligence  of  the  plaintiff  is  slight  when  com- 
pared with  the  gross  negligence  of  the  defendant  that 
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recovery  can  be  had.  A  majority  of  the  court  take  the 
view  that  the  evidence  as  to  plaintiff's  own  gross  negli- 
gence is  so  clear  as  to  prevent  recovery;  that,  even  with 
the  amended  petition  and  additional  evidence,  the  law 
announced  in  the  former  opinion  still  applies,  and  that 
nothing  was  developed  at  the  trial,  or  upon  this  appeal, 
to  require  us  to  change  our  former  decision;  that  the 
evidence  does  not  support  the  verdict;  and  that  neither 
on  the  ground  of  last  clear  chance,  nor  on  any  other 
ground,  is  plaintiff  entitled  to  recover. 

The  judgment  of  the  district  court  is  reversed,  and 
the  cause  dismissed. 

Eevebsed  and  dismissed. 

MoRBissEY,  C.  J.,  BosE  aud  Flansburg,  JJ.,   not   sit- 
ting. 


State,  ex  bel.  C.  Geobge  Carlbebg,  appellant,  v. 
Metropotjtan  Water  District,  appellee. 

Filed  April  30,  1920.     No.  21344. 

1.  Waters:  Wateb- Works:  Extensions:  Assessments:  Mandatory 
Statute.  The  provision  of  section  5267,  Rev.  St.  1913,  as  amended, 
chapter  63,  Laws  1919,  which  requires  the  assessment  of  special 
benefits  to  pay  the  cost  of  water  main  extensions  in  water  main 
districts  "upon  all  real  estate  in  said  water  main  district,"  is 
mandatory. 


2.  :  Mandamus:   Estoppel.     Under    the    facts    stated    in   the 

opinion,  held  that  relator  is  not  estopped  to  maintain  this  proceed- 
ing. 

Appeal  from  the  district  court  for  Douglas  county: 
Alexander  C.  Troup,  Judge.    Reversed,  with  directions, 

Thomas  Lynch,  for  appellant. 

John  L,  Webster,  contra. 
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Letton,  J. 

This  was  an  application  for  a  writ  of  mandamns.  The 
district  court  denied  the  writ,  and  relator  appeals.  The 
case  was  submitted  upon  the  pleadings  and  an  affidavit 
filed  by  respondent. 

The  controversy  arises  from  the  following  state  of 
facts.  The  metropolitan  water  district  of  Omaha  is 
authorized  by  law  to  create  water  main  districts  and  to 
levy  special  assessments  to  pay  the  cost  of  the  exten* 
sion  of  water  mains  therein.  The  plaintiff  owns  a  cor- 
ner lot  at  the  intersection  of  Frederick  street  and  Han- 
scom  Park  boulevard,  facing  48  feet  and  4  inches  on 
Frederick  street  and  128  feet  and  o  inches  on  Hanscom 
Park  boulevard.  He  desired  to  extend  a  private  water 
pipe  from  the  main  on  Frederick  street  to  two  houses 
on  the  lot  facing  on  the  boulevard,  but  respondent  re- 
fused permission  unless  relator  signed  a  waiver  of  ob- 
jections to  a  further  assessment  if  a  water  main  dis- 
trict was  created  on  the  boulevard.  This  he  refused  to 
do.  The  water  main  district  includes  the  whole  of  each 
lot  in  the  half  block  facing  on  Frederick  street. 

It  is  the  purpose  of  the  respondent  in  future  to  create 
a  water  main  district  and  lay  water  mains  along  Han- 
scom Park  boulevard  in  front  of  the  two  houses.  The 
omitted  two-thirds  of  the  lot  will  then  be  assessed,  with 
other  real  estate  fronting  upon  the  boulevard,  for  its 
proportionate  part  of  the  cost  of  the  main.  It  has  been 
the  uniform  rule  and  custom  of  the  water  district  board 
to  assess  comer  lots  in  Omaha  upon  this  plan,  so  that 
the  two-thirds  of  a  lot  facing  upon  a  side  street  may  be 
afterwards  assessed  to  pay  the  cost  of  water  mains  on 
that  street,  and  other  corner  lots  in  the  district  have 
been  assessed  in  like  manner. 

Notice  was  duly  published  that  the  board  of  directors 
of  the  metropolitan  water  district  would  sit  as  a  board 
of  equalization  at  the  city  hall  in  Omaha  on  November 
5,  1919,  for  the  purpose  of  correcting  errors,  hearing 
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complaints,  and  for  the  purpose  of  considering  and 
equalizing  the  proposed  assessment.  The  notice  de- 
scribed several  pieces  of  real  estate,  among  them  *'the 
south  42.78  feet  of  said  lot  thirteen  (13).''  The  amount 
of  the  assessment  made  was  $24.17.  Relator  did  not 
appear,  and  made  no  objection  to  the  assessment.  The 
board  found  that  the  special  benefits  were  as  assessed, 
and  levied  the  same  against  that  part  of  the  lot. 

The  board  alleges  that  relator  has  practically  sub- 
divided the  lot  by  erecting  the  three  houses  thereon,  and 
that  if  he  were  permitted  to  connect  the  houses  upon  tho 
rear  end  of  his  lot  with  the  main  on  Frederick  street, 
without  executing  such  a  waiver,  he  might  afterwards 
objec^t  to  paying  any  part  of  the  cost  of  laying  the  water 
main  upon  the  boulevard,  on  the  ground  that  he  already 
had  connection  with  a  water  main  and  would  receive 
no  special  benefits  from  the  new  main. 

The  respondent  brings  forward  as  reasons  for  the 
denial  of  the  writ  that  the  failure  of  relator  to  protest 
before  the  board  of  equalization  deprives  him  of  any 
right  to  complain  of  the  assessment;  that  the  statute 
give  a  right  of  appeal  from  its  decisions;  that  this  is 
his  only  remedy,  and  he  is  estopped  by  reason  of  his 
silence. 

The  principal  argument  of  relator  is  that  section  5267, 
Rev.  St.  191o,  as  amended  in  1919  (Laws  1919,  ch.  53), 
which  requires  the  assessment  of  special  benefits  *'not 
exceeding  fifty  cents  per  front  foot  upon  all  real  estate 
in  said  main  district,"  is  mandatory,  and  requires  the 
assessment  to  be  made  against  the  entire  lot;  that,  hav- 
ing included  the  whole  of  the  lot.  in  the  district,  the 
board  must  tax  it.  He  calls  attention  to  another  pro- 
vision of  the  same  section:  ''No  real  estate  in  any  city 
or  village  shall  be  subjected  to  more  than  one  special 
tax  or  assessment  for  the  extension  or  enlargement  of 
water  mains."  He  also  denies  that  any  estoppel  has 
arisen  against  him. 

104  Neb.— 32 
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As  to  the  asserted  estoppel:  We  understand  that  re- 
lator is  not  raising  any  objection  to  paying  the  amount 
assessed.  He  is  making  no  complaint  as  to  the  amount 
of  benefits  assessed  and  charged  against  the  lot,  and  it 
is  immaterial  to  him  whether  the  tax  is  a  lien  on  the 
whole  lot  or  only  upon  one-third  of  it.  He  would  there- 
fore have  gained  nothing  by  appearing  and  objecting  to 
the  assessment.  We  think  no  estoppel  arose  under  such 
circumstances. 

Respondent  argues  that  section  4343,  Rev.  St.  1913, 
providing,  in  substance,  that  after  the  board  of  equaliza- 
tion has  acted  '^no  court  shall  entertain  any  action  for 
relief  against  such  special  assessment,  except  upon  ap- 
peal from  such  final  order,  which  remedy  shall  be  deem- 
ed exclusive,'^  effectually  bars  relator  of  any  right  of 
action  such  as  this.  But  relator  is  not  asking  '*  relief 
against  such  special  assessment."  He  stands  ready  and. 
willing  to  pay  the  same. 

It  is  argued  that  the  district  board  has  express  power 
to  make  rules  and  regulations  relating  to  water  service, 
and  that  if  relator  complies  with  its  rules  he  may  have 
the  permit.  The  regulatory  powers  of  the  board,  how- 
ever, must  be  exercised  in  conformity  with  the  statute. 
Respondent  points  out  that  the  statute  under  which 
assessments  are  made  makes  no  reference  to  the  origi- 
nal plat  of  the  ground.  There  is  nothing  in  the  law 
therefore,  to  prevent  the  inclusion  of  part  of  a  lot  or 
tract  within,  and  the  exclusion  of  another  part  from  the 
limits  of  a  district. 

The  statute  seems  plain.  *'A11  real  estate  in  said 
water  main  district"  should  be  assessed,  as  the  statute 
directs.  If  the  board  desired  to  reserve  the  right  to 
assess  the  cost  of  laying  another  main  on  the  side  street 
upon  the  rear  two-thirds  of  the  lot,  it  should  have  made 
the  boundaries  of  the  district  include  only  the  property 
it  desired  to  assess. 
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The  denial  of  the  permit  seems  to  us  to  be  unwar- 
ranted by  the  law.  The  judgment  of  the  district  court 
is  reversed  and  the  cause  is  remanded,  with  direction 
to  issue  the  writ,  as  prayed. 

Revebsed. 

Flansbubg,  J.,  not  sitting. 


MiSSOUBl  VALI.EY  TbUST   COMPANY,  APPELLEE,  V.  JOHN  E. 

Nelson,  appellant. 

Filed  Afkil  30,  1920.    No.  20870. 

1.  Trusts:  Duty  of'  Tsustee.  The  interest  of  one  who  acts  in  a 
fiduciary  capacity  should  not  be  in  conflict  with  the  interest  of  the 
person  whom  he  represents. 

2.  Mortgages:  Fobeclosube  Sai.b:  Pxtrchase  by  Tbubtee  fob  Cbeditobs. 
Under  the  facts  stated  in  the  opinion,  held,  that  the  purchaser 
at  foreclosure  sale  did  not  hold  such  a  fiduciary  relation,  with  re- 
spect to  appellant  and  the  property  sold,  as  to  render  it  disqualified 
to  purchase. 

Appfal  from  the  district  court  for  Phelps  county: 
WiLiiiAM  C.  Dobsey,  Judge.    Affirmed. 

Frank  A.  Anderson  and  Beeler,  Crosby  <&  Baskins, 
for  appellant. 

James  I.  Rhea,  Robert  A.  Brown  and  Richard  L. 
Douglas,  contra. 

CoBNIgH,  J. 

On  June  30,  1914,  John  E.  Nelson,  defendant  and  ap- 
pellant, owned  real  estate,  the  suhject  of  this  fore- 
closure action,  mortgaged  to  assignor  of  plaintiff,  also 
to  S.  F,  Hutcheson,  and  a  third  lien  to  defendant  Tootle- 
Campbell  Dry  Goods  Company.  He  was  also  president 
of  the  Nelson  (Merchandise)  Company,  which  company 
was  bankrupt  and  desirous  of  effecting  a  composition 
with  its  creditors.    On  said  date,  with  this  purpose  in 
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view,  a  contract  was  entered  into  between  defendant 
John  E.  Nelson,  on  the  one  hand,  and  the  Tootle-Camp- 
bell Dry  Goods  Company  and  the  First  National  Bank 
of  Holdrege,  on  the  other,  in  which  it  was  agreed  that 
Nelson  would  procure  an  assignment  of  the  assets,  of 
the  Nelson  Company  to  the  dry  goods  company  and  the 
bank,  as  trustees,  to  be  disposed  of  and  the  proceeds 
applied  in  payment  of  advancements  made  and  the  in- 
debtedness owing  by  Nelson  or  Nelson  Company  to  the 
dry  goods  company  or  the  bank. 

Afterwards  plaintiff  brought  this  action  to  foreclose 
its  lien  in  the  sum  of  $9,008.  The  defendant  dry  goods 
company,  in  its  answer  and  cross-petition,  asked  fore- 
closure of  its  lien,  alleging  a  balance  due  on  the  note  se- 
cured, dated  February  28,  1914,  in  the  sum  of  $23,990.26. 
In  its  decree  the  court  found  the  amount  due  on  each  of 
the  liens,  and  ordered  sale  of  the  lands  for  their  satis- 
faction. The  defendant  Nelson,  who  had  answered,  re- 
quested a  stay  of  execution,  at  the  termination  of  which 
the  land  was  sold  and  purchased  at  the  foreclosure  sale 
by  the  dry  goods  company,  the  highest  bidder.  Objec- 
tion was  made  to  the  confirmation  of  the  sale,  on  tho 
ground  that  the  property  had  not  sold  for  its  full  value ; 
that  bidders  had  been  discouraged  from  bidding  by 
the  agent  of  the  dry  goods  company;  and  that  the  dry 
goods  company  was  not  competent  to  bid  at  the  sale,  be- 
cause it  sustained  the  relation  of  trustee  to  the  defend- 
ant John  B.  Nelson.  These  objections  to  confirmation 
beipg  overruled,  defendant  Nelson  appeals  to  this  court. 

The  main  contention  made  in  the  brief  of  appellant 
is  that  the  dry  goods  company,  being  a  trustee  for  tha 
defendant  John  E.  Nelson,  could  not  be  a  purchaser  at 
the  sale.  He  invokes  a  rule  of  law  stated  in  Stettnische 
V.  Lamb,  18  Neb.  619,  as  follows:  **A  partj'  will  not  be 
permitted  to  purchase  property  and  hold  it  for  his  own 
benefit,  when  he  has  a  duty  to  perform  in  relation  there- 
to which  is  inconsistent  with  his  character  as  a  pur- 
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chaser  on  his  ovm  account.  Columbus  Co.  v.  Uurford, 
1  Neb.  146. ' '  The  rule  is  more  fully  stated  in  Anderson 
V.  Butler.  31  S.  Car.  183,  194  (5  L.  B.  A.  166),  as  fol- 
lows:  **It  is  a  well-established  principle  that  a  trustee 
cannot  buv  at  his  own  sale.  He  cannot  be  vendor  and 
vendee  at  the  same  time  of  trust  property;  that  is,  he 
cannot  make  a  binding  contract  with  himself  in  the  pur- 
chase of  the  trust  property  under  his  control.  On  the 
contrary,  all  such  purchases  are  subject  to  be  vacated 
and  set  aside  by  the  cestui  que  trust  at  his  option,  and 
this,  too,  without  ro.gard  to  the  fact,  whether  said  pur- 
chase was  made  in  good  faith,  at  full  price,  or  was 
fraudulent  and  delusive.  This  doctrine  has  been  long 
settled,  both  in  England  and  in  this  country,  and  it  is 
a  wise  and  wholesome  principle.  It  strikes  at  once  at 
the  root  of  danger,  and  destroys  it.  It  removes  from 
the  trustee  the  temptation  to  do  wrong,  and  guarantees 
the  faithful  execution  of  his  trust  in  the  sale  of  the 
property  of  his  cestui  que  trust/' 

The  inquiry  is  whether  the  dry  goods  company,  in 
purchasing  at  the  foreclosure  sale,  comes  within  the 
rule  stated.  We  think  not.  The  rule  is  one  of  good 
faith,  growing  out  of  the  relations  which  exist  between 
a  trustee  and  his  cestui  que  trust.  The  interest  of  one, 
acting  in  a  fiduciary  capacity,  should  not  be  in  conflict 
with  the  interest  of  the  person  whom  he  represents.  In 
the  instant  case,  the  real  estate  mortgaged  never  be- 
came tmst  property,  although  the  assets  of  the  Nelson 
Company  did.  The  contract  treats  it  as  property  mort- 
gaged by  Nelson  to  secure  a  debt,  title  remaining  in 
Nelson,  without  possession  or  power  of  disposal  of  it 
lodged  in  the  trustee.  The  contract  did  not  change  their 
relation  to  it.  It  would  be  unreasonable  to  suppose  that 
the  contract  contemplated  that  the  dry  goods  company 
could  not  foreclose  its  lien,  or  that,  if,  as  the  fact  was, 
a  prior  mortgage  was  foreclosed,  the  dry  goods  com- 
pany could  not,  as  holder  of  a  third  lien,  set  up  its  lien 
and  to  avoid  sacrifice,  be  a  bidder  at  the  foreclosure  sale. 
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The  sale  made  was  not  the  dry  goods  company's  sale, 
but  a  judicial  sale,  which  it  could  not  prevent.  It  is  not 
inconsistent  with  the  contract  relation  to  say  that  in 
bidding  at  the  sale  the  dry  goods  company  was  acting 
in  its  own  right  to  protect  its  own  interests,  and  not  in 
a  representative  capacity  at  all. 

If,  in  the  foreclosure  action,  the  dry  goods  company 
alleged  the  balance  due  upon  the  indebtedness  incor- 
rectly, or  if  an  accounting  was  needed  for  the  purpose 
of  determining  the  amount  of  the  balance,  it  would 
seem  as  if  it  was  incumbent  upon  Nelson  to  show,  in 
his  answer,  the  facts,  and  see  that  proper  credits  were 
made  upon  the  indebtedness  incurred. 

We  see  nothing  in  the  contract  that  would  preclude 
the  dry  goods  company  from  proceeding  against  other 
property,  not  included  in  the  trust,  for  the  collection  of 
the  debt. 

One  clothing  another  with  trusteeship  in  property,  in 
which  the  trustee  is  known  to  have  a  private  interest, 
will,  ordinarily,  anticipate  that  the  trustee  will  do  those 
things  reasonably  necessary  to  protect  his  own  inter- 
ests. The  courts  have  held  that  even  trustees,  where 
they  have  individual  rights  to  protect,  may  become  pur- 
chasers at  a  judicial  sale  of  trust  property.  In  such 
cases,  the  trustee  would  occupy  a  delicate  position,  be- 
cause of  the  general  rule  that  no  person  should  be  per- 
mitted to  be  a  purchaser,  even  at  a  judicial  sale,  where 
he  has  a  duty  to  perform  which  is  inconsistent  with  tho 
character  of  purchaser.  Somewhat,  no  doubt,  would 
depend  upon  the  application  of  the  rule  to  the  facts  of 
each  particular  case. 

In  the  instant  case  it  cannot  be  said  that  the  trustee 
was  purchaser  at  his  own  sale.  This  sale  was  ordered 
by  the  court  at  the  instance  of  the  plaintiff,  and  the 
dry  goods  company  was  powerless  to  prevent  it.  If 
mortgagor  Nelson  is  unable  to  pay  the  mortgages  upon 
his  land,  he  must  reckon  upon  judicial  sales  of  the  land 
to  the  highest  bidder. 
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The  appellant  in  his  brief  cites  Hamilton  v.  Dooly, 
15  Utah,  280,  305,  which  he  relies  upon  as  holding  to 
the  contrary.  To  distinguish  that  case,  we  call  atten- 
tion to  the  fact  that  in  its  opinion  the  court  said  of  the 
trustee:  '^As  mortgagee  his  rights  were  in  no  w^ay 
impaired  by  the  sale.  His  situation  was  just  the  same 
after  as  before" — ^and  to  the  further  fact  that  there  the 
trustee  was  also  executor  of  the  estate,  although  the 
action  against  him  as  executor  was  dismissed. 

An  examination  of  the  proof  convinces  us  that  the 
decision  of  the  trial  court  should  not  be  reversed  because 
of  the  other  objections  to  the  confirmation,  stated  above. 

Affibmed. 


FiANSBTjRG,  J.,  not  sitting. 


Dick  Girch  v.  State  of  Nebraska. 

Filed*  Apsil  30,  1920.     No.  21112. 

WltnesseB:  Impeachment:  Ck>MPETENCT.  A^n  impeaching  witness,  who 
has  testified  that  he' knows  the  reputation  of  the  witness,  sought 
to  be  impeached,  for  truth  and  veracity  in  the  community  in  which 
he  resides,  and  that  it  is  bad,  is  not  rendered  incompetent  by  the 
fact  that,  on  cross-examination,  he  testifies  that  he  has  heard  15 
or  20  people  in  the  community  of  200  say  that    it  is  bad. 

Error    to    the    district    court    for    Furnas    county: 
Ernest  B.  Perry,  Judge.    Afflrmed. 

C.  G.  Flansburg  and  J.  G.  Thompson,  for  plaintiff  in 
error. 

Clarence   A,  Davis,    Attorney    General,    and    Mason 
Wheeler,  contra. 

Cornish,  J. 

Defendant  (plaintiff  in  error)  was  convicted  of  steal- 
ins:  a  load  of  com. 


.  504  NEBRASKA  REPORTS.  [Vol.  104 


Girch  y.  State. 


It  is  complained  that  when  a  question,  put  to  the 
witness  Smith,  was  objected  to,  and  the  witness  errone- 
ously permitted  to  answer,  which  answer  was  after- 
wards on  motion  stricken  from  the  record  by  the  trial 
judge,  there  was  error  in  the  court's  failure  in  its  in- 
struction to  direct  the  jury  not  to  consider  the  answer. 
We  cannot  so  hold.  The  defendant  should  have  re- 
quested the  instruction  if  he  thought  the  evidence 
stricken  might  be  prejudicial.  Trial  judges  cannot  be  ex- 
pected to  so  closely  guard  the  interests  of  parties  to 
the.  trial.  In  fact,  we  question  whether  the  answer 
given  in  this  instance,  if  allowed  to  stand,  would  have 
been  either  improper  or  prejudicial.  O'Connor  v.  l^dd- 
get,  82  Neb.  95;  Schroeder  v.  Lodge  No.  188,  /.  0.  0. 
F.,  92  Neb.  650. 

Another  witness,  who  testified  that  the  defendant's 
reputation  for  truth  and  veracity  in  the  community  in 
which  he  lived  was  bad,  on  cross-examination  stated 
that  he  had  heard  15  or  20  people  in  the  conununity  of 
200  say  so.  It  is  urged  that  this  answer  showed  him 
incompetent  to  testify.  We  do  not  think  so.  While  it 
is  tru«  that  the  impeaching  witness  should  know  the 
general  estimation  in  which  the  witness  sought  to  be 
impeached  is  held  by  those  among  whom  he  dwells,  yet 
so  much  depends  upon  the  facts  and  circumstances  under 
which  the  statements  that  the  witness  had  heard  were 
made,  that  it  must  be  said  the  witness  may  have  been 
informed  as  to  the  actual  reputation  of  the  defendant. 

The  trial  judge  told  the  jury  that,  *'when  it  has  been 
successfully  established  that  the  general  reputation  of 
a  witness  for  truth  and  veracity  in  the  •community 
where  he  lives  is  bad,  the  witness  is  impeached,  and 
you  will  be  warranted,  in  that  event,  in  disregarding 
the  testimony  of  such  witness,  as  unworthy  of  belief, 
except  to  the  extent  that  the  testimony  of  said  witness 
has  been  corroborated."  It  is  argued  that  by, such  an 
instruction  the  judge  invades  the  province  of  the  jury. 
Matthewson  v.  Burr,  6  Neb.  312. 
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We  think  the  law  is  that,  when  it  has  been  shown  that 
the  witness*  reputation  is  bad,  the  ^tness  is  impeached, 
as  the  court  instructed.  Watson  v.  Roode,  30  Neb.  264, 
274. 

It  is  insisted  that  the  evidence  is  not  sufficient  to  sus- 
tain the  verdict  of  guilty.  After  careful  examination 
of  the  testimony,  we  are  convinced  that  this  assignment 
of  error  is  not  well  taken. 

Affibmed. 

Flansbtjbg,  J.,  not  sitting. 


Geobgb  0.  Mbyeb,  appellant,  v.  Supbeme  Lodge, 
Knights  op  Pythias,  appellee. 

Filed  April  30,  1920.    No.  20849. 

1.  Insuruice:  Incbeabk  of  Rates:  Validitt.  Defendant  issued  a 
Hfe  insurance  policy  to  plaintiff's  decedent  in  this  state  in  1885, 
which  was  renewed  in  1910.  Subsequently,  and  while  the  policy 
was  in  force,  a  "supreme  statute"  was  adopted  at  a  convention  of 
the  supreme  lodge  that  hy  its  terms  became  effective  January  1, 
1911,  and  which  provides  that  "the  right  to  change,  increase  or 
adjust  the  schedule  of  rates,"  thereafter  to  be  paid  by  policyholders, 
"is  expressly  reserved  to  the  supreme  lodge."  Thereupon  the 
schedule  of  rates  was  materially  increased  by  the  supreme  lodge 
convention,  the  membership  of  that  body  being  in  part  composed 
of  persons  other  than  delegates  who  were  voted  for  or  elected  by 
members  holding  policies  in  the  insurance  department.  Held, 
that  the  body  assuming  to  change  the  schedule  of  rates  did  not 
constitute  a  "representative  form  of  goverment"  within  the  mean- 
ing of  section  1,  ch.  47,  Laws  1897,  at  the  time  the  rates  were  in- 
creased, and  that  such  increase  was  therefore  not  enforceable  in 
this  state. 

2.  r— :  Constitution  and  By-Laws:  Construction.  The  consti- 
tution or  by-law  of  a  fraternal  association  will  be  strictly  construed 
against  the  association  where  a  forfeiture  is  sought  to  be  imposed 
thereunder.    Briggs  v.  Royal  HighlanderSy  84  Neb.  834. 

i.  :  Incbbase  of  Dues:  Nonpayment:   Fobfeiture.    A  society 

that  purports  to  be  a  "fraternal  beneficiary  association,"  to  whom 
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the  lawful  dues  under  a  policy  are  tendered,  cannpt  lawfully  for- 
feit such  policy  and  escape  liability  on  the  ground  that  the  in- 
creased portion  of  certain  rates  were  not  paid  or  tendered  by  or 
In  behalf  of  the  insured,  when  it  appears  that  the  by-law,  which 
provides  for  such  increase,  was  not  adopted  by  a  body  haying  a 
"representatiye  form  of  goyerment."  Section  1,  eh.  47,  Laws  1897. 

Appeal  from  the  district  court  for  Otoe  county :  James 
T,  Begley,  Judge.    Reversed. 

Livingston  &  Heinke  and  A.  S.  Churchill,  for  appel- 
lant. 

W.  J.  Connell,  contra. 

Dean,  J. 

On  December  15,  1916,  plaintiff  sued  in  the  district 
court  for  Otoe  county  to  recover  $2,000  as  beneficiary 
of  a  fraternal  insurance  policy  issued  to  his  father  by 
defendant.  A  jury  was  waived,  and  the  case  tried  to 
the  court.    Defendant  prevailed,  and  plaintiff  appealed. 

The  policy  sued  on  bears  date  May  11,  1910,  and  is 
a  renewal  of  a  policy  issued  to  the  insured  January  1, 
1885,  when  he  was  51  years  of  age.  From  the  latter 
date  until  the  new  and  advanced  rates  became  effective, 
which  was  about  January  1,  1911,  the  insured  paid  all 
dues  assessed  under  the  old  rates  against  members  of 
''class  four"  to  which  he  belonged.  Subsequent  pay- 
ments at  the  old  rates  were  tendered  by  or  in  behalf 
of  the  insured  that  plaintiff  alleges  were  wrongfully  re- 
fused. He  argues  that  the  money,  so  tendered,  in  effect 
kept  the  insured  in  good  standing  until  his  death  April 
11,  1916. 

In  August,  1910,  the  supreme  lodge  of  the  defendant 
society  adopted  a  by-law  that  increased  the  rates  in  its 
insurance  department  above  the  rates  formerly  paid  by 
members  of  ''class  four,"  raising  the  dues  on  $2,000 
policies  from  $5.70  a  month  to  $26.30  a  month.  The  in- 
sured refused  to  pay  the  increased  rate  on  the  ground, 
among  others,  that  the  defendant  society  did  not  have 
and  was  not  working  under  a  representative  form  of 
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government  when  the  rates  were  increased,  and  that 
the  society  was  therefore  without  authority  to  increase 
its  rates  so  as  to  affect  Nebraska  members  whose  poli- 
cies were  taken  out  in  Nebraska  under  the  former  rate. 
Section  1,  ch.  47,  Laws  1897,  was  in  force  when  the  in- 
creased rates  were  adopted-  The  act  provided:  *'A 
fraternal  beneficiarj'-  association  is  hereby  declared  to 
be  a  corporation,  society  or  voluntary  association, 
formed  or  organized  and  carried  on  for  the  sole  benefit 
of  its  members  and  their  beneficiaries,  and  not  for 
profit.  Each  such  society  shall  have  a  lodge  system, 
with  ritualistic  form  of  work  and  a  representative  form 
of  government." 

It  is  pointed  out  in  Holt  v.  Supreme  Lodge,  Knights 
of  Pythias,  235  Fed.  885,  that  the  present  charter  of 
defendant  (Act  June  29,  1894,  28  U.  S.  St.  at  Large, 
ch.  119,  sec.  4,  p.  97)  authorizes  amendments  at  will,  pro- 
vided they  do  not  conflict  with  federal  or  state  laws. 
Whether  the  defendant  has  the  right  in  this  state,  under 
the  act  of  1897,  to  enforce  the  provisions  of  the  amended 
by-law  that  was  adopted  in  August,  1910,  and  that  raised 
the  rates  in  question,  seems  to  be  the  decisive  point  in 
the  case. 

The  laws  of  the  order  provide  generally  that  the  in- 
surance department  shall  be  governed  by  the  supreme 
lodge.  Defendant  offered  in  evidence  certain  **  amend- 
ments to  the  supreme  statutes"  relating  to  and  gov- 
erning the  insurance  department,  which  were  enacted 
and  adopted  at  the  convention  of  the  supreme  lodge 
held  at  Milwaukee  in  August,  1910.  Among  other 
amendments,  section  479  was  adopted,  under  which  the 
increased  rates  were  imposed  that  are  complained  of. 
The  amendment  follows:  **The  right  to  change,  in- 
crease or  adjust  the  schedule  of  rates  in  the  fourth  and 
fifth  classes,  respectively,  or  any  of  them,  is  expressly 
reserved  to  the  supreme  lodge,  as  is  also  the  right  to 
apply  any  such  changed,  increased  or  adjusted  schedule 
of  rates  to  all  the  members   as   of   the   date   of   their 
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adoption  without  regard  to  the  date  of  any  member's 
certificate.  This  right  of  readjustment  includes  the 
right  to  advance  members  without  reference  to  the  plan 
or  class  of  which  they  are  members  to  their  attained 
age  at  any  time  and  apply  new  rates  applicable  thereto 
when  deemed  necessary  by  the  supreme  lodge  to  carry 
out  the  purposes  of  the  insurance  department. ' ' 

The  supreme  constitution  of  the  order  provides: 
**The  supreme  lodge  shall  be  composed  of  *  *  * 
all  past  supreme  chancellors.  *  *  *  Its  oflBcers,  as 
designated  in  this  constitution.  •  •  •  The  supreme 
representatives  legally  elected  or  appointed."  The  oflS- 
cers  of  the  supreme  lodge  are  eight  in  number,  and  as 
designated  in  the  constitution  they  are:  '*The  supreme 
chancellor,  the  supreme  vice  chancellor,  the  supreme 
prelate,  the  supreme  keeper  of  records  and  seals,  the 
supreme  master  of  the  exchequer,  the  supreme  master 
of  arms,  the  supreme  inner  guard  and  the  supreme  outer 
guard.  * ' 

It  seems  to  us  that,  under  section  1,  ch.  47,  Laws  1897, 
defendant  cannot  enforce  section  479  of  its  ''supreme 
statutes"  in  the  present  case,  because  that  section  ex- 
pressly provides  that  the  right  to  increase  the  schedule 
of  rates  in  the  fourth  and  fifth  classes  is  reserved  to  the 
supreme  lodge,  a  body  that  by  the  supreme  constitu- 
tion appears  to  be  composed,  not  only  of  elected  dele- 
gates, but  in  part  of  ''all  past  supreme  chancellors" 
and  some  members  that  are  appointive  and  eight  su- 
preme lodge  officers.  How  many  past  supreme  chan- 
cellors may  sit  as  voting  members  of  the  supreme  lodge 
convention,  nor  how  numerous  they  are,  or  whether 
they  are  participating  members  in  supreme  lodge  con- 
ventions, does  not  clearly  appear,  nor  does  it  appear 
whether  the  past  supreme  chancellors  and  supreme 
lodge  officers  and  the  supreme  lodge  delegates  are  all 
elected  by  the  members  of  the  defendant  society,  or  by 
the  members  of  the  "insurance  department,"  or  by 
delegates  elected  from  that  department.    It  does  not 
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appear  that  a  member  of  the  supreme  lodge  or  any  of 
its  officers  shall,  to  be  eligible  to  membership  in  that 
body,  be  a  member  of  the  insurance  department.  The 
general  secretary  of  the  insurance  department  testified 
that  membership  in  that  department  was  not  a  neces- 
sary qualification  for  membership  in  the  supreme  lodge 
convention  of  1910.  It  appears  too,  from  his  evidence 
that  approximately  only  10  per  cent,  of  the  members  of 
the  defendant  order  in  1910  were  members  of  the  in- 
surance department  So  that,  under  defendant's  con- 
stitution and  laws,  the  insurance  department  could  be 
governed  by  members  of  the  defendant .  order,  part  or 
even  a  majority  of  whom  were  not  insurance  policy- 
holders, and  consequently  not  members  of  nor  vitally 
interested  in  the  insurance  department. 

It  seems  to  us  that  this  lacks  much  of  being  a  repre- 
sentative form  of  government  as  defined  by  the  act  and 
interpreted  by  our  former  decisions  that  will  be  pres- 
ently noted. 

The  supreme  statutes  provide,  also,  that  a  **  board  of 
control''  shall  be  appointed  by  the  ** supreme  lodge," 
and  that  this  board,  so  appointed,  shall  *'have  full 
charge  and  complete  control  of  the  business  and  affairs 
of  the  insurance  department,  subject  at  all  times  and 
in  all  things  to  the  direction  of,  and  to  account  and  re- 
port to,  the  supreme  lodge."  It  does  not  appear  that 
any  person  to  be  eligible  to  membership  on  the  *' board 
of  control"  must  be  a  member  of  the  *' insurance  de- 
partment. '  ^ 

The  detailed  proceedings  of  the  session  of  the  su- 
preme lodge  convention  that  adopted  the  supreme  stat- 
utes in  question  are  not  shown,  as  seems  to  be  the  usual 
practice  in  cases  where  like  questions  have  been  raised, 
so  that  in  the  present  state  of  the  record  we  are  con- 
fined in  our  inquiry  for  the  most  part  to  a  liberal  dis- 
play of  exhibits.  The  rule  is  that  the  constitution  or 
a  by-law  of  an  order  that  purports  to  be  a  beneficiary 
dissociation  will  be  strictlv  construed  against  it  where 
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under  its  constitution  or  a  by-law,  there  appears  an  at- 
tempt to  work  a  forfeiture.  Lange  v.  Royal  Highland- 
ers, 75  Neb.  196;  Briggs  v.  Royal  Highlanders,  84  Neb. 
834. 

Not  only  does  the  act  of  1897,  hereinbefore  cited, 
provide  that  a  fraternal  beneficiary  association  shall 
have  a  representative  form  of  government,  but  all  suc- 
ceeding legislation  bearing  on  the  subject  has  the  same 
requirement.  The  question  is  not  new  in  this  jurisdic- 
tion, and  does  not  now  seem  to  require  lengthy  discus- 
sion, having  been  exhaustively  reviewed  in  the  follow- 
ing cases  and  in  the  citations  therein  noted:  Briggs  v. 
Royal  Highlanders,  supra,  Briggs  v.  Royal  Highland- 
ers (on  motion  for  rehearing)  85  Neb.  830.  In  the  main 
Briggs  case,  in  substance,  we  held  that,  to  constitute 
a  representative  government  within  the  meaning  of 
the  act,  the  delegates  regularly  elected  by  the  members 
of  a  fraternal  beneficiary  association  should  absolutely 
control  its  government  to  the  exclusipn  of  appointive 
committee  members  who  were  not  delegates.  In  the 
same  case,  wherein  a  rehearing  was  denied,  it  is  pointed 
out  that  **  Chapter  47,  Laws  1897,  did  not  by  its  own 
force  amend  the  edicts  of  the  Royal  Highlanders  so  as 
to  make  its  government  representative  in  form." 

The  dues  tendered  by  the  insured,  and  in  his  behalf 
during  his  last  illness,  appear  to  have  kept  the  policy 
in  force  until  his  death,  thus  creating  a  valid  and  sub- 
sisting claim  against  defendant  in  the  sum  of  $2,000. 
Including  exhibits,  the  record  consists  of  over  1,500 
pages.  Attached  thereto  are  books  of  constitutions  and 
by-laws  of  more  than  1,000  pages,  to  which  the  learned 
counsel  have  referred  and  with  which  they  are  appar- 
ently familiar,  but  we  suggest  that  more  specific  refer- 
ence in  the  briefs  to  book  and  page  of  such. matter  as 
they  respectively  rely  on  would  greatly  expedite  the 
work  of  the  court.    Sup.  Ct.  Rule  12    (94  Neb.  XI). 

From  the  evidence  before  us  it  seems  clear  that  the 
body  assuming  to  change  the  schedule  of  rates,  did  not 
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constitute  a  representative  form  of  government,  when 
the  rates  in  question  were  raised,  within  the  meaning 
of  the  act  as  construed  by  our  former  decisions.  Many 
other  assignments  of  alleged  error  are  called  to  our 
attention  that,  in  view  of  our  conclusion,  we  do  not 
find  it  necessary  to  discuss  and  do  not  decide. 

The  judgment  is  reversed  and  the  cause  remanded 
for  further  proceedings.^ 

Reversed. 

MoRRissEY,  C.  J.,  and  Flansbubg,  J.,  not  sitting. 

The  following  opinion  on  motion  for  rehearing  was 
filed  December  4,  1920.    Rehearing  denied. 

Insurance:  Benefit  Association:  Government.  "Where,  under  the 
provisions  of  the  constitution  and  by-laws  of  a  fraternal  beneficiary 
association,  the  delegates  to  the  governing  body  thereof,  regularly 
elected  by  the  members  of  said  association,  cannot  of  themselves, 
and  without  the  participation  of  members  of  committees  appointed 
from  members  outside  of  such  delegates,  legally  and  of  right  adopt, 
alter,  or  amend  the  edicts  and  laws  of  such  association  and  ab- 
solutely control  the  government  of  the  same,  such  governing  body 
is  not  a  representative  body,  and  an  association  so  constituted  and 
governed  cannot  be  said  to  hav«  a  representative  form  of  govern- 
ment."   BriQga  v.  Royal  Highlanders^  84  Neb.  834. 

Dean,  J. 

The  defendant  made  an  application  for  a  rehearing, 
which  must  be  denied.  The  former  opinion,  Meyer  v. 
Supreme  Lodge,  Knights  of  Pythias,  is  reported,  ante, 
p.  505.  The  question  of  the  defendant's  mere  right  to 
increase  its  rates  is  not  the  question  that  is  involved 
here.  The  sole  question  before  us  is  whether  defendant 
had  **a  representative  foim  of  government"  within  the 
meaning  of  section  1,  ch.  47,  Laws  1897,  cited  in  the 
former  opinion ;  that  being  the  law  in  force  in  this  state 
when  in  August,  1910,  the  rates  complained  of  by  plain- 
tiff were  increased  by  defendant.  The  1897  act  was  in 
force  when  the  policy  in  question  was  issued  to  Meyer, 
under  date  of  May  11,  1910.    Putting   the   question   in 
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another  form:  Was  the  governing  body  of  defendant, 
when  it  increased  the  rates,  representative  in  form  with- 
in the  meaning  of  the  act  as  construed  by  our  decisions 
that  are  cited  in  the  former  opinion!  Lange  v.  Hoyal 
Highlanders,  75  Neb.  188,  196,  10  L.  R.  A.  n.  b.  666,  121 
Ara.  St.  Rep.  786;  Briggs  v.  Royal  Highlanders,  84  Neb. 
834  (on  motion  for  rehearing),  85  Neb.  830.  K  defend- 
ant was  not  working  under  a  representative  form  of 
government  in  August,  1910,  it  follows  that  under  sec- 
tion 8,  ch.  47,  Laws  1897,  the  society  cannot  in  this  state 
compel  defendant  to  pay  the  increased  rate.  Section  8 
of  the  1897  act  provides:  **A11  such  societies  (fraternal 
beneficiary)  organized  under  the  laws  of  this  state  or 
any  other  state,  territory,  or  province,  and  now  doing 
business  in  this  state,  may  continue  such  business  pro- 
vided they  hereafter  comply  with  the  provisions  of  this 
act.'' 

Holt  V.  Supreme  Lodge,  Knights  of  Pythic^,  235  Fed. 
885,  149  C.  C.  A.  197,  relied  on  by  defendant,  does  not 
seem  to  support  the  argument  advanced.  But  it  is  sig- 
nificant that  the  Holt  case  aflSrmatively  declares  that  the 
present  charter  of  the  defendant  corporation  was 
granted  by  an  act  of  congress  in  1894  that  authorized 
amendments  at  will,  and  that  the  act  expressly  provides 
that  such  amendments  shall  not  conflict  with  federal  or 
state  laws.  28  U.  S.  St.  at  Large,  ch.  119,  sec.  4,  p.  97, 
is  the  act  under  which  defendant  was  reincorporated. 
It  provides:  ''That  said  corporation  shall  have  a  con- 
stitution, and  shall  have  power  to  amend  the  same  at 
pleasure:  Provided,  that  such  constitution  or  amend- 
ments thereof  do  not  conflict  with  the  laws  of  the  United 
States  or  of  any  state."  Will  it  be  contended  that  a 
society  so  chartered  may  with  impunity  violate  the  set- 
tled policy  of  a  state  as  declared  by  its  court  in  the  con- 
struction of  its  laws! 

The  facts  in  the  Holt  case  seem  to  come  under  section 
5043,  Burns'  Statutes  of  Indiana,  Rev.  1914,  which  defines 
a    fraternal    beneficiary    association.     The    act    reads: 
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**Any  association  shall  be  deemed  to  have,  a  representa- 
tive form  of  government  when  it  shall  provide  in  its 
constitution  and  laws  for  a  supreme  legislative  or  gov- 
erning body,  composed  of  representatives  elected  either 
by  the  members  or  by  delegates  elected  by  the  members 
through  a  delegate  convention  system,  together  with 
such  other  members  as  may  be  prescribed  by  its  con- 
stitution and  laws:  Provided,  that  the  elective  repre- 
sentatives shall  constitute  a  majority  in  number  and 
have  not  less  than  a  majority  of  the  votes.''  It  will  be 
noted  that  the  Indiana  act  expressly  provides  for  other 
than  elective  representatives.  The  Nebraska  act  in 
question  does  not  so  provide.  Section  5,  article  8  of 
the  constitution  of  the  defendant  society,  provides  that 
the  supreme  lodge  may  be  composed  of  persons  who  are 
*' elected  or  appointed.''  The  weak  point,  the  vitally 
defective  point,  is  that  there  is  provision  for  appointive 
delegates  or  members. 

The  policy  of  Nebraska  respecting  fraternal  benefici- 
ary associations  under  the  1897  act  is  aptly  stated  in 
Briggs  v.  Royal  Highlanders,  84  Neb.  834.  Syllabus  3 
reads:  ** Where,  under  the  provisions  of  the  constitu- 
tion and  by-laws  of  a  fraternal  beneficiary  association, 
the  delegates  to  the  governing  body  thereof,  regularly 
elected  by  the  members  of  said  association,  cannot  of 
themselves,  and  without  the  participation  of  members 
of  committees  appointed  from  members  outside  of  such 
delegates,  legally  and  of  right  adopt,  alter,  or  amend  the 
edicts  and  laws  of  such  association  and  absolutely  con- 
trol the  government  of  the  same,  such  governing  body 
is  not  a  representative  body,  and  an  association  so  con- 
stituted and  governed  cannot  be  said  to  have  a  repre- 
sentative form  of  government."  To  the  same  effect  is 
State  V.  Bankers  Union,  71  Neb.  622. 

Defendant  cites  Supreme  Lodge,  Knights  of  Pythias, 

V.  Mims,  241  U.  S,  574.    That  case,  like  the  Holt  case, 

construes  an   act   that   limits   and   qualifies   the   term 
104  Neb.— 3a 
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*' representative  form  of  government/*  Chapter  7,  art. 
4829,  Tex.  Civ.  St.  1914.  It  seems  that  all  of  the  cases 
cited  by  defendant  have  to  do  with  statutes  differing 
materially  from  the  Nebraska  act  of  1897. 

A  federal  question  is  not  involved  here.  In  view  of 
the  act  of  incorporation,  it  plainly  appears  that  the  con- 
gress intended  that  defendant  corporation  should  not  be 
permitted  to  violate  the  law  or  the  policy  of  a  state  as 
its  laws  are  construed  by  the  courts  of  the  respective 
states.  Murdoch  v.  City  of  Memphis,  20  Wall.  (U.  S.) 
590. 

Chapter  47,  Laws  1897,  does  not  seem  to  conflict  with 
the  full  faith  and  credit  clause  of  the  federal  Constitu- 
tion as  argued  by  defendant.  Supreme  Council,  Hoyal 
Arcanum  v.  Green,  237  U.  S.  531,  35  Sup.  Ct.  Rep.  724; 
Hartford  Life  Ins.  Co.  v.  Barber,  245  U.  S.  146,  38  Sup. 
Ct.  Rep.  54.  **  Corporations  are  not  citizens  within  the 
meaning  of  the  first  of  these  clauses.  They  are  crea- 
tures of  local  law,  and  have  not  even  an  absolute  right 
of  recognition  in  other  states,  but  depend  for  that  and 
for  the  enforcement  of  their  contracts  upon  the  assent 
of  those  states,  which  may  be  given  accordingly  on  such 
'terms  as  they  please.'*  Paul  v.  Virginia,  8  Wall.  (U. 
S.)  168. 

It  is  to  be  borne  in  mind  that  chapter  47,  Laws  1897, 
remained  unchanged  and  unamended  until  1913,  when 
the  Nebraska  legislature  qualified  and  defined  the  ex- 
pression '*  representative  form  of  government,'*  so  that 
the  law  now  in  some  material  respects  conforms  to  the 
acts  of  some  other  states.  But  the  present  act,  as 
amended,  of  course  can  have  no  bearing  on  the  present 
case.  The  sole  question  here  is  whether  the  body  that 
raised  the  rates  was  a  representative  body  as  defined 
by  our  former  decisions  where  substantially  the  same 
state  of  facts  were  involved. 

We  adhere  to  our  former  decision.  The  application 
for  rehearing  is 

Dbnikd. 
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Letton,  J.,  dissenting. 

The  point  is  made  that  the  certificate  in  question  was 
issued  under  a  charter  which  provided  that  the  society 
might  amend  the  constitution  and  by-laws ;  provided  the 
amendments  did  not  conflict  with  federal  and  state  laws. 
Under  the  recent  decisions  of  this  coux't  the  amendments 
do  not  conflict  with  the  laws  of  the  state  of  Nebraska. 
We  have  held  in  several  cases  that  a  member  who  agrees 
to  be  bound  by  subsequent  changes  in  the  by-laws  can- 
not object  if  the  changes  are  reasonable,  and  that  an 
amendment  allowing  a  necessary  raise  in  assessments 
to  meet  liabilities  is  a  reasonable  amendment.    J^'unk  v. 

_  m 

Stevens,  102  Neb.  681,  and  cases  cited. 

The  question  now  before  us  is  whether  the  judgment 
of  the  federal  court  in  Holt  v.  Supreme  Lodge,  Knights 
of  Pythias,  235  Fed.  885,  that  the  order  had  power  to 
increase  the  assessment,  is  an  adjudication  which  is 
binding  upon  the  courts  of  other  states  under  the  due 
faith  and  credit  clause  of  the  federal  Constitution.  The 
Holt  case  was  a  controversy  between  citizens  of  Louisi- 
ana and  the  defendant,  a  corporation  created  under  act 
of  congress.  One  of  the  issues  in  that  case  was  whether 
the  defendant  had  a  representative  form  of  government, 
and  that  this  was  judicially  determined  in  the  affirma- 
tive. The  record  in  that  case  is  pleaded  in  this  case. 
When  the  federal  court  decided  that  the  order  had  a 
representative  form  of  government  and  had  power  to 
increase  the  assessments,  this  adjudication  was  binding 
upon  all  the  members.  Supreme  Council,  Royal  Arca- 
num, V.  Green,  237  TJ.  S.  531,  35  Sup.  Ct.  Rep.  724;  Sw- 
preme  Lodge,  Knights  of  Pythias,  v.  Mims,  241  U.  S. 
574;  Supreme  Lodge,  Knights  of  Pythias,  v.  Smyth, 
245  TJ.  S.  594,  38  Sup.  Ct.  Eep.  210 ;  Hartford  Life  Ins. 
Co.  V.  Barher,  245  U.  S.  146,  38  Sup.  Ct..  Rep.  54. 
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John  V.  Brown,  appellee,  v.   York   Water    Company, 

APPELLANT, 

Filed  April  30,  1920.    No.  21029. 

Muter  end  Serrant:  Emplotebs'  Liabilitt  Act:  Review.  Under  sec- 
tion 3642.  Rey.  St.  1913  (part  I,  employers'  liability  act),  the  court 
«  lias  power  to  reverse  a  judgment  in  a  proper  case  if  the  evidence 
shows  inadequacy  in  the  amount  of  the  verdict,  or  to  reverse  a 
Judgment  that  from  the  evidence  appears  to  be  excessive,  and 
grant  a  new  trial,  unless  a  remittitur  be  filed  in  such  sum  as  to  the 
court  may  seem  just. 

Appeal  from  the  district  court  for  York  county:  Ed- 
ward E.  Good,  Judge.    Affirmed  on  condition. 

C.  G.  Flanshurg  and  W.  W.  Wyckoff,  for  appellant. 

W.  T.  Thompson,  contra. 

Dean,  J. 

Plaintiff  sued  under  part  I  of  the  employers'  liability 
act  to  recover  damages  for  personal  injuries  sustained 
as  defendant's  employee,  while  in  charge  of  a  water 
pumping  plant  that  it  owned  and  operated  at  York.  He 
recovered  judgment  for  $10,000,  and  defendant  ap- 
pealed. 

Plaintiff  is  an  electrician  and  mechanical  engineer. 
Power  to  operate  the  pumps  was  supplied  by  an  elec- 
tric light  plant  located  some  blocks  distant.  The  acci- 
dent happened  before  8  o'clock  in  the  forenoon,  while 
plaintiff  was  alone  at  the  pump  house,  and  it  caused  the 
loss  of  his  right  hand,  the  thumb  only  remaining.  He 
was  then  36,  with  an  expectancy  of  31  years,  and  had 
been  actively  working  at  his  trade  about  12  years.  The 
injury  was  sustained  a  little  more  than  two  months 
after  his  employment  began. 

Defendant  concedes  that  its  liability  was  not  insured 
as  provided  by  section  3687,  Rev.  St.  1913,  as  amended 
by  section  21,  ch.  85,  Laws  1917,  part  II,  employers'  lia- 
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bility  Rct.  But  it  argues  at  some  length  that  plaintiff 
waived  the  requirement  of  section  21,  as  it  affects  de- 
fendant, and  that  he  brought  himself  within  the  pro- 
visions of  part  II  by  accepting  benefits  from  the  water 
company  within  the  time  and  in  the  manner  provided 
in  section  3661,  Rev.  St.  1913,  as  amended  by  section  6, 
ch.  85,  Laws  1917. 

On  this  point  the  superintendent  of  the  defendant 
company  testified  that  he  showed  plaintiff  the  hospital 
bill,  and  asked  him  if  the  company  should  pay  it,  and 
that  **he  said,  *Yes,*  and  I  paid  it;''  that  he  made  the 
same  inquiry  about  the  doctor  bill,  and  upon  receiving 
the  same  reply  he  paid  that  too,  and  that  both  bills 
approximated  $150.  He  further  testified:  '*I  asked 
Mr.  Brown  whether  he  expected  more  benefits  than  he 
had  received,  and  he  said,  *Yes,'  and  that  he  thought 
he  ought  to  have  enough  money  to  start  a  little  busi- 
ness.*' Plaintiff's  testimony  on  this  point  was  to  the 
contrary,  and  to  the  effect  that  the  superintendent  asked 
him  for  the  hospital  bill,  and  later  the  doctor  bill,  and 
that  he  voluntarily  and  without  plaintiff's  request  paid 
both  bills.  Referring  to  the  doctor  bill,  he  said  he  told 
the  superintendent  that  **he  didn't  have  to  pay  the  bill 
if  he  didn't  want  to,"  and  that  the  superintendent  re- 
plied: '*If  we  pay  this  bill,  will  you  release  the  com- 
pany!  and  I  says,  'No,  I  will  not;  I  feel  as  though  I 
ought  to  have  more  out  of  this  than  a  $100  doctor 
bill.'  "  Oji  this  question  of  fact  the  evidence  was  about 
evenly  balanced,  and  the  jury  seem  to  have  accepted 
plaintiff's  version  rather  than  defendant's. 

Defendant  argues  that  plaintiff  was  wilfully  negli- 
gent, and  complains  because  its  motion  for  a  directed 
verdict  was  not  sustained.  It  is  insisted  that  he  comes 
within  the  exception  noted  in  section  3643,  Rev.  St.  1913, 
,  which  provides  generally:  *'In  all  cases  brought  under 
part  I  of  this  article  it  shall  not  be  a  defense  (a)  that 
the  employee  was  negligent,  unless  and  except  it  shall 
also  appear  that  such  negligence  was  wilful."    In  see- 
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tion  3690,  Rev.  St.  1913,  as  amended  in  section  23,  ch. 
85,  Laws  1917,  wilful  negligence  is  defined:  **(d)  For 
the  purposes  of  this  article,  *  wilful  negligence*  shall 
consist  of  (1)  deliberate  act,  or  (2)  such  conduct  as  evi- 
dences reckless  indifference  to  safety/' 

Respecting  plaintiff's  employment  and  as  bearing  on 
the  question  of  wilful  negligence,  he  testified  on  direct 
examination:  That  he  was  employed  to  *'take  charge 
of  the  plant — operate  and  take  care  of  the  outside  work 
and  meters — and  reading  meters;''  that  ''it  is  not 
customary  for  any  engineer  or  man  working  around 
mechanical  machinery  to  stop  it"  to  do  the  work  he  was 
doing  when  injured;  that  the  main  drive  shaft  has  two 
pinions  that  mesh  on  two  large  gear  wheels  that  make 
about  200  revolutions  a  minute;  that  he  was  cleaning 
off  the  grease  ** close  to  the  pinion,  and  it  caught  the 
waste  and  jerked  my  hand  in;"  that  it  is  dangerous  to 
wear  gloves  when  cleaning  the  gearing,  and  for  that 
reason  he  took  his  gloves  off;  that  the  pumping  machin- 
ery was  controlled  by  two  switches,  one  at  the  electric 
light  plant  and  one  in  the  pump  house,  the  latter  being 
about  16  feet  from  where  he  stood  when  he  was  injured. 
He  said  that  he  did  not  turn  off  the  current  before  he 
began  the  work  that  resulted  in  the  injury;  that  the 
pump  was  driven  by  a  35  horse  power  motor;  that  after 
the  accident  he  saw  some  covering  for  the  pinions  in 
the  back  room  of  the  puriip  house,  but  never  saw  it  be- 
fore, n.or  knew  it  was  there,  nor  did  he  ever  ask  for  any 
shield  or  covering  for  the  pinions. 

Defendant  argues  that  plaintiff's  conduct  at  the  time 
of  the  accident,  as  shown  by  his  evidence,  comes  within 
the  meaning  of  ''wilful  negligence"  as  defined  by  the 
act,  and  that  it  so  plainly  "evidences  reckless  indiffer- 
ence to  safety"  that  the  court  erred  in  overruling  its 
motion  for  a  directed  verdict.  We  do  not  think,  in  view  > 
of  all  the  circumstances,  that  the  court  erred  in  over- 
ruling the  motion.  It  seems,  though,  the  legislature  bias 
conferred  upon  the  courts  power  to  pass  on  the  ques- 
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tion  as  to  whether  a  verdict  suflSciently  responds  in 
damages  or  whether  it  is  excessive,  this  power  of  course 
to  be  exercised  upon  a  review  of  the  facts  as  shown  by 
the  evidence  in  each  case. 

Section  3642,  Rev.  St.  1913,  being  the  first  section  of 
part  I  of  the  employers'  liability  act,  provides:  ^'When 
personal  injury  is  caused  to  an  employee  by  accident 
arising  out  of  and  in  the  cours6  of  his  employment,  of 
which  the  actual  or  lawful  imputed  negligence  of  the 
employer  is  the  natural  and  proximate  cause,  he  shall 
receive  compensation  therefor  from  his  employer,  pro- 
vided the  employee  was  himself  not  wilfully  negligent 
at  the  time  of  receiving  such  injury,  and  the  question 
of  whether  the  employee  was  wilfully  negligent  shall 
be  one  of  fact  to  be  submitted  t(5  the  jury,  subject  to 
the  usual  powers  of  the  court  over  verdicts  rendered 
contrary  to  the  evidence,  or  to  law.*' 

A  number  of  other  assignments  of  error  have  been 
made  which  we  have  examined,  but  none  of  the  alleged 
errors  complained  of  seem  to  have  been  prejudicial  to 
the  rights  of  the  defendant. 

We  think  that  in  view  of  the  evidence  the  verdict  is 
excessive.  We  therefore  conclude  that,  under  the  ex- 
press provisions  of  the  act  relative  to  the  powers  of 
the  court  over  verdicts,  if  plaintiff  files  a  remittitur  of 
$2,500  with  the  derk  of  this  court  within  20  days,  the 
judgment  Avill  be  afiirmed  for  $7,500  with  interest  at  7 
per  cent,  per  annum  from  the  date  of  the  judgment, 
and  for  costs.  Failing  in  this,  a  new  trial  will  be 
granted. 

Affibmbd  on  condition. 


Flansbubg,  J.,  not  sitting. 
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John  Hubnink  et  au,  appellees^  v.   Wiuliam   Hbit- 

bbink  et  al.,  appellants. 

FnxD  Apbh.  30,  1920.     No.  21156. 

Olfti:  D0JVEBT.  "An  instrument  la  not  delivered  until  it  has  pafised 
beyond  tbe  dominion,  control  and  authority  of  the  maker,  and  ia 
no  longer  capable  of  being  recalled."  Paxton  v.  State,  59  Neb.  460. 

Appeal  from  the  district  court  for  Lancaster  county: 
Fbedebick  B.  Shephekd,  Judge.    AfjUrmed. 

G.  E.  Uager  and  R.  0.  Williams^  for  appellants. 

Tyrrell  &  Westover  and  J.  H.  Walker,  contra. 

Dean,  J. 

The  plaintiffs  are  children  and  heirs  of  John  H. 
Huenink,  who  died  intestate  on  April  20,  1912.  They 
began  this  action  on  April  26,  1919,  as  his  heirs,  to 
quiet  title  in  80  acres  of  land  of  which,  with  other  land, 
he  died  seised.  The  defendants,  who  are  also  children 
and  heirs,  claim  ownership  under  a  purported  deed  of 
conveyance  to  Minnie  Heitbrink,  a  married  daughter, 
that  was  jointly  executed  and  acknowledged  on  August 
17,  1909,  by  her  parents.  Plaintiffs  obtained  judgment, 
and  defendants  appealed. 

Other  conveyances  are  referred  to  in  the  record,  but 
this  case  has  to  do  only  with  the  Minnie  Heitbrink  deed. 
All  of  the  parties  directly  interested  are  children, 
grandchildren,  or  great-grandchildren  of  the  elder 
Hueninks.  These  in  brief  are  the  main  facts.  About 
a  week  before  his  death,  father  Huenink,  being  ill  and 
bedfast,  called  his  children  to  his  side.  Only  three  were 
living.  Gerritt  Heitbrink,  who  is  a  son-in-law,  was 
present.  He  is  the  husband  of  Minnie  Huenink  Heit- 
brink, who  is  a  party  defendant.  He  testified  that  be- 
sides himself  there  were  present  at  the  father's  bed- 
side his  wife,  Minnie,  the  sons,  Herman  and  John  Huen- 
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ink,,  and  their  mother;  that  the  husband  said  he  had 
divided  his  half  section  of  land  among  his, three  chil- 
dren, Minnie,  Herman  and  John,  with  conditions  named 
in  the  respective  deeds  which  provided,  among  other 
things,  for  the  payment  of  certain  sums  of  money  by 
them  to  grandchildren  and  great-grandchildren.  Con- 
tinuing he  testified:  **Q.  Where  was  Mr.  J.  H.  Huen- 
ink at  that  time?  A.  He  was  lying  on  the  lounge  sick. 
He  wasn't  felling  well.  Q.  How  long  had  he  been  sick,  if 
you  know?  A.  Oh,  I  don't  know;  two  or  three  weeks; 
I  couldn  't  exactly  say.  He  was  just  up  and  around  part 
of  the  time.  He  was  sick,  and  part  of  the  time  he 
wasn't.  *  *  *  He  said  he  was  about  ready  to  die, 
and  *I  gave  my  woman  all  the  money,  signed  off  the 
certificates  of  deposit,  and  I  have  got  the  deeds  laying 
there  for  all  you  children.'  And  then  he  told  me  just 
like  he  told  me  in  the  fall  before.  *  *  *  .  *I  give 
Minnie  eighty  and  Herman' — ^well,  he  gave  Minnie  that 
eighty,  *but  she  has  to  give  the  Kroon  children  a  thou- 
sand dollars.'  •  *  *  And  then  'John  and  Herman 
have  to  give  the  Meinen  boy  a  thousand  dollars,'  and 
John  was  to  give  the  Huenink  boys  $700 — there  was 
seven  of  them — and  he  made  it  that  way  so  as  to  give 
each  an  even  hundred  dollars,  and  'The  deeds  are  lay- 
ing there,  Mamma,  I  got  them  there  for  you,  she  will 
give  them  to  you,'  and  then  he  said,  'I  am  all  ready  to 
die.'  He  said,  'I  have  given  everything  away,  I  don't 
own  a  thing  in  the  world  any  more.'  Q.  Now,  what,  if 
any,  questions  did  he  ask  those  children?  A.  Why,  he 
said,  *Are  you  all  satisfied!'  and  they  all  said,  'Yes,* 
Minnie  said,  'Yes,'  Herman  said,  'Yes.'  Well,  he  said, 
'John,  I  didn't  hear  you.  Are  you  satisfied?'  he  said, 
and  John  said,  'Yes,'  then.  Well,  he  said,  'They  are 
laying  there,  Mamma  will  hand  them  to  you.  Mamma 
will  give  them  to  the  children.'  And  then  is  when  he 
said — Q.  Who  did  he  say  that  to,  'Mamma  will  give 
those  to  the  children?'  A.  To  Mamma.  Q.  He  said 
that  to  his  wife?    A.    Yes,  sir.    Q.    State  what,  if  any- 
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thing,  he  said  as  to  where  the  deeds  were.  A,  He  said, 
'Mamma,  she  is  taking  care  of  them.  Mamma,  you 
know  where  they  are.'  ** 

Mrs.  Heithrink  testified :  *  *  Q.  Now,  you  may  tell  what 
your  father  said  to  your  mother — not  what  he  said  to 
you — ^well,  just  what  he  said  to  your  mother  first ,  A. 
Well,  he  said,  'Mother,  I  have  the  deeds  there  in  the 
drawer,  and  you  hand  them  to  the  children.' ''  Kespect- 
ing  the  time  when  she  first  saw  the  deed  Mrs.  Heit- 
hrink said:  ''Well,  I  seen  it  that  morning,  but  I  didn't 
read  it,  and  we  took  it  into  the  record  office,  but  I  didn't 
read  it.  Q.  Now,  when  was  that  with  reference  to  the 
time  your  father  died?  A.  About  a  week  after,  or  ten 
days,  I  just  couldn't  say.  Q.  About  a  week  after?  A. 
Yes,  sir."  On  this  point  Heithrink  testified  that  he  did 
not  see  the  deed  until  the  day  it  was  recorded;  that  he 
and  his  wife  and  Herman  and  John  Huenink  came  with 
Mrs.  Huenink,  Sr.,  to  Lincoln;  that  the  old  lady  had 
said,  "We  will  go  up  to  Lincoln  and  put  the  deeds  on 
record;"  that  she  delivered  them  to  the  register  of 
deeds  and  paid  the  filing  fee. 

Defendants  present  only  two  questions:  "First,  was 
there  a  sufficient  delivery  of  the  deed?  Second,  is  the 
deed  a  sufficient  instrument  to  convey  title?"  In  their 
brief  they  concede  that,  if  the  trial  court  did  not  err  in 
finding  "that  the  deed  was  not  delivered  during  the  life; 
time  of  the  grantor,"  such  finding  was  "sufficient  to 
dispose  of  the  case  in  favor  of  appellees  without  pass- 
ing upon  the  other  question." 

An  extended  discussion  of  the  facts  does  not  seem 
to  be  necessary.  From  the  evidence  of  Mr.  Heithrink 
and  his  wife,  we  conclude  that  the  deed  was  in  the  pos- 
session and  under  the  control  of  her  father  so  long  as 
he  lived.  Mr.  Heithrink  testified  that  he  was  "up  and 
around  part  of  the  time.  He  was  sick,  and  part  of  the 
time  he  wasn't."  It  seems  to  us  that  under  the  circum- 
stances he  would  himself  have  delivered  the  deed  if 
such  had  been  his  intention.    It  is  to  be  noted,  too,  that 
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the  deed  contains  this,  among  other  recitals  of  a  like 
nature:  '^Provided  that  the  title  to  this  land  shall  re- 
main in  J.  H.  Huenink  and  Everdiena  Huenink  as  long 
as  either  of  them  shall  live.'*  This  seems  to  be  the  lan- 
guage of  a  devise,  rather  than  that  of  a  present  con- 
veyance, and,  whBu  considered  with  the  evidence  of  de- 
fendants, seems  to  show  that  the  grantor  did  not  intend 
to  vest  the  fee  simple  title  in  his  daughter. 

We  have  held  generally;  **An  instrument  is  not  de- 
livered until  it  has  passed  beyond  the  dominion,  control 
and  authority  of  the  maker,  and  is  no  longer  capable 
of  being  recalled."  Paxton  v.  State,  59  Neb.  460.  We 
do  not  find  it  necessary  and  do  not  decide  the  question 
as  to  whether  the  deed  in  this  case  is  **a  sufficient  in- 
strument to  convey  title.''  We  deem  it  sufficient  to 
base  our  decision  on  the  fact  that  the  record  fails  to 
show  an  intention  on  the  part  of  the  grantor  to  deliver 
the  deed  or  that  it  was  delivered.  Fla^mery  v.  Flannery, 
99  Neb.  557. 

The  judgment  is 

Affirmed. 
MoBBissEY,  C.  J.,  and  Flansbubg,  J.,  not  sitting. 


John  Huenink  et  al.,  appellees,   v.   Dena   Johannah 

Huenink  et  al.,  appellants. 

Filed  Apbil  30,  1920.     No.  21236. 

Appeal  from  the  district  court  for  Lancaster  county: 
Fbedebick  E.  Shephebd,  Judge.    Affirmed. 

R.  H.  Hagelin,  for  appellants. 

Tyrrell  &  Westover,  contra. 

Dean,  J. 

Except  that  Dena  Johannah  Huenink  et  al.  are  minor 
defendants  and  appellants,  being  grandchildren  of  John 
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Huenink  and  Everdiena  Huenink,  the  pleadings  and  the 
material  issues  involved  here  are  the  same  as  those  in 
Huenink  v.  Heitbrink,  ante,  p.  520.  The  decision  in 
that  ease  controls  in  the  present  case.  The  judgment 
of  the  district  court  is  therefore 

Affibmed. 

Flansbubg,  J.,  not  sitting. 


Edward  L.  Simon,  appellant,  v.  London  Guarantee  & 

Accident  Company,  appellee. 

Filed  April  30,  1920.     No.  20997. 

1.  Zilbel:  Mattes  in  Pleading.  Whatever  a  litigant  may  properly 
plead  as  a  cause  of  action  or  ground  of  defense,  when  relevant  or 
material  to  the  issue,  he  may  plead  with  or  without  malice,  and  in 
such  case  the  intent  with  which  he  pleaded  the  same  cannot  be 
inquired  into  or  become  an  issue  in  an  action  for  libel. 

2.  :  ' ,    Where  the  relevancy  and  pertinency  of  matter 

alleged  in  pleading  is  to  be  inquired  into,  all  doubt  should  be  re- 
solved in  favor  of  relevancy  and  pertinency. 

3.   :  .    If  there  is  no  reason  or  object  in  furtherance  of 

justice  and  fair  dealing  to  use  scandalous  and  libelous  matter, 
then,  when  so  used,  it  is  not  privileged. 

4.  :  .  In  an  action  for  libel  based  on  an  allegation  in  a 

pleading  in  another  action,  where  it  appears  that  the  defamatory 
matter,  was  wholly  gratuitous,  irrelevant,  and  immaterial,  that  it 
was  well  known  by  defendant  to  be  false  and  untrue,  that  it  was 
published  without  cause  or  justification  and  with  express  malice, 
it  is  not  privileged. 

5.  : .   Allegations  in  a  pleading  are  privileged  and  cannot 

serve  as  a  basis  for  a  libel  suit,  unless  it  clearly  appears  that  the 
same  were  not  relevant  or  pertinent. 

Appeal  from  the  district  court  for  Lancaster  county: 
William  M.  Morning,  Judge.    Affirmed. 

R.  J.  Green,  for  appellant. 

Kennedy,  Holland,  De  Lacy  <B  Horan  and  Strode  d 
Beghtol,  contra. 
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AI.DRICH,      J. 

This  is  a  suit  on  an  alleged  libel  consisting  of  matter 
stated  by  defendant  in  his  pleadings  and  briefs  to  this 
court  in  another  action.  The  plaintiff  sued  defendant 
in  a  former  action  under  the  employers*  liability  act, 
alleging  that  plaintiff  at  the  time  of  the  injury  was  an 
able-bodied  man.  Defendant  in  answer  to  this  allega- 
tion alleged  that  plaintiff  prior  to  the  injury  was  suffer- 
ing with  gonorrhea  and  syphilis.  Plaintiff  makes  claim 
for  damages  by  reason  of  this  allegation,  claiming  it 
was  false,  spurious,  gratuitous,  and  not  a  matter  ma- 
terial to  the  defense.  The  trial  judge  held  that  the 
matter  pleaded  was  absolutely  privileged,  and  directed 
a  verdict  in  favor  of  defendant.    Plaintiff  appeals. 

The  question  to  be  decided  by  us  is  whether  this  al- 
leged Ubel  is  absolutely  privileged.  The  question 
whether  language  which  would  otherwise  be  libelous 
per  se  used  in  a  pleading  is  privileged,  and  to  what  ex- 
tent it  is  privileged,  is  not  settled  in  this  state.  The  law 
in  England  and  some  of  the  states  of  this  country  is 
that  any  publication  in  the  course  of  judicial  proceed- 
ings, including  at  least  testimony  of  witnesses,  argu- 
ments of  counsel  and  pleadings,  is  absolutely  privi- 
leged, and  that  nothing  spoken  or  written,  however 
false  or  malicious,  will  support  an  action  for  libel.  But 
the  prevailing  rule  in  this  country  is  different.  Thus 
it  is  obviously  a  question  of  law,  which  the  court  is  to 
determine,  whether  the  alleged  defamatory  matter 
either  in  the  petition  or  the  answer  was  relevant  and 
pertinent  to  the  issues  in  the  case.  The  trial  judge  then 
determines  the  materiality,  relevancy  and  pertinency  of 
this  defense  as  tendered  by  the  defendant,  and  it  is  the 
weight  of  American  authority  that  a  privilege  is  abso- 
lute when  the  matter  tendered  is  pertinent  or  material. 
Calkins  v.  Sumner,  13  Wis.  215  (•193),  80  Am.  Dec.  738. 
In  Carpenter  v.  Grimes  Pass  Placer  Mining  Co.,  19 
Idaho,  384,  there  is  a  very  able  and  philosophical  dis- 
cussion upon  the  question  of  privilege  in  pleading  de- 
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famatory  matter  either  as  a  defense  or  matter  in  a  peti- 
tion, and  as  it  reflects  the  doctrine  of  American  authori- 
ty along  this  line  we  have  concluded  to  quote  some  of 
the  syllabi  of  that  case,  and  as  it  is  based  on  reason  and 
sound  discretion  we  adopt  it.  The  syllabi  in  that  case 
are  as  follows: 

**  Whatever  a  party  to  an  action  may  allege  in  his 
pleading  as  a  cause  of  action  or  ground  of  defense  that 
is  pertinent  or  material  to  the  charge  made,  or  against 
which  he  is  defending,  can  never  give  rise  to  a  right  of 
action  for  libel. 

*'The  ends  of  justice  and  the  public  good  can  be  best 
served  by  allowing  litigants  to  freely  plead  any  material 
matter  in  a.  judicial  proceeding  to  which  they  are  par- 
ties, holding  them  accountable  only  for  defamatory  mat- 
ter which  is  neither  pertinent  nor  material  to  the  issue 
under  inquiry. 

*'The  privilege  of  freely  pleading  matters  constitut- 
ing causes  of  action  or  grounds  of  defense  must  be  ex- 
ercised in  good  faith,  and  the  courts  will  determine,  as 
a  matter  of  law,  whether  the  matter  pleaded  was  in  fact 
pertinent  or  material  to  the  issue  joined. 

**  Whatever  a  litigant  may  properly  plead  as  a  cause 
of  action  or  ground  of  defense  as  relevant  or  material 
to  the  issue,  he  may  plead  with  or  without  malice,  and 
in  such  case  the  intent  with  which  he  pleaded  the  same 
cannot  be  inquired  into  or  become  an  issue  in  an  action 
for  libel.** 

How  far  the  theory  of  libel  and  slander  may  be  used 
in  judicial  proceedings  is  fully  set  forth  in  the  above 
quotations.  It  rests  upon  the  sound  principle  of  law 
that  justice,  and  the  greatest  good  to  the  greatest  num- 
ber, can  best  be  served  by  allowing  a  pleader  the  bene- 
fit of  all  material  matter,  limiting  him  and  holding  him 
accountable  only  for  that  which  is  neither  relevant  nor 
pertinent;  but  it  is  plain  that,  even  though  the  matter 
may  be  defamatory  and  malicious,  yet  if  it  is  relevant 
or  pertinent  to  the  issues  it  is  privileged.    Parties  act- 
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ing  in  good  ftxith  should  be  freely  allowed  to  plead  mat 
ters  constituting  a  cause  of  action   or   ground   of   de- 
fense. 

The  law  affords  no  protection  to  him  who  assails  and 
wantonly  besmirches  the  reputation  of  his  adversaries. 
We  hold  that  whatever  a  litigant  may  properly  plead 
as  a  cause  of  action  or  ground  of  defense,  when  it  is 
relevant  or  pertinent  to  the  issues,  is  privileged. 

The  allegation  of  a  pleading  becomes  privileged  only 
when  the  same  is  relevant.  In  Sherwood  v.  Powell^  61 
Minn.  479,  we  have  this  proposition  verified.  That  case 
holds  that,  where  it  appears  from  a  complaint  in  an 
action  for  libel  based  on  an  allegation  in  a  pleading  in 
another  action  that  the  defamatory  allegation  was  wholly 
gratuitous,  irrelevant  and  immaterial,  that  it  was  well 
known  by  defendant  to  be  false  and  untrue,  that  it  wae 
published  without  cause  or  justification  and  with  ex- 
press malice,  it  was  not  privileged.  This  states  the  law 
as  we  understand  the  weight  of  American  authority  to 
be. 

In  Hammer  v.  Forde,  125  Minn.  146,  is  another  dis- 
cussion which  is  typical  of  the  American  rule,  wherein 
it  is  held  that  allegations  in  a  pleading  are  privileged 
and  cannot  serve  as  a  basis  for  a  libel  suit,  unless  it 
clearly  appears  that  the  same  were  not  pertinent,,  ma- 
terial or  relevant  to  the  controversy  in  litigation.  All 
doubt  should  be  resolved  against  the  contention  that  the 
privilege  has  been  exceeded.  Many  more  cases  could 
be  cited  in  support  of  this  rule. 

The  concensus  of  American  authority  is  that,  if  there 
is  no  necessary  object  in  furtherance  of  justice  and  fair 
dealing  to  use  scandalous  and  libelous  matter,  then, 
when  so  used,  it  is  not  privileged.  The  object  and  pur- 
pose of  these  rules  thus  discussed  is  to  get  at  the  truth 
or  to  discuss  certain  indispensable  facts  upon  which 
truth  and  justice  rest.  Also  in  Kemper  v.  Fort,  219  Pa. 
St.  85,  123  Am.  St.  Rep.  623,  13  L.  B.  A.  n.  s.  820,  there 
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is    a    complete    discussion    that    discloses    amply    the 
American  doctrine  on  this  subject. 

Now,  in  applying  this  law  to  the  facts  herein,  we  are 
met  with  the  proposition  that  plaintiff  alleged  in  his 
petition  that  he  was  an  able-bodied  man  in  good  health, 
and  the  defendant  by  way  of  defense  alleged  that/  at 
the  time  of  the  injury  plaintiff  was  in  poor  health,  de- 
bilitated, and  debauched,  suffering  from  venereal  dis- 
eases, and  that  the  injury  complained  of  was  only  slight 
and  had  no  causal  relation,  but  that  the  real  cause  was 
venereal  disease.  The  case  came  on  for  trial,  and  the 
alleged  libel  was  allowed  to  remain  in  the  answer. 
Evidence  was  taken  on  this  issue  of  plaintiff's  health. 

Appellant  lays  great  stress  upon  the  fact  that  defend- 
ant failed  to  establish  this  defense,  and  he  cites  cases  to 
show  that  syphilis  accelerated  by  an  injury  may  be 
compensated.  But  if  the  incapacity  complained  of  had 
been  shown  to  be  wholly  due  to  the  disease,  and  not  to 
an  aggravation  of  it,  it  would  have  been  a  good  de- 
fense. At  any  rate  the  matter  pleaded  was  relevant 
and  pertinent. 

As  hereinbefore  stated,  allegations  in  pleadings  are 
privileged  if  material  or  pertinent  to  the  controversy 
in  litigation.  In  order  that  every  one  may  feel  free  to 
seek  justice,  he  should  be  allowed  to  state  his  cause  of 
action  or  defense  fully,  and  not  be  subjected  to  a  law- 
suit for  so  doing  unless  he  has  clearly  abused  the  privi- 
leg'e.  For  this  reason  courts  favor  a  liberal  rule.  *' Where 
the  question  of  the  relevancy  and  pertinency  of  matters 
in  pleadings  is  to  be  inquired  into,  all  doubt  should  be 
resolved  in  favor  of  relevancy  and  pertinency."  Kemp- 
er V.  Fort,  supra.  The  complaining  party  must  show 
that  the  words,  though  libelous  per  se,  were  not  rele- 
vant or  material,  and  that  the  author  of  them  was  actu- 
ated by  ill  will  and  malice.  These  principles  are  vindi- 
cated by  the  adjudications  upon  the  subject,  and  are 
consistent  with  reason. 
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Testing  the  alleged  libel  by  these  rules,  we  hold  that 
the  matter  pleaded  was  privileged,  and  that  the  trial 
court  was  right  in  directing  a  verdict  in  favor  of  de- 
fendant.  The  judgment  is 

Apfibmei). 

KosE  and  Flansbtjro,  JJ.,  not  sitting. 


John  W.  Babnhabt  v.  State  of  Nbsbbaska. 

Filed  Apbil  30,  1920.     No.  21324. 

!•  Oximinal  Iaw:  Change  of  Venue:  Dibobetion.  A  motion  for  a 
change  of  venue  in  a  criminal  prosecution  is  addressed  to  the 
sound  discretion  of  the  trial  court,  and,  unless  there  has  been  an 
abuse  thereof,  its  ruling  thereon  will  not  be  disturbed.  Golds' 
"berry  v.  State,  69  Neb.  312,  followed. 

2.  Judges:  Disqualification.  A  complaint  charging  defendant  with 
forgery  was  filed  in  Dodge  county  March  10,  1910,  but  no  further 
action  was  taken  thereon  until  June,  1919,  when  defendant  was 
apprehended.  The  trial  judge  was  county  attorney  of  Dodge  county 
in  1913  and  part  of  1914,  when  he  became  district  Judge.  As  county 
attorney  he,  ipso  facto,  represented  the  state  in  criminal  prose- 
cutions in  said  county,  but  during  his  term  of  office  no  action  what- 
ever was  taken  in  this  case.  Held,  under  the  provisions  of  chapter 
22,  Laws  1915,  relating  to  disqualifications  of  judges,  the  trial 
judge  was  not  disqualified  to  hear  this  case. 

3.  Xnstmctions  examined,  and  found  to  contain  no  reversible  error, 
and  those  requested  were  properly  refused. 

4.  Forgery:  Sufficiency  of  ESvidencb.  Ehridence  examined,  and  held 
sufficient  to  sustain  the  verdict  of  the  jury. 

Bkbob  to  the  district  court  for  Dodge  county:  Fbed- 
EBiCK  W.  Button,  Judge.    Affirmed. 

Joseph  E.  Daly,  for  plaintiff  in  error. 

Clarence  A.  Davis,  Attorney  General,  and  G.  L.  Dort, 
contra. 

104  Neb.--34 
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Day,  J. 

John  W.  Barnhart,  hereinafter  called  the  defendant, 
was  convicted  of  forgery,  and  sentenced  to  the  peniten- 
tiary under  the  provisions  of  the  indeterminate  sen- 
tence law  of  the  state.  He  prosecutes  error  from  this 
judgment,  assigning  a  number  of  errors  as  a  basis  for 
a  r0\'ersal  of  the  case. 

In  March,  1910,  a  man,  calling  himself  Henry  G.  Fish- 
er, perpetrated  a  swindle  by  presenting  a  forged  deed 
to  one  John  O'Connor  of  Fremont,  Nebraska,  and,  by 
representing  himself  to  be  the  grantee  named  in  the 
deed,  secured  a  loan  of  $3,000  upon  the  property  de- 
scribed therein  by  giving  a  mortgage  as  security.  Ho 
immediately  departed,  and  was  not  apprehended  for 
several  years  thereafter,  when  he  was  identified  in  the 
Wisconsin  penitentiary.  That  the  crime  charged  was 
committed  by  the  party  claiming  to  be  Henry  G.  Fisher, 
there  can  be  no  doubt;  the  important  question  being 
whether  the  defendant  is  the  man  passing  himself  as 
Henry  G.  Fisher.  Upon  being  released  from  the  Wis- 
consin penitentiary,  the  defendant  was  brought  back  to 
Dodge  county  in  June,  1919,  to  answer  to  the  complaint 
of  forgery  filed  in  March,  1910.  Upon  the  preliminary 
hearing  he  was  bound  over  to  the  district  court.  Before 
entering  upon  the  trial  the  defendant  filed  a  motion  for 
a  change  of  venue,  supported  by  his  own  affidavit,  and 
that  of  his  counsel,  to  the  general  effect  that  there  was 
a  prevailing  sentiment  in  the  community  that  the  de- 
fendant was  guilty,  and  that,  owing  to  the  prominence 
of  some  of  the  state's  witnesses,  a  fair  and  impartial 
trial  could  not  be  had.  As  a  part  of  the  showing,  there 
was  attached  to  the  affidavit  of  defendant's  counsel 
copies  of  newspaper  articles  which  gave  an  account  of 
the  swindle,  written  in  a  rather  vivid  style.  In  the  affi- 
davit of  defendant's  counsel  he  states  that  he  has  talked 
with  a  number  of  persons  who  said  that  the  defendant 
could  not  obtain  a  fair  and  impartial  trial  in  Dodge 
county,  but  that  said  parties  were  unwilling  to  make  an 
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affidavit  to  that  effect.  Most  of  the  publications  re- 
ferred to  were  made  at  the  time  of  the  commission  of 
the  offense  some  nine  years  previous,  and  others  at  the 
time  the  defendant  was  first  identified  in  the  Wisconsin 
penitentiary  some  four  years  before  the  trial.  A  coun- 
ter affidavit  was  made  by  J.  C.  Cook,  the  county  attor- 
ney, to  the  general  effect  that  the  case  had  attracted 
but  slight  attention,  and  that  no  special  interest  was 
taken  in  the  case  by  the  public,  and  that  a  fair  and  im- 
partial jury  could  be  obtained  in  Dodge  county.  The 
application  of  the  defendant  for  a  change  of  venue  was 
denied,  and  this  ruling  of  the  court  is  now  assigned  as 
error. 

It.  is  well  settled  that  applications  for  a  change  of 
venue  in  a  criminal  prosecution  are  addressed  to  the 
sound  discretion  of  the  trial  court,  and,  unless,  it  ap- 
pears that  there  has  been  an  abuse  of  discretion,  the 
ruling  will  not  be  disturbed.  Goldsberry  v.  State,  66 
Neb.  312.  It  does  not  occur  to  us  that  there  is  anything 
in  this  class  of  cases,  or  in  the  publications  which  are 
set  out,  which  would  tend  to  inflame  the  public  mind 
or  bias  th^  judgment  of  the  community  so  as  to  deprive 
a  person  charged  with  such  an  offense  of  a  fair  and 
impartial  trial.  We  see  no  abuse  of  discretion  in  the 
ruling  of  the  trial  court. 

A  motion  was  also  made  to  have  the  case  tried  before 
a  judge  other  than  the  presiding  judge.  The  theory  of 
this  motion  was  that  the  trial  judge  was  disqualified  by 
reason  of  the  fact  that,  while  the  complaint  was  pend- 
ing before  the  justice  of  the  peace,  and  before  the  de- 
fendant had  been  apprehended,  the  trial  judge  had  oc- 
cupied the  official  position  of  county  attorney,  and  ipso 
facto  represented  the  state  in  the  prosecution.  In  this 
regard  the  record  shows  that  the  Complaint  was  filed  in 
March,  1910,  by  the  present  county  attorney,  who  was 
county  attorney  at  that  time,  and  that  the  defendant 
was  not  apprehended  and  returned  to  Dodge  county 
until  Tune,  1919.    The  trial  judge  had  filled  the  oflSce  of 
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county  attorney  during  the  years  1913  and  1914,  and 
during  the  whole  period  the  whereabouts  of  the  defend- 
ant was  unknown,  and  the  record  shows  affirmatively 
that  he  took  no  action  whatever  in  the  case.  The  most 
that  can  be  said  is  that  the  complaint  was  on  file  and 
pending.  Our  statute  relating  to  the  subject  of  dis- 
qualification of  a  judge  to  hear  and  determine  a  case 
(Laws  1915,  ch,  22)  provides:  **A  judge  •  •  ^  is 
disqualified  from  acting  as  such  •  *  ♦  except  by 
mutual  consent  •  ♦  •  where  he  has  been  attorney 
for  either  party  in  the  action  or  proceeding,  •  •  *• 
or  in  any  wise  interested."  Under  the  facts  shown  it 
would  be  an  extreme  and  unwarranted  view  to  hold 
that  the  trial  judge  had  represented  the  state  in  this 
case  during  the  period  he  held  the  official  position  of 
county  attorney.  In  the  condition  of  the  record  there  is 
nothing  to  indicate  that  the  trial  judge  was  an  inter- 
ested party  in  the  action,  and  is  within  the  exclusion  of 
the  statutory  proviiJion.* 

Another  assignment  of  error  relates  to  the  instruc- 
tions given  to  the  Jury,  and  in  the  oral  argument  stress 
was  laid  against  instruction  No,  11,  relating  to  an  alibi ; 
the  objection  being  that  the  effect  of  this  instruction  was 
to  shift  the  burden  of  proof  from  the  state  to  the  de- 
fendant. The  instruction,  in  the  main,  was  in  the  usual 
form  of  an  instruction  on  the  subject  of  an  alibi,  and 
contained  this  phrase:  ''If  the  evidence  on  this  subject, 
considered  with  all  the  other  evidence,  is  sufficient  to 
raise  a  reasonable  doubt  as  to  the  guilt  of  the  defendant, 
you  should  acquit  him."  If  this  phrase  stood  alone,  it 
might  be  misleading;  but  in  the  same  instruction  the 
jury  were  told  that  the  evidence  upon  the  subject  of  the 
alibi  ''does  not  shift  the  burden  of  proof  from  the  state, 
but  that  the  state  is  bound  to  prove  his  presence  beyond 
a  reasonable  doubt."  In  the  same  instruction,  it  was 
also  said:  "The  accused  is  not  required  to  prove  an 
.nlibi  beyond  a  reasonable  doubt,  nor  even  by  the  pre- 
ponderance of  the  evidence."    Considering  this  instruc- 
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tion,  especially  in  the  light  of  the  general  charge  to  the 
jury,  we  are  unable  to  say  that  there  was  prejudicial 
error  in  the  instructions. 

It  is  next  ur^ed  that  the  court  erred  in  refusing  a  con- 
tinuance, asked  by  the  defendant  for  the  purpose  of  se- 
curing the  testimony  of  witnesses  residing  out  of  the 
state.  In  explanation  that  the  testimony  had  not  been 
previously  taken,  it  was  claimed  that  the  defendant  was 
without  means,  and  that  funds  had  not  been  available 
for  the  purpose  of  defraying  the  expenses  of  the  taking 
of  the  depositions  until  the  time  the  case  was  called  for 
trial.  Affidavits  were  presented  stating  what  the  de- 
fendant desired  to  prove  by  such  witnesses.  During  the 
argument  upon  the  motion  the  county  attorney  agreed 
that  the  witnesses  named  in  the  several  affidavits,  if 
present,  would  testify  to  the  facts  set  out  in  their  re- 
spective affidavits.  Upon  this  statement  by  the  county 
attorney  the  motion  for  continuance  was  denied.  It  is 
the  established  rule  that,  where  a  continuance  is  asked 
in  a  criminal  case  for  the  purpose  of  securing  testimony 
of  absent  witnesses  who  are  not  within  the  reach  of  the 
process  of  subpoena,  that  where  the  state's  attorney  ad- 
mits that,  if  such  witnesses  were  present,  or  their  dep- 
ositions taken,  they  would  testify  to  the  facts  stated  in 
the  affidavits  accompanying  the  niotion  for  a  continu- 
ance, and  that  such  statements  may  be  introduced  upon 
the  trial,  whether  the  motion  shall  be  overruled  or  not  is 
a  matter  resting  within  the  sound  discretion  of  the  trial 
court,  and,  if  no  abuse  of  such  discretion  is  disclosed  by 
the  record,  it  will  not  be  disturbed  in  this  court.  Pantoyl 
V.  State,  50  Neb.  351.  Upon  the  trial  the  defendant  was 
permitted  to  use  the  affidavits  under  the  statements  of 
the  county  attorney,  and  the  court  properly  instructed 
the  jury  that  they  should  regard  such  statements  as  evi- 
dence in  the  case.  We  cannot  see  that  the  defendant 
was  deprived  of  any  substantial  right  by  the  ruling  of 
the  court  denying  the  continuance,  or  that. there  was  any 
abuse  of  the  discretionary  power  of  the  court. 
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It  is  contended  in  the  brief  that  the  defendant  was 
arraigned  for  plea  before  the  expiration  of  one  day  after 
the  information  was  served  on  him,  and  thus  deprived  of 
a  substantial  statutory  right.  It  is  not  necessary  to 
consider  the  legal  question  involved  in  this  point.  The 
certified  record,  which  must  be  our  guide,  shows  that  the 
information  was  served  upon  the  defendant  on  the  5th 
day  of  September,  and  he  was  arraigned  thereon  for 
plea  on  the  8th  day  of  September.  In  any  view  of  the 
<?ase  which  might  be  taken,  more  than  the  statutory  24 
hour^  was  allowed  the  defendant. 

Lastly,  it  is  urged  that  the  evidence  does  not  support 
the  verdict  of  the  jury,  in  that  the  defendant  was  not 
identified  as  the  party  claiming  himself  to  be  Henry  6. 
Fisher.  This  question  was  purely  a  question  of  fact  to 
be  determined  by  the  jury.  A  number  of  witnesses  were 
very  positive  in  their  identification  of  the  defendant  as 
the  man  who  had  called  himself  Henry  G.  Fisher  and 
they  identified  him  positively  as  the  man.  Experts  in 
handwriting  testified  that  known  handwriting  of  the  de- 
fendant and  handwriting  in  the  forged  instruments  were 
the  same.  There  was  some  evidence  which  tended  to  dis- 
credit the  testimony  of  the  expert  witnesses  on  hand- 
writing, but,  taken  as  a  whole,  the  question  was  purely 
one  for  the  jury  to  pass  upon.  We  have  read  the  entire 
testimony,  examined  the  instructions  of  the  court,  and 
are  unable  to  discover  any  prejudicial  error  in  the  rec- 
ord. 

The  judgment  is  therefore 

Affikmed. 

Rose  and  Flansbukg,  JJ.,  not  sitting. 


Wn.LiAM   O'Connor,  appellant,  v.  Omaha   &   Council 
Bluffs  Street  Railway  Company,  appellee. 

Piled  April  30,  1920.    No.  20948. 

1.   Carriers:    Street  Railway:  Relation  of  Carrier  and  Pahuenoeb. 
The  relation  of  carrier  and  passenger  on  street  railways  is  con- 
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tractual,  and,  though  a  person  takes  a  position  whore  cars  usually 
stop,  and  indicates  by  his  attitude  a  desire  to  become  a  passenger, 
yet  if  the  motorman  makes  no  sign  nor  indication  to  him  of  his 
consent  that  such  person  get  on  the  car,  the  fact,  standing  alone, 
that  the  speed  of  the  car  is  slackened  somewhat,  if  not  slackened 
sufficiently  to  lead  a  reasonably  prudent  person  to  believe  that  tho 
car  is  being  stopped  to  take  on  passengers,  and  if  the  speed  is 
not  reduced  to  such  an  extent  that  it  would  be  prudent  for  one  to 
attempt  to  get  on,  does  not  justify  an  attempt  on  his  part  to  board 
the  car,  nor  does  an  attempt  under  such  circumstances  impose 
upon  the  street  railway  company  the  duty  toward  him  that  It 
owes  a  passenger. 

2.  : : :    Duty  op  Carbier.    When  a  person  attempts 

to  board  a  moving  street  car  under  such  circumstances  as  do  not 
constitute  him  a  passenger,  the  street  railway  company  is,  in  any 
event,  required  to  exercise  reasonable  and  ordinary  care  to  avoid 
injuring  him;  but  when  it  is  not  shown  that  the  operators  of  tho 
car  knew,  or  should,  in  the  exercise  of  ordinary  care,  have  known, 
of  his  attempt  to  board,  the  company  will  not  be  held  liable. 

Appeal  from  the  district  court  for  Douglas  county: 
Chables  Leslie,  Judge.    A'ffirmed. 

John  0.  Yeiser  and  E.  A,  Conaway,  for  appellant. 

John  L.  Webster,  contra. 

Flansburg,  C. 

Action  for  damages  for  personal  injuries  resulting  to 
plaintiff  while  attempting  to  board  one  of  defendant's 
street  cars.  The  court  directed  a  verdict  for  the  defend- 
ant.    Plaintiff  appeals. 

Plaintiff,  by  reason  of  an  injury  to  his  head  sustained 
at  the  time  of  this  accident,  was  caused  to  lose  memory 
of  the  circumstances  surrounding  the  accident,  and  at 
the  time  of  trial  he  was  still  unable  to  recall  how  tho 
accident  occurred.  His  case  therefore  depends  upon  the 
testimony  of  one  witness  only,  an  employee  of  Armour 
Packing  Company,  who  was  a  Lithuanian  and  spoke 
through  an  interpreter. 

The  accident  happened  at  the  corner  of  Thirty-first 
and  Q  streets  in  the  city  of  Omaha  at  about  5 :30  a.  m., 
December  28,  1917,  when  it  was  still  dark  and  very 
cold — about  15  degrees  below  zero.     The  witness  just 
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mentioned  was  walking  east  on  Q  street,  some  50  feet 
west  of  the  corner  of  Thirty-first  street,  when  the  car 
passed  him,  also  going  east.  At  that  time  he  said  the 
car  was  going  down  hill  and  going  very  fast.  The  car 
was  lighted,  but  the  windows  were  frosted  so  that  one 
could  not  see  through  them,  and  the  conductor  was  not 
standing  out  on  the  rear  platform.  Witness  noticed  the 
plaintiff,  at  the  southeast  comer  of  Thirty-first  and  Q 
streets,  step  from  the  curb,  just  as  the  car  reached  him, 
and  saw  him  take  two  or  three  steps  slowly  toward  the 
car.  He  says  the  car  slackened  speed  **a  little, '*  for 
about  **a  quarter  of  a  minute,'^  and  just  as  the  plain- 
tiff reached  for  the  handrail  and  lifted  his  foot  to  get  on, 
the  car  went  forward  again  very  fast ;  that  plaintiff  ran 
about  three  or  four  steps  along  with  the  car,  but  failed 
to  get  on,  fell,  and  sustained  the  injuries  complained  of. 

There  is  no  other  testimony.  No  attempt  was  made 
to  show  by  this  witness  how  much  the  car  slackened  its 
speed,  nor  whether  it  slowed  down  to  such  an  extent  as 
to  have  reasonably  allowed  a  person  to  attempt  to  board 
the  car. 

The  relation'  of  carrier  and  passenger  as  to  street  rail- 
roads is  a  contractual  one,  and  arises  from  an  offer  on 
the  part  of  a  person  to  become  a  passenger,  and  an  ac- 
ceptance on  the  part  of  the  operator  of  the  car.  The  ex- 
istence of  the  relation  is  usually  implied  from  the  par- 
ticular attending  circumstances.  When  a  person  takes 
a  position  at  a  place  where  cars  usually  stop,  and  by  his 
attitude  indicates  a  desire  to  become  a  passenger,  and 
the  speed  of  the  car  is  slackened  so  as  to  reasonably  lead 
him  to  believe  that  it  is  being  stopped  for  him,  and  is 
slackened  to  such  an  extent  that  a  person  of  ordinary 
care  would  have  attempted  to  get  on,  then  under  those 
circumstances  the  person  in  attempting  to  board  the 
car  becomes  a  passenger,  and  the  street  railroad  com- 
pany owes  him  that  high  degree  of  care  which  springs 
from  such  relation.  Such  circumstances  as  just  above 
described  might  create  the  relation  of  carrier  and  pas- 
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senger,  even  though  the  car  was  being  stopped  for  some 
other  purpose  than  to  receive  passengers,  since  the  per- 
son seeking  to  become  a  passenger  has  a  right  to  act 
upon  appearances.  Boles  v.  Lincoln  Traction  Co.,  98 
Neb.  405;  Nocita  v.  Omaha  dk  C.  B.  Street  R.  Co.,  89 
Neb.  209;  Omaha  &  C.  B.  Street  R.  Co.  v.  Martin,  48 
Neb.  65;  Vrooman  v.  Harvey,  197  S.  W.  (Mo.)  118; 
Chicago  Union  Traction  Co.  v.  O'Brien,  219  HI.  303; 
Lewis  V.  Houston  Electric  Co.,  39  Tex.  Civ.  App.  625. 
When  such  relation  is  created,  it  is  not  negligence  per 
se,  as  held  in  the  above  cases,  for  a  person  to  attempt  to 
board  the  car  before  it  has  come  to  a  full  stop,  but  the 
question  of  negligence  in  such  instances  is  ordinarily 
one  for  the  jury. 

In  the  absence  of  any  testimony  from  the  plaintiff 
himself,  there  is  no  showing  in  the  instant  case,  as  there 
ordinarily  is  in  cases  of  this  kind,  that  the  motorman 
saw  tlie  plaintiff,  nor  that  he  seemed  to  notice  him,  nor 
that  he  made  any  sign  to  him,  nor  that  he  did  any  such 
affinnative  act  as  might  show  an  intention  to  recognize 
the  plaintiff  as  a  passenger  and  indicate  a  ^rant  of  per- 
mission to  board  the  car.  Any  such  act  on  the  part  of 
the  motorman  might  have  gone  far  to  create  the  relation 
of  carrier  and  passenger,  even  though  the  speed  of  the 
car  was  not  slowed  as  much  as  it  should  have  been. 
Chicago  Union  Traction  Co.  v.  O'Brien,  supra. 

Such  acts  on  the  part  of  the  motorman,  however,  can- 
not be  presumed,  and  the  only  evidence  here  is  from  the 
one  witness,  who  did  not  see  the  operators  of  the  car, 
and  testifies  only  that  the  car  slackened  speed  a  little. 
The  plaintiff  must  rely  entirely  upon  the  suflSciency  of 
the  proof  of  the  one  fact,  that  the  speed  of  the  car  was 
slackened  to  such  an  extent  as  to  lead  to  a  reasonable 
inference  that  the  motorman  saw  him  and  slowed  the 
car  for  the  purpose  of  receiving  him  as  a  passenger, 
and  that  the  speed  'was  so  reduced  as  would  cause  a 
reasonably  prudent  person  to  believe  that  he  might 
safely  get  on.    Although  it  is  the  duty  of  the  motorman 
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to  keep  a  sharp  lookout  for  passengers  and  stop  the  car 
at  proper  places  to  take  on  passengers,  still,  if  he  fails 
to  do  so,  that  does  not  authorize  a  person  to  endanger 
himself  by  attempting  to  board  the  car,  nor  does  such 
an  attempt  under  such  circumstances  create  the  con- 
tractual relation  of  carrier  and  passenger,  except  in  such 
instances  where  the  motorman  by  some  aflBrmative  act 
has  reasonably  led  such  person  to  believe  that  his  at- 
tempt to  board  is  known,  approved  of,  and  consented  to. 
Baltimore  Traction  Co.  v.  State,  78  Md.  499.  Where, 
however,  it  may  be  further  said,  the  operators  of  the 
car  arbitrarily  refuse  to  stop  and  take  on  a  person  who 
offers  himself  as  a  passenger  in  a  proper  manner,  such 
person,  though  he  does  not  become  a  passenger,  is  role- 
gated  to  his  remedy  for  damages  for  wrongful  exclusion. 

In  the  instant  case  the  witness  for  the  plaintiff  says 
the  car  was  going  very  fast  when  it  passed  him  and  was 
going  down  hill,  that  it  slowed  a  little,  and  that  not  until 
it  had  reached  the  plaintiff  did  he  step  out  toward  it. 
Whether  plaintiff  made  any  signal  to  the  motorman,  and 
whether  he  was  seen  or  his  signal  responded  to,  we  do 
not  know.  It  is  our  opinion  that  the  testimony  is  too 
indefinite  on  the  question  as  to  what  extent  the  car  slack- 
ened speed  to  present  such  a  condition  of  circumstances 
as  to  lead  to  any  reasonable  inference  that  the  plaintiff 
had  been  accepted  as  a  passenger. 

Where  the  relation  of  carrier  and  passenger  does  not 
exist,  on  the  other  hand,  it  is  still  true  that  the  operator 
of  the  car  owes  a  duty  to  exercise  care  toward  any  per- 
son on  the  street.  Had  the  plaintiff  attempted  to  board 
the  car  and  placed  himself  in  peril  without  the  express  or 
implied  assent  of  the  operator,  and  was  then  discovered, 
incurring  a  danger,  or  in  the  performance  of  a  negligent 
act,  it  would  have  been  the  duty  of  the  operator  of  the 
car  to  have  exercised  reasonable  care  to  avoid  an  acci- 
dent. However,  in  this  case,  if  the  plaintiff  did  in  fact 
attempt  to  board  the  car,  without  first  having  been  re- 
cognized as  a  passenger,  there  is  no  evidence  to  show 
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that  the  defendant's  employees  on  the  car  ever  became 
aware  of  the  danger  he  had  incurred,  so  that  by  reason- 
able care  they  could  then  have  avoided  injuring  him. 

We  are  therefore  of  opinion  that  the  trial  court  prop- 
erly directed  a  verdict  in  favor  of  the  defendant,  and 
recommend  that  the  judgment  be  affirmed. 

Per  Cubiam.  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  affirmed, 
and  this  opinion  is  adopted  by  and  made  the  opinion  of 
the  court. 

Affirmed. 


William  Schbeiner,  appellee,  v.  Charles  Hutter  et  al., 

appellants. 

Filed  Apbil  30,  1920.     No.  20982. 

1.  False  Imprisonment:  Abbest:  Wilful  Delay.  A  warrant  does  not 
protect  a  sheriff  from  liability  for  wrongful  and  unauthorized  acts 
committed  by  him  in  connection  with  its  execution;  and  where,' 
after  making  an  arrest,  he  delays  for  an  unreasonable  length  of 
time  in  bringing  his  prisoner  before  the  magistrate,  and  such  delay 
is  through  his  indifference  to  duty,  or  through  wilfulness,  he  will 
be  liable  in  damages  as  for  false  imprisonment. 

2.  :  Evidence:  Reputation.    In  an  action  for  damages  for  false 

imprisonment  resulting  from  misconduct  of  such  officer  in  the  exe- 
cution of  a  valid  warrant,  the  reputation  of  the  prisoner  is  not 
ordinarily  in  issue,  since  the  arrest  need  not  be  justified,  and  it  is 
proper  to  exclude  testimony  on  behalf  of  defendant  that  plaintiff's 
reputation  as  a  peaceable  and  law-abiding  citizen  is  bad,  nor  can 
such  testimony  be  introduced  for  the  purpose  of  mitigation  of 
damages,  where  damage  to  reputation  Is  not  specially  pleaded 
by  the  plaintiff  nor  proved. 

3.  New  Trial:  Misconduct  of  Counsel.  Where  plaintiff's  counsel  Is 
guilty  of  misconduct  in  making  statements  in  argument  of  facts 
outside  the  record^  and  no  objection  is  made  by  opposing  counsel 
at  the  time  nor  until  the  argument  is  concluded,  then,  unless  the 
misconduct  of  counsel  is  flagrant,  a  new  trial  will  not  be  granted, 
where,  upon  the  objections  being  made,  the  trial  court  admonishes 
the  jury  that  the  statements  should  be  disregarded. 


540  NEBRASKA  REPORTS.  [Vol.  104 


Schreiner  y.  Hutter. 


4.  FaLw  Imprisonment:  Evidence.  It  is  improper  to  admit,  over 
objection,  testimony  to  show  that  plaintiff  had  a  wife  and  the 
number  of  his  children. 

6.  Damages.    Evidence  examined,  and  verdict  of  $3,000  held  excessive. 

Appeal,  from  the  district  court  for  Douglas  county : 
Lee  S.  Estelle,  Judge,    Affirmed  on  condition. 

John  A.  Rine,  John  P.  Breen  and  Jamieson  &  O'Sulli- 
van,  for  appellants. 

Benjamin  8.  Baker  and  WiUiam  R.  Patrick,  contra. 

Flansbubg,  C. 

Action  against  the  defendant  Hutter,  as  sheriff  of 
Sarpy  county,  and  his  bondsmen,  the  Lion  Bonding  & 
Surety  Company,  based  on  alleged  abuse  of  process  and 
oppression  in  office  exercised  by  the  sheriff  in  the  arrest 
and  confinement  of  the  plaintiff.  Verdict  for  the  plain- 
tiff, and  defendant  appeals. 

Defendant  contends  that  the  evidence  does  not  sus- 
tain the  verdict.  Plaintiff  lives  at  Bellevue,  Sarpy 
county,  Nebraska.  In  the  fore  part  of  January,  1917, 
plaintiff's  son-in-law  filed  complaint  against  him,  charg- 
ing him  with  assault  and  battery.  Plaintiff  was  an  ac- 
quaintance of  the  sheriff.  The  sheriff,  instead  of  mak- 
ing the  ordinary  arrest  and  taking  the  plaintiff  into  cus- 
tody, notified  him  that  he  held  a  warrant  for  his  arrest, 
and  requested  him  to  appear  the  following  morning  at 
9  o'clock,  which  plaintiff  did.  Plaintiff  was  released  on 
personal  recognizance,  and  appeared  for  trial  on  Jan- 
uary 11,  at  which  time  the  complaint  was  dismissed  and 
he  was  discharged. 

On  the  same  day  the  county  attorney  prepared  and 
filed  a  second  complaint,  based  on  the  same  charge.  A 
warrant  for  plaintiff's  arrest  was  regularly  issued  and 
placed  in  the  hands  of  the  sheriff.  On  the  following  day 
the  sheriff  appeared  at  the  home  of  plaintiff  at  Bellevue 
and  placed  him  under  arrest.  Plaintiff  asked  if  he  would 
be  able  to  return  that  evening,  and  was  informed  by  the 
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sheriff  that  he  might  if  he  could  give  bond.  In  the  pres- 
ence of  the  sheriff  plaintiff  then  told  his  wife  to  telephone 
plaintiff's  attorney  to  arrange  for  bail.  At  4  o'clock 
they  started  in  an  automobile  for  Papillion,  the  county 
seat.  Testimony  was  introduced  tending  to  show  that 
the  direct  route  was  practically  impassable,  and  that  it 
was  necessary  to  detour  by  the  way  of  South  Omaha. 
There  is  evidence  showing  that  the  drive  to  South  Oma- 
ha actually  took  about  15  minutes,  and  that  the  drive 
from  South  Omaha  to  Papillion  another  15  minutes.  The 
sheriff,  however,  instead  of  making  a  continuous  trip, 
stopped  at  South  Omaha,  placed  the  plaintiff  in  the  city 
jail,  and,  leaving  him  there,  spent  the  evening  in  South 
Omaha  on  personal  matters.  He  did  not  return  until 
about  midnight,  when  the  trip  to  Papillion  was  con- 
tinued. Plaintiff  was  thus  deprived  of  any  opportunity 
to  procure  bail  and  spent  the  remainder  of  the  night  in 
the  county  jail.  At  9  o'clock  the  next  morning  he  was 
released  by  the  magistrate  on  personal  recognizance, 
was  later  tried,  found  not  guilty,  and  was  again  iis- 
charged. 

Further  evidence  was  introduced  tending  to  show  that 
defenG.,nt  had,  a  few  days  before  the  arrest,  made  state- 
ments showing  ill  will  toward  plaintiff  and  to  the  effect 
that  he  was  going  to  ' '  get  him. ' '  The  evidence,  taken 
as  a  whole,  was  sufficient  to  raise  an  issue  of  fact  as  to 
whether  the  defendant,  after  making  the  arrest,  failed 
to  bring  the  plaintiff  before  the  magistrate  ^*  forthwith, '  ^ 
as  ordered  by  the  warrant,  and  whether  he  unnecessarily 
confined  the  plaintiff  in  the  South  Omaha  jail,  and  un- 
reasonably detained  him  there,  with  indifference  to,  or 
with  wilful  disregard  of,  plaintiff's  rights  and  interests. 
It  was  the  duty  of  the  sheriff  to  act  in  strict  compliance 
with  the  law  and  the  direction  given  him  by  the  warrant, 
and  to  bring  his  prisoner  before  the  magistrate  '*forth- 
with, ' '  which  means  *  *  within  a  reasonable  time  and  with- 
out unnecessary  delay,"  as  the  trial  court  properly  in- 
structed.   A  warrant  does  not  protect  an  officer  from 
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liability  for  wrongful  and  unauthorized  acts  committed 
by  him  in  connection  with  its  execution ;  and  where,  after 
making  an  arrest,  he  delays  for  an  unreasonable  length 
of  time  in  bringing  his  prisoner .  before  the  magistrate, 
by  reason  of  indifference  to  duty,  or  through  wilfulness, 
he  will  be  liable  in  damages  as  for  false  imprisonment. 
Blocker  v.  Clark,  126  Ga.  484,  7  L.  E.  A.  n.  s.  268 ;  Smith 
V.  Weeks,  60  Wis.  94;  Von  Arx  v.  Shafer,  241  Fed.  649. 
L.  E.  A.  1917F,  427,  428;  Keefe  v.  Hart,. 213  Mass.  476, 
Ann.  Cas.  1914A,  716 ;  Wood  v.  Graves,  144  Mass.  365 ; 
32  Cyc.  542 ;  11  R.  G.  L.  798,  sec.  11. 

The  defendant  next  complains  that  it  was  error  to 
admit,  over  defendant's  objection,  the  testimony  we  have, 
mentioned  tending  to  show  statements  by  the  defendant, 
made  prior  to  the  arrest,  evincing  ill  will  toward  plain- 
tiff. It  must  be  remembered,  however,  that  this  is  not, 
strictly  speaking,  a  case  of  false  imprisonment,  but  the 
gist  of  this  action  is  the  wrongful  act  of  the  officer  while 
in  the  execution  of  a  valid  warrant.  The  warrant,  regu- 
lar and  valid  on  its  face,  would  be  a  complete  defense  to 
an  action  for  imprisoning  the  plaintiff  under  it,  except 
for  the  wrong  committed  by  the  officer  in  its  execution. 
Where  the  officer  acts  in  good  faith  and  without  a  dis- 
regard for  duty,  the  warrant  is  his  protection.  32  Cyc. 
542 ;  Leger  v.  Warren,  62  Ohio  St.  500,  51  L.  R.  A.  193. 
That  there  must  be  some  wilful  departure  from  duty  is 
recognized  in  the  cases  above  cited,  although  as  it  is 
said  in  the  case  of  Blocker  v.  Clark,  supra:  *'If  the  offi- 
cer act  in  good  faith,  he  is  protected ;  but  good  faith  may 
be  negatived  in  other  ways  than  by  proof  of  spite  or 
recklessness.  The  mere  want  of  ordinary  care  is  in  some 
circumstances  inconsistent  with  good  faith."  It  was 
therefore  proper,  as  we  view  it,  that  this  testimony 
should  have  been  admitted.  It  had  some  bearing  upon 
the  question  of  whether  or  not  the  defendant's  treatment 
of  the  plaintiff  was  consistent  with  good  faith,  or  wheth- 
er his  actions  were  through  a  wilful  or  intentional  dis- 
regard of  duty. 
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Defendant  further  contends  that  he  should  have  been 
permitted  to  introduce  proof  to  show  that  plaintiff 's  gen- 
eral reputation  in  the  community  as  a  peaceable  and 
law  abiding  citizen  was  bad.  This  the  •  trial  court  re- 
fused to  allow  him  to  do.  Plaintiff  did  not  attempt  to 
plead  nor  prove  damage  to  his  reputation.  Unless  spec- 
ial damages  are  pleaded,  character  is  not  an  issue  in 
false  imprisonment  cases.  It  could  not  be  material  here 
as  tending  to  justify  the  arrest  or  the  good  faith  of  the 
defendant  in  taking  the  plaintiff  into  custody.  This  was 
not  an  action  f  ot  malicious  prosecution.  The  arrest  was 
lawful  and  under  a  valid  warrant.  Probable  cause  to  be- 
lieve the  plaintiff  guilty  was  not  an  issue  in  the  case.  The 
plaintiff's  reputation  may  have  been  injured  by  the 
charge  that  was  made  against  him  and  by  the  arrest,  but 
not,  so  far  as  it  appears,  by  the  irregular  or  unreason- 
able execution  of  the  warrant  by  the  sheriff.  Defendant, 
however,  claims  that  plaintiff  pleaded  damage  to  his 
reputation.  The  petition  recites  that  the  plaintiff  was 
*' humiliated,  disgraced,  and  injured  in  his  feelings." 
This  is  no  more  than  to  describe  the  mental  suffering  of 
shame  and  disgrace  which  it  is  alleged  the  plaintiff  ex- 
perienced. That  was  the  construction  placed  upon  the 
pleadings  at  the  trial.  The  court  in  its  instructions  al- 
lowed damages  for  *' mental  pain  and  suffering,"  but  not 
for  injury  to  reputation.  We  are  of  the  opinion  that  the 
evidence  as  to  reputation  was  properly  excluded.  Hy- 
burn  V.  Moore^  72  Tex.  85 ;  Bergeron  v.  Peyton^  106  Wis. 
377 ;  Diers  v.  Mallon,  46  Neb.  121 ;   19  Cyc.  365. 

Defendant  complains  of  improper  conduct  on  the  part 
of  plaintiff's  counsel  in  argument  to  the  jury.  State- 
ments were  made  of  matters  outside  the  record  with 
reference  to  the  credibility  of  police  oflScers  in  criminal 
cases.  Counsel  said  that  it  was  a  rule  of  law  that  their 
testimony  should  be  taken  with  great  care  and  caution. 
He  alluded  to  the  *' police  probe"  and  ''conditions"  of 
the  police  department  of  the  city,  and,  referring  to  one 
of   defendant's  witnesses,   exclaimed:   "Do   you   know 
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him?  I  wish  you  knew  him  as  well  as  I  do/'  Defend- 
ant's counsel,  however,  made  no  objection  to  any  of  these 
statements  during  the  argument,  and  remained  silent 
in  apparent  acquiescence  until  the  argument  was  con- 
cluded. Upon  objection  being  then  made,  the  court  ad- 
monished the  jury  to  disregard  these  statements,  and  to 
base  their  findings  upon  the  testimony  alone,  and  not 
upon  statements  of  fact  made  in  argument  by  counsel. 
The  proper  rule  seems  to  be  that,  unless  objections  to 
improper  statements  in  argument  are  made  at  once,  and 
a  ruling  of  the  court  obtained  thereon,  and  exception 
taken,  the  questions  of  misconduct,  unless  flagrant,  are 
not  reviewable  on  appeal.  Clark  v.  State,  79  Neb.  482; 
Missouri,  K.  S  T.  R.  Co.  v.  Nesbity  43  Tex.  Civ.  App. 
630;  Western  Union  Telegraph  Co.  v.  Apple,  28  S.  W. 
(Tex.  Civ.  App.)  1022;  Portland  Gold  Mining  Co.  v,  FlOn 
herty,  111  Fed.  31 2 ;  3  C.  J.  865,  sec.  765. 

We  do  not  believe  that  the  statements  of  counsel  were 
of  such  a  character  that  they  would,  in  the  face  of  the 
admonition  of  the  court  to  disregard  them,  constitute 
such  flagrant  misconduct  as  to  warrant  the  granting  of 
a  new  trial.  Skagit  Railway  (&  Lumber  Go.  v.  Cole,  2 
Wash.  57. 

Defendant  further  complains  that  the  trial  court  ad- 
mitted in  evidence  over  objection  testimony  to  the  effect 
that  plaintiff  had  a  family  consisting  of  a  wife  and  eight 
children.  This  testimony,  we  must  hold,  was  improperly 
admitted.  Though  in  one  state  it  has  been  held  that  such 
evidence  is  admissible  in  a  case  of  this  kind,  as  tending 
to  throw  light  upon  the  degree  of  mental  humiliation  the 
person  wrongfully  imprisoned  would  suffer  {Dodge  v. 
Alger,  53  N.  Y.  Super.  Ct.  107),  our  court,  in  accord  with 
the  decisions  in  other  jurisdictions,  seem  committed  to 
the  rule  that  the  admission  of  such  evidence  is  erron- 
eous. Kendall  v.  Aleshire,  28  Neb.  707;  Bergeron  v. 
Peyton,  supra;  Hotz  v.  Rediske,  116  Wis.  353;  Carlile 
V.  Bentley,  81  Neb.  715. 

In  the  instant  case,  the  fact  that  plaintiff  had  a  wife 
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and  two  children  was  incidentally  in  the  record,  since 
their  actions  concerning  the  matter  in  controversy  were 
involved,  and  their  testimony  was  introduced.  The  testi- 
mony complained  of,  however,  unnecessarily  disclosed 
the  fact  that  there  were  six  children  other  than  those 
mentioned.  The  great  preponderance  of  the  testimony 
shows — in  fact,  it  appears  to  us  almost  beyond  reason- 
able dispute — that  the  defendant  was  guilty  of  acts  of 
oppression  exercised  upon  the  person  of  the  plaintiff, 
and  that  a  verdict  in  favor  of  the  plaintiff  was  the  prop- 
er one.  However,  the  evidence  improperly  introduced  no 
doubt  had  some  influence  upon  the  jury  in  stirring  their 
sympathy,  and  perhaps  in  enhancing  damages. 

The  verdict  appears  to  be  excessive.  The  plaintiff  was 
properly  arrested  and  taken  into  custody.  His  right  to 
damages  rests  solely  upon  unnecessary  delay  in  bring- 
ing him  before  the  magistrate.  His  testimony  shows  that 
he  was  treated  in  a  courteous  and  gentlemanly  manner 
by  the  defendant.  At  the  time  in  question  the  weather 
was  severely  cold,  and  plaintiff's  testimony  shows  that 
the  jail  at  South  Omaha  was  cold,  and  that  he  became 
sick  and  infested  with  vermin ;  that  he  was  able  to  earn 
$7.50  a  day,  and  that  he  was  rendered  incapable  of  per- 
forming any  work  for  a  month.  Damages  to  reputation 
are  not  involved.  The  jury's  verdict  was  for  $3,000. 
That  the  jury  was  actuated  by  passion  or  prejudice  or 
undue  sympathy  for  the  plaintiff  or  his  family  seems 
clear.    Kendall  v.  Aleshire,  supra;   19  Cyc.  372. 

We  recommend  that  the  judgment  be  reversed  and 
the  cause  remanded  for  further  proceedings,  unless  the 
defendant  shall,  within  40  days,  file  a  remittitur  in  the 
sum  of  $1,500;  but  that,  in  case  such  remittitur  is  so 
made,  the  judgment  be  affirmed. 

Per  Curiam.  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  reversed 
unless  remittitur  is  filed;  otherwise  affirmed,  and  this 
opinion  is  adopted  by  and  made  the  opinion  of  the  court. 

Affirmed  on  condition. 

104  Neb.— 35 
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Albert  H.  Scott,  appellant,  v.  City  op  Lincoln,  appel- 
lee. 

PiLiED  Mat  15,  1920.    No.  20679. 

1.  Municipal  Oorporatlons:  Poweb  to  Contbact.  The  city  of  Lincoln 
has  lio  power  to  contract  except  through  the  action  of  its  council 
as  a  body. 

2.   :  :  Firemen.    Chapter  7,  Laws  1913,  requiring  a  city 

of  not  less  than  40,000  nor  more  than  100,000  population  to  adopt 
a  12-hour  working  day  for  its  firemen,  and  providing  that  "the 
proper  officers  having  charge  of  the  Are  department  of  such  city 
are  required  to  make  suitable  rules  and  regulations  to  carry  these 
provisions  into  effect/'  does  not  authorize  a  single  member  of  the 
council  to  bind  the  city  by  a  promise  of  additional  compensation 
to  a  fireman,  who  has  previously  been  required  to  be  on  duty  24 
hours  a  day,  if  he  will  remain  in  the  service  while  the  city  con- 
tests the  validity  of  such  legislative  act,  provided  the  act  is  up- 
held by  the  courts. 

3.  :    Contract:    Implied  Ratification:    Petition:    Sufmency. 

In  an  action  against  a  city  on  an  Implied  ratification  of  an  un- 
authorized contract,  the  petition  must  show  knowledge  of  the  ex- 
istence of  such  contract  on  the  part  of  the  governing  body  of  the 
city,  and  where  there  is  no  express  averment  of  knowledge,  but 
plaintiff  relies  upon  an  implication  from  the  facts  pleaded,  tlie 
petition  is  demurrable  if  the  facts  are  consistent  with  a  want  of 
knowledge  on  the  part  of  the  governing  body. 

4.  :  :  Estoppel.    The  mere  receipt  of  benefits  under  an 

unauthorized  agreement  made  by  a  single  member  of  a  city  council 
does  not  render  the  city  liable  on  the  contract,  where  such  bene- 
fits are  received  without  the  knowledge  of  the  other  members  of 
the  council  and  there  is  no  ratification. 

Appeal  from  the  district  court  for  Lancaster  county: 
Frederick  E.  Shepherd,  Judge.     Affirmed, 

Fawcett,  Mockett  &  Walford  and  Burr  £  Brown,  for 
appellant. 

C.  Petrus  Peterson  and  Charles  B.  Wilke,  contra. 
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Per  Curum. 

This  is  an  appeal  from  an  order  sustaining  a  demur- 
rer to  plaintiff's  petition  and  a  judgment  dismissing  his 
cause  of  action. 

In  1913  plaintiff  was  in  the  employ  of  defendant  city 
as  a  fireman,  at  a  salary  of  $80  a  month.  The  legisla- 
ture that  year  passed  an  act,  applicable  to  cities  of  de- 
fendant's class,  which  provided:  **No  fireman,  other 
than  the  chief  and  assistant  chief  of  the  fire  department, 
shall  he  compelled  or  required  to  be  on  duty  more  than 
twelve  (12)  hours  continuously  in  any  one  day,  and  each 
fireman  shall  be  entitled  to  twelve  (12)  consecutive  hours 
of  each  day,  alternating  from  day  to  night  and  from 
night  to  day  once  each  month,  from  seven  (7)  o'clock 
to  seven  (7)  o'clock,  without  being  subject  to  duty  or 
called  to  do  or  perform  any  work  or  services  as  such 
fireman,  and  the  proper  officers  having  charge  of  the  fire 
department  of  such  city  are  required  to  make  suitable 
rules  and  regulations  to  carry  these  provisions  into  ef- 
fect; provided,  however,  in  the  event  of  a  great  confla- 
gration, or  unusual  fire  or  fires,  the  chief  of  the  fire  de- 
partment, at  his  discretion,  may  require  such  fireman,  as 
may  at  that  time  be  off  duty,  to  assist  in  the  protection 
of  life  and  property."  Chapter  7,  Laws  1913.  Up  to 
this  time  plaintiff  and  the  other  firemen  of  the  city  had 
been  required  to  be  on  duty  24  hours  a  day. 

Defendant  refused  to  recognize  the  act  of  the  legis- 
lature and  undertook  to  contest  its  validity.  Plaintiff 
notified  the  fire  chief,  and  the  commissioner  of  public 
safety,  who  was  intrusted  with  the  supervision  of  the 
department  as  a  member  of  the  city  commission,  that  he 
would  no  longer  work  for  the  compensation  then  paid 
him,  except  on  a  12-hour  day  basis.  The  commissioner 
of  public  safety,  according  to  plaintiff's  claim,  promised 
him,  if  he  would  remain  in  the  service,  and  the  double 
shift  law  should  be  upheld,  the  city  would  regard  his 
salary  as  having  been  drawn  on  a  12-hour  day  basis,  and 
would  pay  him  at  the  same  rate  for  the  additional  hours 
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he  had  put  in.  In  December,  1915,  the  city  was  obliged  to 
put  the  act  of  1913  into  effect,  under  the  decision  of  this 
court.  State  v.  City  Council  of  City  ofk  Lincoln,  98  Neb. 
634.  Plaintiff  thereupon  claimed  to  be  entitled  to  $2,312 
additional  salary,  and,  upon  the  refusal  of  the  city  to 
pay,  he  instituted  this  suit  to  recover  **the  amount  due 
him  under  said  agreement  for  said  extra  time  •  •  • 
at  the  rate  of  $80  a  month." 

It  is  not  contended  that  the  contract  upon  which  plain- 
tiff sues  was  ever  formally  entered  into  by  the  city  com- 
mission, and  the  demurrer  to  the  petition  raises  only 
these  two  questions:  (1)  Did  the  chief  of  the  fire  de- 
partment and  the  commissioner  of  public  safety  have 
power  to  make  a  contract  of  employment  which  ipso 
facto  would  bind  the  city?  (2)  If  the  fire  chief  and  the 
commissioner  of  public  safety  had  no  such  power,  is  tho 
city  liable  on  the  ground  of  an  implied  ratification,  under 
the  facts  stated  in  the  petition! 

In  support  of  the  power  of  the  chief  of  the  fire  de- 
partment and  the  commissioner  of  public  safety  to  make 
the  agreement  alleged,  plaintiff  relies  upon  that  part  of 
the  double  shift  act  which  provides  that  **the  proper 
officers  having  charge  of  the  fire  department  of  such 
city  are  required  to  make  suitable  rules  and  regulations 
to  carry  these  provisions  into  effect,''  and  upon  the 
assertion  that  persons  applying  for  a  position  in  the 
fire  department  were  accustomed  to  go  to  the  chief  of 
the  department  or  to  the  commissioner  of  public  safety, 
and  not  to  the  city  commission  or  council. 

Section  4414,  Rev.  St.  1913,  vests  the  contracting 
power  of  municipalities  of  defendant's  class,  under  the 
old  form  of  government,  in  a  mayor  and  city  council. 
When  defendant  adopted  a  commission  form  of  govern- 
ment, this  authority  was,  by  section  5298,  Rev.  St.  1913, 
transferred  to  the  city  commission.  Chapter  7,  Laws 
1913,  requiring  the  '*  officers  having  charge  of  the  fire 
department  •  •  *  to  make  suitable  rules  and  regu- 
lations" to  carry  the  double  shift  law  into  effect,  is  not 
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a  modification  of  the  contracting  power  of  the  city  com- 
mission; it  permits  the  making  of  supervisory  and  dis- 
ciplinary regulations  by  the  officers/  having  charge  of 
the  fire  department,  but  does  not  authorize  the  making 
of  contracts  of  employment,  or  the  altering  of  existing 
ones,  by  a  single  member  of  the  city  commission.  Nor 
would  the  fact  that  this  officer  had  been  in  the  habit  of 
employing  men  in  the  past  override  the  provision  of  the 
statute;  the  city  would  not  be  liable  on  the  contract  un- 
less it  had  previously  been  agreed  to  by  the  city  com- 
mission so  as  to  make  the  commissioner  of  public  safety 
a  m6re  administrative  agent  for  its  execution,  and  not 
a  discretionary  agent  for  its  negotiation,  or  unless  the 
unauthorized  acts  of  the  comnciissioner  were  subsequent- 
ly ratified. 

Plaintiff  does  not  claim  that  the  city  commission  di- 
rected  the  making  of  the  contract  in  suit,  and  the  ques- 
tion therefore  turns  on  ratification.  There  can  be  no 
ratification  without  knowledge,  and  there  is  no  allega- 
tion in  the  petition  that  the  city  commission  knew  or 
approved  of  the  act  of  the  commissioner  of  public  safe- 
ty in  promising  plaintiff  additional  compensation  should 
the  double  shift  law  be  upheld.  Plaintiff  relies  upon  an 
imputation  of  knowledge  from  the  following  facts :  The 
city  commission  knew  that  the  statute  required  the  fire- 
men of  the  city  to  work  only  12  hours  a  day;  plaintiff 
and  the  other  firemen  continued  in  the  service  for  28 
months  after  the  double  shift  act  became  effective;  the 
commissioner  of  public  safety  met  with  the  other  mem- 
bers of  the  commission  in  daily  session,  and  might  rea- 
sonably be  supposed  to  have  spoken  to  them  about  the 
arrangement  he  had  made  with  the  firemen.  But  we 
cannot  indulge  in  presumptions  in  favor  of  a  pleader  on 
demurrer.  The  facts  stated  do  not  unequivocally  imply 
knowledge;  there  was  no  provision  in  the  statute  for 
extra  compensation;  the  commissioner  of  public  safety 
may  not  have  informed  the  other  members  of  the  com- 
mission of  the  promise  which  he  had  made,   and  these 
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members  may  well  have  supposed  that  plaintiff  and  the 
other  firemen  were  content  to  work  nnder  the  old  regu- 
lations while  the  city  contested  the  legality  of  the  legis- 
lative requirement. 

It  is  urged  that  the  city  has  received  the  benefit  of 
plaintiff's  services  and  is  estopped  to  deny  liability  on 
the  contract.  The  objection  to  this  argument  is  that  no 
contract  with  the  city  for  additional  compensation  ex- 
ists, either  by  virtue  of  previous  authorization  on  the 
part  of  the  commission,  or  by  implied  ratification 
through  knowingly  accepting  the  benefit  of  plaintiff's 
services.  The  petition  is  not  based  upon  a  contract 
which  the  commission  has  attempted  to  make  or  of 
which  it  had  knowledge,  or  upon  a  claim  in  quantum 
meruit. 

The  demurrer  was  properly  sustained.  . 

Affibmsd. 
Day  and  Flansbubg,  JJ.,  not  sitting. 


State,  ex  rei>.  Will  M.  Maupin,  relator,  v.  Darius  M. 
Amsberby,  Secretary  of  State,  et  al.,  respondents. 

Piled  May  15,  1920.     No.  21484. 

Elections:  CERTrFicATS  of  Nomination:  Objections.  Unless  objections 
to  a  certificate  of  nomination  in  apparent  conformity  with  the 
statute  providing  for  primary  elections  are  made  In  writing  and 
filed  with  the  secretary  of  state  within  three  days  after  the  certifi- 
cate is  filed,  such  certificate  of  nomination  must  be  deemed  to  be 
yalid. 

Original  proceeding  in  mandamus  to  compel  respond- 
ent, secretary  of  state,  to  issue  a  certificate  of  nomina- 
tion of  candidates  for  office,  omitting  the  name  of  John 
H.  Morehead  as  candidate  for  governor.    Writ  dented. 

Ritchie  <&  Canaday  and  Ralph  G.  Coad,  for  relator. 
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Clarence  A.  Datns,  Attorney  General,  L  L.  Albert  and 
Dexter  T.  Barrett,  contra. 

Per  Curiam. 

On  March  31,  1920,  the  relator  filed  an  original  appli- 
cation for  a  peremptory  writ  of  mandamus  in  this  court 
to  compel  the  respondent,  the  i^ecretary  of  state,  to  issue 
and  transmit  to  each  county  clerk  and  election  commis- 
sioner in  the  state  a  new  certificate  of  nomination  of 
candidates  to  be  voted  for  at  the  primary  election  to  be 
held  April  20,  1920,  and  to  omit  therefrom  the  name  of 
John  H.  Morehead  as  a  candidate  for  governor.  The 
point  is  made  by  the  relator  that  the  failure  to  present 
to  the  secretary  of  state  a  county  treasurer's  receipt 
showing  the  payment  of  the  necessary  filing  fee  on  or 
prior  to  March  20, 1920,  is  fatal  to  the  respondent's  right 
to  have  his  name  placed  upon  the  primary  ballot  as  a 
candidate  for  governor.  The  record  discloses  that  on 
March  20  a  petition  of  nomination,  signed  by  34  quali- 
fied electors,  was  filed  with  the  secretary  of  state  re- 
questing that  the  name  of  John  H.  Morehead,  of  Falls 
City,  Richardson  county,  Nebraska,  be  placed  upon  the 
official  primary  ballot  of  the  democratic  party  as  a  can- 
didate for  governor.  At  the  time  of  the  filing  of  this 
petition  no  receipt  of  the  county  treasurer  of  Richard- 
son county  was  presented  to  the  secretary  of  state  show- 
ing the  payment  of  the  regular  filing  fee.  Such  receipt 
was  filed  on  March  25,  and  showed  on  its  face  that  pay- 
ment to  the  county  treasurer  had  been  made  on  March 
20.  A  determination  of  the  question  presented  involves 
an  interpretation  of  some  of  the  provisions  of  the  gen- 
eral primary  law.  Speaking  in  general  terms,  it  was 
the  purpose  of  the  primary  election  law  to  provide  an 
easy  method  by  which  a  person  on  his  own  initiative,  or 
by  petition  of  a  designated  number  of  electors,  might 
become  a  candidate  for  state  office. 

Section  2157,  Rev.  St.  1913,  provides:  *^The  name  of 
no  candidate  shall  be  printed  upon  an  official  primary 
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ballot  unless  at  least  thirty  days  prior  to  such  primary, 
either  he,  or  twenty-five  qualified  electors  of  the  party 
with  which  such  candidate  affiliates  shall  have  filed  a 
written  application  with  the  proper  authority  and  in 
substantially  the  following  form:  *  *  *  In  case  a 
nomination  shall  be  made  by  electors,  •  •  •  said 
nominee  shall,  within  five  days  after  the  date  the  said 
certificate  shall  be  filed  with  the  proper  officer,  file  a 
statement  in  writing  duly  verified  under  oath,  stating 
that  he  affiliates  with  the  party  named  in  said  certificate, 
that  he  will  abide  by  the  results  of  said  primary,  and  if 
elected  will  qualify  and  serv^  as  such  officer.'' 

Section  2156,  Eev.  St.  1913,  provides:  **No  nominat- 
ing paper  shall  be  filed  until  the  proper  county  trea- 
surer's receipt  showing  the  payment  of  such  filing  fee 
shall  be  presented  to  the  officer  with  whom  such  nomi- 
nating paper  is  to  be  filed.'' 

The  law  further  provides  that  nominating  papers  of 
candidates  for  state  officers  shall  be  filed  with  the  secre- 
tary of  state,  and  that  there  shall  be  paid  to  the  county 
treasurer  of  the  candidate's  residence  for  the  use  of  the 
general  fund  a  fee  of  $10. 

Section  2160,  Rev.  St.  1913,  provides:  "At  least 
twenty-five  days  before  any  primary  *  *  *  the  sec- 
retary of  state  shall  transmit  to  each  county  clerk  a  cer- 
tified list  containing  the  name  *  *  *  of  each  person 
for  whom  nominating  papers  have  been  filed  in  his  office, 
and  entitled  to  be  voted  for  at  such  primary." 

Section  2162,  Rev.  St.  1913,  provides:  "All  certifi- 
cates of  nomination  or  nomination  statements,  which 
are  in  apparent  conformity  with  the  provisions  of  this 
article,  shall  be  deemed  to  be  valid,  unless  objections 
thereto  shall  be  duly  made  in  writing  within  three  days 
after  the  filing  of  the  same.  In  case  such  objection  is 
made,  notice  thereof  shall  forthwith  be  mailed  to  all 
candidates  who  may  be  affected  thereby.  *  •  •  The 
officer  with  whom  the  original  certificate  was  filed 
•    •    *     shall,  in  the  first  instance,  pass  upon  the  va- 
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lidity  of  such  objection,  and  his  decision  shall  be  final, 
unless  an  order  shall  be  made  in  the  matter  by  the  coun- 
ty court,  or  by  a  judge  of  the  district  court,  or  by  a 
justice  of  the  supreme  court  at  chambers,  on  or  before 
the  second  Wednesday  preceding  the  election.  * ' 

The  successful  operation  of  the  primary  law  requires 
that  the  successive  steps  prescribed  shall  be  taken  at 
the  time  and  in  the  manner  provided  by  the  statute. 
Petitions  requesting  the  names  of  candidates  to  be 
placed  upon  the  primary  ballot  must  be  filed  at  least  30 
days  before  the  primary  election,  and  in  the  instant  case 
March  20  was  the  last  day  upon  which  names  of  candi- 
dates could  be  placed  upon  the  primary  ballot.  Objec- 
tions, if  any,  must  be  filed  within  three  days  thereafter. 
The  purpose  of  this  provision  is  to  allow  sufficient  time 
so  that  notice  of  such  objections  may  be  given  by  mail 
to  the  candidates  ajBFected,  and  that  a  hearing  may  be 
had  thereon  before  the  proper  filing  officer,  and  sufficient 
time  allowed  for  a  summary  review  of  the  decision  of 
such  officer  before  the  county  court,  or  a  judge  of  the 
district  court,  or  by  a  justice  of  the  supreme  court  at 
chambers,  on  or  before  the  second  Wednesday  preceding 
the  election.  The  evident  intent  is  that  a  decision  may 
be  had  thereon,  if  possible,  before  the  fourteenth  day 
prior  to  the  election,  at  which  time  the  county  clerk  is 
required  to  prepare  for  printing  and  posting  the  sample 
ballot.  If  no  objections  are  filed  within  three  days  after 
the  nominating  papers  are  filed,  they  shall  be  deemed  to 
be  valid.  This  is  a  reasonable  provision  intended  to 
facilitate  the  working  of  the  law,  for,  as  we  have  seen, 
unless  objections  are  filed  within  a  short  period,  there 
would  not  be  sufficient  time  for  a  notice,  hearing  and 
review  of  the  action  of  the  filing  officer  before  the  time 
the  county  clerk  is  required  to  post  and  print  the  ballot. 
It  may  be  objected  that  the  complaint  here  is  not  that 
the  papers  are  not  **in  apparent  conformity  with  the 
provisions  of  this  article, '^  but  the  want  of  authority 
of  the  secretary  of  state  to  file   them.    Construing   the 
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language  of  the  statute  literally  and  technically,  this  may 
be  true,  but  we  believe  the  law  should  be— to  use  the 
language  of  section  2134,  K^v.  St.  1913,  relating  to  the 
giving  of  notice  and  the  conduct  of  the  primary — ^**  liber- 
ally construed  so  that  the  real  will  of  the  electors  may 
not  be  defeated.'* 

Before  the  five  days  expired,  in  which  the  person 
named  in  the  certificate  must  accept  or  reject  the  filing, 
the  secretary  of  state  received  a  telegram  of  acceptance 
from  John  H.  Morehead,  and  a  telegram  from  the  coun- 
ty treasurer  of  Richardson  county  stating  that  the  fil- 
ing fee  had  been  paid  on  March  20.  The  receipt  itself 
and  a  formal  acceptance  was  presented  to  the  secretary 
of  state  on  March  25 ;  the  receipt  being  dated  March  20, 
1920.  No  objection  was  made  to  the  filing  within  the 
prescribed  three-day  period,^  and  we  are  of  the  opinion 
that  the  action  of  the  secretary  of  state  therefore  be- 
came final.  The  law  favors  the  diligent,  especially  in 
such  matters  as  concern  political  rights.  Needless  con- 
fusion and  uncertainty  would  probably  result  if  the 
legality  of  nominations  was  permitted  to  be  questioned 
when  the  time  for  the  necessary  steps  in  the  preparation 
of  the  ballot  and  its  distribution  to  the  polls  would  bo 
inadequate.  The  provision  limiting  the  time  for  objec- 
tions is  reasonable  and  a  proper  exercise  of  legislative 
power. 

The  writ  is  therefore  denied. 

Writ  denied. 

MoRRTssEY,  C.  J.,  took  no  part  in  this  decision. 

Flansbubg,  J.,  not  sitting. 


/ 
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Fbank  M.  Tyrrell,  Administratob,  appbuubb,  v.  Emmbtt 

Kelley  bt  al.,  appeuakts. 

Filed  Mat  15,  1920.    No.  207d3. 

« 

1.  HomesteMl:  Sixxotion:  Convetanck.  Where '  a  homestead  has 
actually  been  selected  by  a  husband  and  work  commenced  upon  the 
erection  of  a  dwelling,  which  was  afterwards  completed  and  oc- 
cupied by  the  husband  and  wife  as  the  family  home  until  the 
death  of  the  husband,  the  homestead  character  attached  at  the 
time  that  selection  was  made  and  work  begun,  and  It  could  not 
afterwards  be  conveyed  by  the  husband  without  the  knowlodgo 
or  consent  of  his  wife. 

2.  Deeds:  Implied  AtrrHORrrr  to  Fill  Blank:  Revocation.  The  im* 
plied  authority  given  by  a  wife  te  a  husband  to  fill  in  a  blank  in 
a  deed  of  conveyance,  executed  by  both,  with  the  name  of  a  grantee, 
may  be  revoked  by  changed  conditions  after  the  deed  has  been 
signed  by  her. 

3.  Wills:  Bequest  to  Wife:  Devise  of  Homestead.  A  will  which 
provided,  "I  give  and  bequeath  all  I  possess  to  my  wife  Flora 
Kelley  without  any  reservation  of  any  kind,"  held,  when  considered 
in  connection  with  other  parts  of  the  will  and  other  facts,  to  evi- 
dence the  Intention  of  the  testator  to  pass  the  title  to  the  family 
homestead  to  his  wife,  and  the  failure  to  use  the  word  "devise^* 
is  not  controlling. 

Appeal  from  the  district  court  for  Lancaster  county: 
Leonard  A.  Flansbubg,"  Judge.     Affirmed. 

Peterson  <S>  Bevoe  and  George  W.  Ayres,  for  appel- 
lants. 

J.  C.  McNemey  and  J.  H.  Walker,  contra. 

Morrissey,  C.  J. 

Action  to  quiet  the  title  to  a  certain  lot  in  Lincpln. 

The  issues  involved  are  whether  the  title  to  the  lot 
was  conveyed  to  defendants  by  the  former  owner,  Frank 
J.  Kelley,  or  whether,  if  not  so  conveyed,  his  widow, 
Flora  Kelley,  took  the  entire  estate  by  his  will,  or  only 
took  one-half  interest  in  the  property  by  the  statute  of 
descent. 
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There  being  no  bill  of  exceptions  preserved,  the  court 
presumes  that  the  evidence  sustains  the  general  and 
special  findings  made  by  the  district  court.  The  find- 
ings of  fact  respond  to  the  allegations  of  the  petition 
and  are  consistent  therewith,  and  the  only  question  left 
to  determine  is  whether  the  conclusions  of  law  and  the 
judgment  based  thereon  are  warranted  by  such  findings. 

The  facts  as  found,  in  substance,  are  as  follows :  Flora 
Kelley  was  married  to  Frank  J.  Kelley  about  1880,  and 
they  lived  together  until  the  death  of  Frank  J.  Kelley 
in  April,  1916.  Flora  Kelley  died  on  or  about  May  29, 
1917.  No  children  were  bom  of  the  marriage.  The  lot 
in  question  on  January  3,  1914,  was  worth  about  $1,200, 
and  the  title  was  in  Frank  J.  Kelley.  This  was  all  the 
real  estate  that  either  of  the  Kelleys  owned.  On  that 
date  Kelley  represented  to  his  wife  that  he  had  sold  the 
lot  for  $1,200,  and  requested  her  to  join  with  him  in  a 
deed  of  conveyance.  He  presented  to  her  a  deed  with 
full  covenants  of  warranty,  but  leaving  a  blank  space 
for  the  name  of  a  grantee.  Relying  on  the  statement 
that  he  had  sold  the  lot  for  $1,200,  Mrs.  Kelley  signed 
and  acknowledged  the  deed.  A  few  days  before  Kelley 
had  staked  and  laid  out  on  the  lot  a  foundation  for  a 
house  and  had  commenced  its  erection.  Immediately 
after  its  completion  the  family  moved  into  the  house, 
and  continued  to  occupy  it  as  their  home  and  homestead 
until  the  death  of  Kelley. 

Afterwards,  while  occupying  the  premises  and  claim- 
ing to  be  the  owner,  Kelley  and  wife  executed  a  mort- 
gage to  secure  a  loan  of  $1,000  made  to  Kelley.  In  the 
belief  that  the  lot  belonged  to  her,  Mrs.  Kelley,  after 
the  death  of  her  husband,  paid  the  mortgage  debt  from 
her  own  money  and  received  a  release.  She  continued 
to  live  in  this  property  until  her  death,  believing  her- 
self to  be  the  owner. 

In  fact  Kelley  had  never  sold  this  property,  and  the 
representations  he  made  to  his  wife  to  induce  her  to 
sign  the  deed  were  false.    Shortly  before  his  death  he 
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caused  to  be  written  the  name  of  Emmett  Kelley  as 
grantee  in  the  deed,  and  handed  it  to  one  Ankeny,  with 
directions  to  deliver  the  same  to  Emmett  Kelley  npon 
the  death  of  Flora  Kelley,  and  in  the  meantime  not  to 
disclose  the  fact  that  he  held  such  a  deed,  and  he  also 
then  declared  that  he  had  made  the  false  statements  and 
representations  to  Mrs.  Kelley  for  the  purpose  of  pre- 
venting the  premises  from  becoming  her  property. 
After  the  death  of  Mrs.  Kelley,  Ankeny  delivered  the 
deed  to  Emmett  Kelley,  who  caused  it  to  be  recorded, 
took  possession  of  the  premises,  claiming  title,  and  is 
now  in  possession.  No  consideration  was  paid  by  him 
for  the  conveyance. 

Kelley  made  a  will,  which  was  duly  probated.  This 
provided,  **I  give  and  bequeath  all  I  possess  to  my 
wife  Flora  Kelley  without  any  reservation  of  any  kind, '  ^ 
and  contained  other  provisions.  A  decree  was  rendered 
in  county  court  finding  that  Flora  Kelley  was  entitled 
to  all  the  property  under  the  will,  and  the  court  assigned 
the  lot  in  question  to  her. 

The  district  court  made  special  findings  that  Flora 
Kelley  believed  when  she  signed  and  acknowledged  the 
deed  that  her  husband  was  selling  the  premises,  as  he 
had  stated;  that  at  the  time  the  deed  was  made  the 
premises  were  the  homestead;  that,  if  Kelley  had  im- 
plied authority  to  fill  in  the  blank  as  to  grantee,  such 
implied  authority  had  been  revoked  by  changed  condi- 
tions at  the  time  he  wrote  in  the  name  of  Emmett  Kel- 
ley, and  that  the  attempt  to  thus  make  a  gift  of  it  was 
in  excess  of  and  in  violation  of  any  implied  authority, 
and  a  fraud  upon  Flora  Kelley.  Conclusions  of  law 
were  that  the  deed  was  void  as  to.  her,  and  conveyed  no 
title  to  Emmett  Kelley,  and  that,  by  virtue  of  the  will 
of  her  husband  and  the  decree  of  the  county  court,  the 
widow  became  and  was  the  lawful  owner  of  the  property 
at  the  time  of  her  death.  Decree  was  rendered  accord- 
ingly. 
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The  appellants  admit  that  the  evidence  establishes  the 
facts  found  by  the  court,  but  they  contend  that  the  con- 
clusions of  law  are  erroneous.  It  is  argued  that  the 
deed  in  question  complied  with  the  statutory  require- 
ments and  conveyed  every  interest  Mrs.  Kelley  had  in 
the  premises  at  that  time;  that  the  homestead  charac- 
ter was  afterwards  acquired;  that  she  had  the  benefit  of 
the  homestead  estate  by  residing  on  the  premises  until 
her  death,  and  at  her  death  these  rights  became  extin- 
guished, citing  Bes  Moines  Ins.  Go.  v.  Mclntire,  99  la. 
50,  and  Quinn  v.  Brown,  71  la.  376.  But  the  facts  stated 
from  which  this  conclusion  is  drawn  are  not  as  found 
by  the  court,  and  are  incorrect;  hence  the  cases  cited 
are  inapplicable.  The  court  found  that,  at  the  time 
Frank  J.  Kelley  fraudulently  procured  Mrs.  Kelley  to 
sign  the  deed,  he  had  selected  the  premises  as  his  home- 
stead. This  vested  a  homestead  interest  in  his  wife  of 
which  he  could  not  deprive  her  without  her  consent, 
Eanlon  v.  Pollard,  11  Neb.  368 ;  Bavis  v.  Kelly,  62  Neb. 
642 ;  Hair  v.  Bavenport,  74  Neb.  117.  The  fact  that  the 
dwelling  was  only  in  process  of  erection  is  immaterial. 

Having  no  children,  if  the  will  did  not  pass  the  whole 
estate  to  the  widow,  she  took  a  life  estate,  and  a  one- 
half  interest  in  fee  in  the  property  at  her  husband's 
death.  The  contention  is  made  that,  since  the  will  does 
not  mention  real  estate,  and  provided,  **I  give  and  be- 
queath all  I  possess  to  my  wife,''  and  the  word  ** de- 
vise*' was  not  employed,  it  only  carried  personalty.  It 
is  said  that  Kelley  was  a  lawyer  and  knew  the  legal  sig- 
nificance of  the  words  ** devise''  and  ** bequeath,"  that 
the  fact  of  his  having  the  deed  in  his  possession,  which 
he  intended  to  use  to  convey  the  real  estate  to  his 
brother,  and  other  circumstances,  show  that  the  inten- 
tion of  the  testator  was  that  the  will  should  only  convey 
personal  property.  But  the  will  was  executed  on  April 
14,  1915,  and  Kelley  did  not  die  until  April,  1916.  The 
answer  admits  that  the  deed  **was  by  the  said  Frank  J. 
Kelley  duly  and  legally  delivered  to  the  said  Emmett 
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Kelley  by  placing  the  same,  shortly  before  his  death,  in 
the  possession  and  control  of  Harry  R.  Ankeny."  So 
that  when  the  will  was  executed,  the  title  was  in  Frank 
J.  Kelley,  and  the  real  estate  was  one  of  his  possessions. 
Furthermore,  the  will  is  not  in  the  usual  form,  and  its 
language  is  not  such  as  is  usually  chosen  by  skilled  and 
accurate  lawyers.  It  is  somewhat  rambling,  treats  of 
personal  debts  due  from  the  testator,  and  speaks  of 
debts  due  him.  It  resembles  more  in  these  respects  a 
memorandum  of  assets  than  a  formal  will.  The  argu- 
ment based  on  the  presumption  that  a  lawyer  would  be 
punctilious  and  technically  accurate  in  the  use  of  words 
loses  force  when  these  facts  are  considered.  It  is  also 
worthy  of  mention  that  the  will  recites,  '*I  commend 
my  surviving  widow  to  the  kindly  offices  and  generous 
friendship  of  those  who  were  friendly  to  me,""  showing 
a  kindly  and  thoughtful  consideration  for  the  welfare 
of  his  wife. 

We  conclude  that  Kelley  had  no  authority  to  fill  the 
blank  in  the  deed  at  the  time  it  was  done,  and  that  the 
will  passed  his  entire  estate  to  his  widow,  reaching  the 
same  conclusion  as  did  the  district  court,  but  upon  slight- 
ly different  grounds. 

Affirmed. 
Flansbtjbg,  J.,  not  sitting. 


William  Kelley,  appellant,  v.  Coba  Judson,  appellee. 

Filed  Mat  15,  1920.     No.  20994. 

Appeal  from  the  district  court  for  Lancaster  county: 
Leonard  A.  Flansburg,  Judge.    Affirmed. 

C.  J.  Campbell,  for  appellant. 

J.  C.  McNerney,  contra. 
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Action  to  quiet  title.  A  general  demurrer  to  the  pe- 
tition was  sustained,  and  the  action  dismissed.  Plain- 
tiff appeals. 

The  facts  alleged  in  the  petition  are  almost  identical 
with  those  alleged  in  the  case  of  Tyrrell  v.  Kelley,  ante, 
p.  555.  Briefly  stated,  Frank  J.  Kelley,  without  authori- 
ty, undertook  to  convey  all  of  his  wife's  interest  in  the 
homestead  to  one  of  his  brothers.  Plaintiff  and  the 
grantee  are  both  brothers  of  Frank  J.  Kelley,  deceased, 
and  plaintiff  claims  to  be  entitled  to  a  one-eighth  inter- 
est in  the  property  by  descent. 

The  petition  alleges  the  invalidity  of  the  deed.  It 
also  alleges  that  Frank  J.  Kelley  made  a  will  giving 
and  bequeathing  all  of  his  personal  property  to  his  wife, 
Flora  Kelley,  and  that  the  will  did  not  pass  the  title  to 
his  real  estate.  The  prayer  is  that  the  title  to  an  undi- 
vided one-eighth  interest  in  the  premises  be  quieted  in 
plaintiff;  that  the  will  be  construed  as  not  having  de- 
vised real  estate;  that  the  deed  to  Emmett  Kelley  be  de- 
clared null  and  void,  and  a  receiver  appointed  to  take 
charge  of  the  property. 

The  only  question  presented  is  whether  the  title  to 
the  real  estate  passed  by  the  will  to  Flora  Kelley.  This 
question  has  already  been  decided  in  the  case  herein- 
before mentioned.  We  are  content  to  abide  by  the  con- 
struction of  the  will  made  in  that  case.  Plaintiff  has  no 
title  to  the  property,  and  his  petition  does  not  state  a 
cause  of  action. 

Affibmed. 
Flansburg,  J.,  not  sitting. 


Vol.  104]  JANUARY  TERM,  1920.  561 


Hartshorn  y.  Hartshorn. 


DeliuCena  Habtshobn,   appellee,  v.  David   Habtshobn, 

appellant. 

Filed  May  16»  1920.    No.  21027. 

1,  Divorce:  Extreme  Cbueltt.  A  continuing  course  of  conduct  on  the 
part  of  either  spouse,  which  so  grievously  wounds  the  mental 
feelings  or  which  so  utterly  destroys  the  peace  of  mind  as  to 
seriously  impair  the  bodily  health  and  endanger  the  life  or  reason 
of  the  other,  or  which  nullifies  the  legitimate  ends  and  objects 
of  matrimony,  constitutes  extreme  cruelty  within  the  meaning  of 
the  statute. 

2.  Evidence  examined,  and  held  to  support  the  decree. 

Appeal  from  the  district  court  for  Lancaster  comity: 
WiLLABD  E.  Stewabt,  Judgb.    Affirmed. 

R.  J.  Greene,  for  appellant. 

Clifford  L.  Rein,  contra. 

MORBISSET,  C.  J.  • 

Defendant  appeals  from  a  decree  of  the  district  court 
for  Lancaster  county,  awarding  plaintiflF  an  absolute 
divorce  and  the  custody  of  their  minor  children.  The 
decree  also  covers  a  property  settlement,  but  the  only 
matter  presented  by  the  record  for  our  consideration  is 
the  sufficiency  of  the  evidence  to  warrant  the  court  in 
granting  a  divorce. 

The  decree  is  based  upon  an  allegation  of  extreme 
cruelty.  The  parties  have  been  married  for  nearly  30 
years,  and  are  the  parents  of  eight  living  children.  Their 
domestic  differences  have  extended  over  a  period  of 
more  than  20  years.  Plaintiff  testified  to  having  been 
driven  from  home  by  defendant,  to  his  frequent  out- 
bursts of  passion,  and  to  his  use,  at  such  times,  of  vilo 
and  indecent  language.  In  this  we  think  she  is  suffi- 
ciently corroborated,  notwithstanding  the  denial  of  de- 
fendant.    Plaintiff  also    testifies    to    defendant    having 

104  Neb.— 36 
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struck  her  with  a  clothes  basket.  There  is  no  corrobora- 
tion of  this,  however;  but,  to  constitute  extreme  cruel- 
ty within  the  meaning  of  the  statute,  it  is  not  necessary 
that  one  spouse  be  shown  to  have  actually  assaulted  the 
other.  The  use  of  vile  epithets,  rude  conduct,  and  a 
demeanor  which  leads  to  a  disturbance  of  the  peace  of 
mind  of  the  other  spouse  may,  in  its  consequences,  in- 
flict greater  pain  and  suffering  than  an  occasional  act 
of  personal  violence.  A  continuing  course  of  conduct  on 
the  part  of  either  spouse,  which  so  grievously  wounds 
the  mental  feelings  or  which  so  utterly  destroys  the 
peace  of  mind  as  to  seriously  impair  the  bodily  health 
and  endanger  the  life  or  reason  of  the  other,  or  which 
nullifies  the  legitimate  ends  and  objects  of  matrimony, 
constitutes  extreme  cruelty  within  the  meaning  of  the 
statute. 

Plaintiff's  testimony  is  for  the  most  part  denied  by 
defendant,  but  the  preponderance  of  the  evidence  sup- 
ports her  contention,  and  the  decree  is 

Affirmed. 


Rose  and  Flansbubg,  JJ.,  not  sitting. 


Charlie  Arent  et  al.,  Executors,  appellees,  v.  Mar- 
garet Arent,  appellant. 

Filed  May  15,  1920.    No.  21059. 

1.  Descent  and  Distilbation:  "Realty  of  Husband.  Under  section  1265, 
Rev.  St  1913>  the  real  estate  of  a  husband,  other  than  the  home- 
stead, descends  to  the  widow  and  heirs,  subject  to  his  debts. 

2.  Case  Oyermled.  That  portion  of  the  second  paragraph  of  the 
syllabus  and  that  portion  of  the  opinion  in  McCormick  v.  Brown, 
97  Neb.  545,  in  conflict  with  the  above  statement  of  law,  is  over- 
ruled. 

Appeal  from  the  district  court  for  Kearney  county: 
Harry  S.  Dungan,  Judge.    Afflrmed. 
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F.  L.  Carrieo,  for  appellant. 
Lewis  C.  Paulson,  contra. 

Letton,  J. 

Appeal  from  proceedings  to  sell  land  for  payment  of 
debts  of  a  deceased  person.  The  main  question  presented 
is  whether  or  not  the  widow  of  a  deceased  owner  of  real 
estate  takes  her  distributive  share  of  the  land  at  his 
death,  subject  to  his  debts.  The  widow  contends  that 
the  estate  she  takes  by  the  statute  is  of  the  nature  of 
dower,  and  therefore  is  not  liable  to  sale  to  pay  debts, 
while  appellees  rely  upon  the  language  of  the  statute. 
Appellant  cites  the  cases  hereafter  mentioned  to  sustain 
her  position. 

In  GO'Ster  v.  Estate  of  Gaster,  92  Neb.  6,  the  point  de- 
cided was  that,  '*K  a  married  man  by  his  will  disposes 
of  all  his  property,  real  and  personal,  to  others,  and 
gives  nothing  to  his  wife,  she  will  be  entitled  to  take 
the  distributive  share  given  her  by  the  statute  as  though 
he  had  died  intestate.**  The  question  as  to  whether  she 
took  the  real  estate  subject  to  the  claims  of  creditors 
was  not  involved  in  the  case,  although  the  matter  is 
casually  mentioned  in  the  opinion. 

In  In  re  Estate  of  Sanford,  90  Neb.  410,  a  case  involv- 
ing the  inheritance  tax  on  the  property,  it  was  held, 
among  other  things,  that  the  widow,  by  taking  under  the 
will  instead  of  asserting  her  right  to  dower,  was  not  en- 
titled to  deduct  the  value  of  the  dower  from  the  gross 
value  of  the  real  estate  within  this  state.  This  decision 
was  by  a  divided  court.  Afterwards,  upon  rehearing 
(91  Neb.  752),  this  portion  of  the  judgment  was  set  aside, 
and  it  was  held  that  the  dower  interest,  whether  taken 
under  a  will  or  by  operation  of  law,  is  not  subject  to 
inheritance  tax.  In  In  re  Estate  of  Strahan,  93  Neb.  828, 
a  like  holding  was  made,  also  by  a  divided  court. 

In  McCormick  v.  Brown,  97  Neb.  545,  which  opinion 
also  was  not  unanimous,  it  was  held  that  *' Under  the  act 
of  1907  (Rev.  St.  1913,  sees.  1265-1272),  a  wife  has  an 
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interest  in  the  real  estate  of  her  husband  which  he  can- 
not alienate  without  her  consent,  and  is  not  subject  to 
his  debts/'  The  reason  for  the  latter  proposition  is 
not  stated  in  the  opinion,  and  the  language  of  the  statute 
is  not  discussed.  It  will  be  seen  that  the  only  case  de- 
ciding thB  point  involved  is  the  case  last  mentioned.  An 
aflBrmance  of  the  judgment  of  the  district  court  in  this 
case  will  require  the  overruling  of  McCormick  v.  Brown, 
so  far  as  this  proposition  is  concerned. 

In  the  consideration  of  this  question,  the  language  of 
the  statute,  if  plain  and  unambiguous,  must  control.  Sec- 
tion 1265,  Eev.  St.  1913,  provides:  **When  any  person 
shall  die,  leaving  a  husband  or  wife  surviving,  all  the 
real  estate  of  which  the  deceased  was  seised  of  an  estate 
of  inheritance  at  any  time  during  the  marriage,  or  in 
which  the  deceased  was  possessed  of  an  interest  either 
legal  or  equitable  at  the  time  of  his  or  her  deat^,,  which 
has  not  been  lawfully  conveyed  by  the  husband  and  wife 
while  residents  of  this  state,  *  •  •  which  has  not 
been  sold  under  execution  or  judicial  sale,  and  which  has 
not  been  lawfully  devised,  shall  descend  subject  to  his 
or  her  debts  and  the  rights  of  homestead  in  the  manner 
following:  First.  One-fourth  part  to  the  husband  or 
wife,  if  the  survivor  is  not  the  parent  of  all  the  children 
of  the  deceased  and  there  be  one  or  more  children,  or 
the  issue  of  one  or  more  deceased  children  surviving.'' 

It  will  be  observed  that,  during  the  lifetime  of  the 
holder  of  the  title,  the  real  estate  may  be  sold  under 
execution  or  judicial  sale,  and  this  idea  is  also  expressed 
in  section  1269,  which  expressly  provides:  '^Such  right 
to  inherit  may  also  be  barred  by  the  sale  of  such  real 
estate  under  execution  or  other  judicial  sale,  during  the 
lifetime  of  the  owner." 

The  statute  abolished  dower  and  curtesy.  It  seems 
evident  that  the  object  was  to  place  the  rights  of  the 
surviving  spouse  of  either  husband  or  wife  upon  the 
same  plane.  Before  this  enactment  a  sale  of  the  wife's 
real  estate  to  pay  her  debts  barred  the  curtesy  of  the 
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husband  {Miller  v.  Hannay  89  Neb.  224),  but  a  sale  of  the 
real  estate  of  the  husband  to  pay  his  debts  did  not  bar 
the  dower  right  of  the  wife.  Butler  v.  Fitzgerald,  43 
Neb.  192.  The  new  law  places  husband  and  wife  on  a 
parity  in  this  as  in  other  respects. 

If  the  meaning  of  the  statute  were  obscure  or  its  lan- 
guage ambiguous,  it  would  be  the  duty  of  the  court  to 
ascertain  and  declare  its  meaning  in  a  proper  case,  but 
where  there  is  no  obscurity  or  ambiguity,  and  the  legis; 
lature  has  spoken  in  plain  and  ordinary  language,  it  is 
not  for  the  court  to  interpret  language  that  needs  no 
interpretation,  but  it  is  its  duty  to  declare  what  has 
been  plainly  written  as  the  law. 

Appellant  has  cited  cases  from  Indiana  and  Iowa  in 
support  of  her  position.  The  Indiana  statute  provides 
the  widow  shall  take  **free  from  all  demands  of  credi- 
tors.'* The  Iowa  statute  omits  the  words  '*  subject  to 
his  or  her  debts.'*  Cases  construing  these  statutes  are 
not  in  point.  That  portion  of  the  opinion  and  syllabus  in 
the  McCormick  case  in  conflict  with  these  views  is  there- 
fore overruled. 

It  seems  that  the  deceased  and  onfe  Fred  Arent  owned 
some  real  estate  in  Phelps  county,  proceedings  to  par- 
tition which  had  been  instituted  during  the  lifetime  of 
Henry  Arent.  The  land  was  sold  in  these  proceedings 
after  his  death,  and  the  proceeds  distributed  among  the 
heirs,  the  widow  receiving  one-fourth  of  the  share  of 
her  deceased  husband,  and  the  children  their  propor- 
tionate share.  It  is  now  contended  that  this  money 
should  have  been  applied  upon  the  debts,  and  that  con- 
sequently the  proceedings  to  sell  the  land  are  unauthor- 
ized. The  widow,  we  think,  is  in  no  position  to  complain 
of  this,  having  in  common  with  the  other  heirs,  and  ap- 
parently by  agreement,  received  the  whole  of  her  share 
without  any  deduction  for  debts. 

The  proof  does  not  sustain  the  other  objection  as  to 
value. 

Affibmed. 

BosB,  J.|  not  sitting. 
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Omaha  Elevator  Company,  appellee,  v.  Chicago,  Bur- 
lington &  QuiNCY  Railroad  Company,  appellant  : 
Updike  Commission  Company  et  al.,  appellees. 

FnJED  Mat  15,  1920.    No.  20832. 

L  OarxlarB:  Bill  of  Lading.  A  bill  of  lading  is  a  carrier's  receipt 
for  property  and  a  contract  to  carry  and  deliver  It. 

2.  :  .    A  bill  of  lading  is  evidence  of  ownership  in  the 

hands  of  the  holder;  but  it  is  not  a  negotiable  instrument,  and 
does  not  preclude  inquiry  into  the  circumstances  under  which  it 
is  transferred  or  surrendered. 

3.  :  ,    Without  the  receipt  or  possession  of  property  to 

transport,  or  to  divert  beyond  the  original  destination,  there  can 
be  no  valid  bill  of  lading. 

4.  :  :  Diversion  of  Consignment.     After  a  carrier  has 

transported  property  and  permanently  lost  possession  and  control 
of  it  by  delivery  under  the  original  bill  of  lading,  a  subsequent  bill 
of  lading  issued  by  the  same  carrier  for  the  purpose  of  diverting 
the  original  consignment  to  a  difterent  destination  is  void. 

5.  :  :  :  Interstate  Business.    After  a  carrier  has 

received,  transported  and  delivered  an  intrastate  shipment  under 
the  original  bill  of  lading,  and  has  thus  permanently  lost  pos- 
session and  control  of  the  property,  the  same  carrier,  by  subsequent- 
ly issuing  a  void  bill  of  lading  for  the  purpose  of  diverting  the 
identical  shipment  to  a  station  outside  of  the  state,  cannot  make 
its  services  interstate  business. 

6.  Sales:  Conditional  Sales.  A  contract  of  conditional  sale  of  person- 
al  property  may  be  valid  between  the  parties,  though  unrecorded, 
where  rights  of  innocent  purchasers  or  creditors  have  not  inter- 
vened. 

7.  Estoppel:  Equity.  Where  one  of  two  parties  to  transactions  must 
sufter  a  loss  through  the  misconduct  or  the  wrongs  of  a  third 
person,  the  superior  equities  will  be  determined  from  all  of  the 
material  circumstances,  and  the  burden  will  be  allowed  to  fall 
where  equity  and  justice  place  it. 

8.   :    Disclaimer.     Plaintiffs  claim  to  specific  property   held 

not  defeated  by  a  disclaimer  or  by  a  Judgment  in  a  former  action. 

9.  Warehousemen:  Liabiliit.  A  promise  by  an  elevator  company  to 
protect  a  carrier  In  the  delivery  of  a  car  of  corn,  held  not  to  go 
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heyond  the  ohligatlon  to  retain  the  corn  for  the  benefit  of  the 
owner. 

10.  Principal  and  Surety:  Indemnity  Bond.  An  indemnity  bond  ex- 
ecuted by  an  elevator  company  to  protect  a  carrier  from  losses 
occasioned  by  the  delivery  of  grain  before  the  surrender  of  the 
bills  of  lading  is  not  breached  by  a  proper  delivery  of  a  consign- 
ment, nor  does  such  a  bond  protect  the  carrier  from  a  loss  result- 
ing from  its  own  negligence  or  from  its  own  mistake. 

Appeal  from  the  district  court  for  Douglas  county: 
Alexandeb    C.  Troup,   Judge.     Affirmed. 

Byron  Clark,  Jesse  L.  Root  and  J.  W.  Weingarien,  for 
appellant. 

Smith,  Schall  £  Howell,  Bro^a/n,  Ellick  <&  Raymond, 
W.  77.  Howard  and  J.  C.  Kinsler,  contra. 

KosB,  J. 

This  is  a  suit  in  the  nature  of  a  bill  of  interpleader. 
The  subject  of  litigation  is  a  fund  of  $2,582.95,  the  pro- 
ceeds of  a  car  of  corn  loaded  at  La  Platte,  Nebraska,  re- 
ceived there  by  the  Chicago,  Burlington  &  Quincy  Rail- 
road  Company,  carrier,  from  H.  Rohn,  consignor,  con- 
signed to  the  Dawson  Grain  Company,  Omaha,  Nebras- 
ka, transported  to  Omaha  by  the  carrier,  and  unloaded 
by  the  Omaha  Elevator  Company,  plaintiff,  at  its  eleva- 
tor in  Council  Bluffs.  Plaintiff  claims  no  interest  in  the 
consignment  beyond  the  right  to  retain  the  customary 
charges  for  elevator  services.  After  the  com  became  the 
subject  of  controversy,  plaintiff  brought  into  court  in  this 
action  as  defendants  the  rival  claimants  and  other  par- 
ties, pleading  a  willingness,  upon  an  adjudication  of 
their  rights,  to  turn  over  to  the  owner  the  fund  derived 
from  an  authorized  sale;  the  proceeds,  by  agreement  of 
all  concerned,  being  held  by  plaintiff  in  lieu  of  the  com. 
The  claimants  are  the  Dawson  Grain  Company,  con- 
signee, and  the  Chicago,  Burlington  &  Quincy  Railroad 
Company,  carrier.  The  controversy  between  them  grew 
out  of  conflicting  orders  relating  to  the  carrier 's  disposi. 
tion  or  delivery  of  the  car  at  Omaha. 
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The  transactions  through  which  the  consignee  traces 
the  title  to  the  corn  and  to  the  proceeds  in  the  hands  of 
plaintiff  may  be  summarized  as  follows:  Walter  F. 
Dawson,  a  dealer  in  grain  in  the  name  of  the  Dawson 
Grain  Company,  consignee,  was  a  jnember  of  the  Omaha 
Grain  Exchange.  On  the  trading  floor  thereof,  before 
procuring  the  bill  of  lading,  Dawson  conditionally  sold 
the  car  of  corn  to  William  R.  Eichter,  also  a  member 
of  the  Omaha  Grain  Exchange,  doing  business  as  the 
United  States  Commission  Company.  Under  the  rules 
of  the  Omaha  Grain  Exchange,  Richter  gave  Dawson  a 
receipt  containing  an  agreement  that  the  title  to  the 
bill  of  lading  and  to  the  contents  of  the  car  should  pass 
to  Richter  only  upon  a  surrender  of  the  receipt  and  full 
payment  of  the  purchase  price,  though  the  terms  of  the 
sale  were  not  publicly  recorded.  Following  the  sale  the 
carrier  was  directed  in  writing  by  Dawson  to  switch  the 
car  to  the  order  of  Richter,  **bill  of  lading  to  follow.'* 
Richter  authorized  the  Albers  Commission  Company  to 
resell  the  corn,  and  to  that  end,  under  authority  from  the 
latter,  the  carrier  was  directed  by  plaintiflf  to  deliver 
the  car  to  it.  In  compliance  with  this  direction,  the 
carrier,  without  the  surrender  of  the  bill  of  lading, 
^witched  the  car  to  a  transfer  track  in  Omaha,  whence 
it  was  taken  by  the  Union  Pacific  Railroad  Company  to 
plaintiff's  elevator  at  Council  Bluffs  and  there  unload- 
ed. Dawson  insists  that  he  procured  the  com  from  Rohn 
by  purchase,  did  not  receive  the  purchase  price  after 
he  sold  it  to  Richter  or  part  with  his  title,  never  lost  his 
right  to  assert  his  ownership,  and  is  entitled  to  the  pro- 
ceeds. 

The  other  claimant,  the  carrier,  contends  that  it  is 
not  bound  by  any  rule  of  the  Omaha  Grain  Exchange,  or 
by  any  undisclosed  condition  of  the  sale  by  Dawson  to 
Richter.  The  carrier  relies  in  part  on  orders,  trans- 
actions and  facts  which,  for  the  purposes  of  one  phase  of 
the  case,  may  be  summarized  as  follows:  Richter  pur- 
chased the  car  of  com  from  Dawson,  procured  the  bill 
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of  lading,  directed  the  carrier  in  writing  to  divert  the 
consignment  to  Chicago,  ''notify  the  Updike  Commission 
Company,'*  and  demanded  what  is  termed  an  ''order 
bill  of  lading,  *'  which  the  carrier  issued  in  exchange 
for  the  surrendered  original  bill  of  lading,  and  delivered 
the  order  bill  of  lading  to  Kichter,  who  indorsed  it,  at- 
tached it  to  a  draft  for  $2,800,  which  was  mailed  to  Chi- 
cago for  collection  and  there  paid  by  the  Updike  Com- 
mission Company.  The  car  of  corn  was  never  diverted 
or  shipped  to  Chicago.  The  Updike  Commission  Com- 
pany sued  the  carrier  for  the  loss,  and  recovered  a  judg- 
ment, which  the  carrier  paid  in  full.  The  carrier  con- 
tends that  the  title  to  the  com  passed  to  the  Updike 
Commission  Company  in  the  manner  described,  that  the 
latter  is  entitled  to  the  protection  of  a  bona  fide  pur- 
chaser, and  that  the  carrier  is  subrogated  to  the  rights 
of  the  Updike  Commission  Company. 

The  facts  on  which  the  rival  claimants  base  their 
claims  are  alleged  in  detail  and  traversed  by  formal 
pleas.  The  carrier  also  pleads  other  f  nets  to  show  that 
its  loss  is  recoverable  from  plaintiff,  if  it  is  not  pro- 
tected by  the  fund  in  controversy;  but  these  pleas  will 
be  omitted  here  and  considered  later  in  proper  order  to 
prevent  the  confusion  of  complicated  issues.  The  evi- 
dence in  material  respects  is  practically  without  con- 
flict. The  trial  court  found  all  of  the  issues  in  favor  of 
plaintiff  and  of  defendant  Dawson.  The  carrier  has 
appoalod. 

Who  has  the  better  claim!  Who  shall  suffer  the 
loss  occasioned  by  Richter's  double-dealing  which  result- 
ed in  the  unloading  of  the  car  at  plaintiff's  eleyator  and 
in  the  issuing  of  an  order  bill  of  lading  for  the  purpose 
of  diverting  the  original  consignment  from  Omaha  to 
Chicago!  Who  first  learned  of  the  dual  orders!  Who 
trusted  the  perpetrator  of  the  fraud!  Who  could  have 
prevented  the  loss! 

By  means  of  the  receipt,  Dawson  retained  in  himself 
the  title  to  the  original  bill  of  lading  and  to  the  contents 
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of  the  car,  when  he  sold  his  com  to  Richter.  Under  the 
terms  of  the  sale,  title  could  pass  only  upon  payment  of 
the  purchase  price  in  full.  These  terms  of  the  sale  com- 
plied with  the  rules  of  the  Omaha  Grain  Exchange  and 
bound  both  parties,  who  were  members  thereof.  The 
purchase  price  was  never  paid  to  Dawson,  nor  to  any 
one  for  him.  As  between  him  and  Richter  the  title  re- 
mained in  the  former.  Is  either  the  Updike  Commission 
Company  or  the  carrier  entitled  to  the  protection  of  an 
innocent  purchaser!  The  original  bill  of  lading,  when 
surrendered  bv  Richter  to  the  carrier  under  the  circum- 
stances,  the  order  by  him  to  divert  the  original  consign- 
ment to  Chicago,  the  issuance  of  the  order  bill  of  lading, 
and  the  making  and  the  paying  of  the  draft,  did  not 
necessarily  destroy  Dawson's  title  to  the  corn,  nor  make 
the  Updike  Commission  Company  or  the  carrier  an  in- 
nocent purchaser.  A  bill  of  lading  is  a  carrier's  receipt 
for  property  and  a  contract  to  carry  and  deliver  it.  It 
is  not  the  consigned  property,  nor  the  title  thereto,  nor 
a  negotiable  instrument.  It  is  evidence  of  ownership- in 
the  hands  of  the  holder,  but  does  not  preclude  inquiry 
into  the  circumstances  under  which  it  is  transferred  or 
surrendered.  Without  the  receipt  or  possession  of  prop- 
erty to  transport,  or  to  divert  beyond  the  original  des- 
tination, there  can  be  no  valid  bill  of  lading.  The  liabili. 
ty  of  a  carrier  for  the  transportation  and  delivery  of 
property  does  not  attach  until  it  receives  the  property. 
Chicago,  B.  S  Q.  R.  Co.  v.  Powers,  73  Neb.  816;  Bur- 
r Gives  V.  Chicago,  B.  d  Q.  R.  Co.,  85  Neb.  497.  It  follows 
that,  after  a  carrier  has  transported  property  and  per- 
manently lost  possession  and  control  of  it  by  deliveiy 
under  the  original  bill  of  lading,  a  subsequent  bill  of 
lading  issued  by  the  same  carrier  for  the  purpose  of 
diverting  the  original  consignment  to  a  different  destina- 
tion is  void.  '*The  receipt  of  the  goods,"  said  the  su- 
preme court  of  the  United  States,  *4ies  at  the  foundation 
of  the  contract  to  carry  and  deliver.  If  no  goods  are 
actually  received,  there  can  be  no  valid  contract  to  carry 
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or  to  deliver/'  Pollard  v.  Vinton,  105  U.  S.  7;  St.  Louis 
I.  M.  d  8.  R.  Co.  V.  Knight,  122  U.  S.  79 ;  Crenshawe  v. 
Pearce,  37  Fed.  432 ;  Missoun  P.  R.  Go.  v.  McFadden, 
154  U.  S.  155;  Friedlander  v.  Texas  <&  P.  R.  Co.,  130  U. 
S.  416.  As  required  by  the  original  bill  of  lading,  the 
carrier  transported  the  consignment  from  La  Platte  to 
Omaha.  Pursuant  to  the  first  order  of  Eichter,  the  car 
was  switched  by  the  carrier  to  a  transfer  track  in  Omaha 
for  plaintiff's  elevator.  There  the  carrier  thus  perma- 
nently lost  possession  and  control  of  the  shipment.  On 
these  facts  the  carrier  never  had  the  car  of  com  as  an 
interstate  shipment,  or  authority  to  divert  it  into  one. 
In  this  case,  therefore,  federal  law  is  not  involved. 
When  Eichter  sun*endered  the  original  bill  of  lading  to 
the  carrier  and  directed  the  diversion  of  the  consign- 
ment to  Chicago,  he  did  not  own  the  car  of  corn,  or  have 
it  to  sell,  or  to  divert,  or  to  ship,  and  the  carrier  did  not 
then  or  thereafter  have  it  for  transportation.  The  order 
bill  of  lading,  therefore,  did  not  represent  anything. '  It 
was  void,  and  did  not  protect  the  Updike  Commission 
Company  or  the  carrier.  The  Updike  Commission  Com- 
pany had  no  interest  in  the  com  to  which  the  carrier 
could  be  subrogated.  The  carrier,  without  authority,  is- 
sued and  gave  currency  to  the  void  order  bill  of  lading, 
resulting  in  the  loss  to  the  Updike  Commission  Company. 
Furthermore,  a  few  minutes  after  Eichter  procured  the 
order  bill  of  lading  for  the  purpose  of  diverting  the 
original  consignment  to  Chicago,  the  carrier  learned 
that  the  car  had  already  been  switched  by  his  previous 
order  to  the  transfer  track  for  plaintiff's  elevator.  The 
carrier  also  knew  that  Eichter  was  not  the  only  claimant. 
With  knowledge  of  these  facts,  the  carrier  requested 
Eichter  to  return  the  order  bill  of  lading  before  it  had 
passed  beyond  his  control,  and  trusted  him  to  do  so.  Af- 
ter he  failed  to  comply  with  the  request,  there  was  ample 
time'  for  the  carrier  to  notify  tie  Updike  Commission 
Company  at  Chicago  that  the  outstanding  order  bill  of 
Jading  issued  to  Eichter  did  not  represent  any  shipment. 
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This  warning  was  demanded  by  ordinary  business  judg- 
ment and  would  have  prevent^  the  loss  resulting  from 
the  payment  of  the  draft,  but  was  not  given.  In  addi- 
tion, the  carrier  was  the  first  to  discover  the  dual  orders 
of  Richter,  and  thereafter  trusted  him  to  return  the  void 
order  bill  of  lading.  With  knowledge  of  the  facts,  the 
carrier  did  not  avail  itself  of  the  means  at  hand  to  pre- 
vent the  loss  resulting  in  this  controversy. 

It  is  nevertheless  argued  by  the  carrier  that  Dawson 
should  bear  the  burden,  since  he  sold  the  com  to  Richter, 
failed  to  publicly  record  the  terms  of  his  sale,  put  in  the 
hands  of  his  purchaser  the  evidence  of  ownership,  and 
neglected  to  comply  with  a  rule  of  the  Omaha  Grain 
Exchange,  by  omitting  to  stamp  on  the  face  of  the  origi- 
nal bill  of  lading  before  parting  with  it  the  following 
notice :  * '  Receipt  issued  for  this  bill  of  lading  under  the 
rules  of  the  Omaha  Grain  Exchange.'^  It  is  insisted 
that  Dawson,  by  his  course  of  dealings,  not  only  parted 
with  his  title,  but  thus  lost  his  right  to  claim  ownership, 
and  that  the  carrier,  in  issuing  the  order  bill  of  lading 
for  the  purpose  of  diverting  the  original  consignment 
to  Chicago,  acted  on  proper  evidence  of  Richter 's  pur- 
chase and  of  the  subsequent  sale  to  the  Updike  Com- 
mission Company.  For  reasons  already  stated,  these 
considerations,  on  the  undisputed  facts,  do  not  control 
the  issue.  Before  the  dealings  or  conduct  of  any  party 
to  the  controversy  had  culminated  in  damages  or  had 
made  a  loss  unavoidable,  the  carrier  delivered  the  car  of 
corn,  under  directions  traceable  to  Richter,  on  a  switch- 
track,  where  Dawson's  ownership  could  be  asserted  and 
protected.  This  delivery  would  have  also  protected  the 
carrier,  notwithstanding  Richter 's  subsequent  misuse  of 
the  original  bill  of  lading.  At  a  time  when  the  carrier 
had  both  knowledge  and  means  sufficient  for  the  protec- 
tion of  itself,  Dawson,  and  the  Updike  Conamission  Com- 
pany, it  issued  and  delivered  the  void  order  bill  of-  lad- 
ing and  permitted  it  to  be  used  to  the  injury  of  the  Up- 
dike Commission  Company.    On  the  facts  outlined,  the 
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superior  equities  are  on  the  side  of  Dawson.  Of  the 
rival  claimants  to  the  pi^ceeds  of  the  corn,  he  was  less 
at  fault  than  the  carrier.  Under  familiar  rules  of  equity, 
Dawson  has  the  better  claim,  and  the  loss  must  be  borno 
by  his  rival. 

The  pleadings  raise  also  the  issue  that  in  the  former 
suit,  brought  by  the  Updike  Commission  Company  a- 
gainst  the  carrier,  the  claim  of  Dawson  is  defeated  by 
a  disclaimer  on  his  part  and  by  a  judgment  in  favor  of 
the  carrier.  This  point  is  ably  and  confidently  argued, 
but  a  different  view  of  the  pleadings  and  judgment 
seems  to  be  more  logical  and  just.  While  Dawson  dis- 
claimed any  interest  in  the  controversy  between  the  Up- 
dike Commission  Company  and  the  carrier,  his  dis- 
claimer should  not  be  construed  as  a  renouncement  of 
his  title  to  the  identical  com  in  the  hands  of  plaintiff; 
nor  should  the  judgment  pleaded  as  a  bar  be'  regarded 
as  an  adjudication  that  he  did  not  own  such  corn,  or  as 
an  estoppel  preventing  him  from  claiming  it. 

There  is  another  aspect  of  the  case  in  which  there  is 
an  issiie  of  plaintiff's  liability  to  the  carrier  for  the 
value  of  the  corn,  if  the  latter 's  claim  to  the  proceeds  is 
disallowed.  One  ground  on  which  this  alleged  liability 
is  based  is  the  promise  of  plaintiff  to  protect  the  carrier. 
The  promise  was  made  by  telephone.  The  conversation 
does  not  disclose  the  nature  of  the  protection  promised, 
nor  the  manner  of  performing  the  obligation.  The  effect 
of  the  promise,  therefore,  must  be  determined  by  the 
circumstances.  Plaintiff  handled  the  corn  for  the  ele- 
vator charges,  and  had  no  other  interest  in  it  except  to 
deliver  it  to  the  owner.  F6r  that  purpose  the  com  or 
the  proceeds  have  been  at  all  times  available.  Had  the 
carrier  relied  on  its  delivery  of  the  car  to  plaintiff,  in- 
stead of  issuing  an  order  bill  of  lading  after  delivery  of 
the  original  consignment,  there  would  have  been  no  loss 
to  any  one.  Under  the  circumstances,  therefore,  the 
promise  of  protection  does  not  go  beyond  plaintiff's  ob- 
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ligation  to  retain  the  com  or  the  proceeds  for  the  benefit 
of  the  owner — a  promise  which  has  been  kept. 

The  pleadings  raise  the  additional  issue  that  plaintiff, 
if  the  carrier  is  defeated  on  other  grounds,  is  liable  on 
a  bond  to  indemnify  it  against  losses  resulting  from  the 
delivery  of  consignments  of  freight  before  the  bills  of 
lading  have  been  surrendered.  A  breach  of  the  bond  has 
not  been  established.  The  carrier,  in  delivering  the  com 
to  plaintiff,  did  not  incur  any  loss.  The  damages  suf- 
fered by  the  Updike  Commission  Company  and  the  car- 
rier were  caused  by  the  issuance  of  the  void  order  bill 
of  lading.  The  bond  does  not  protect  the  carrier  against 
loss  resulting  from  its  own  negligence  or  its  own  mis- 
take. 

No  error  has  been  found  in  the  record,  and  the  judg- 
ment is 

Affiumed. 
Letton,  Day  and  Flansburg,  JJ.,  not  sitting. 


In  re  Estate  of  John  B.  Peterson.     - 
Mary  Olson,  appelt^e,  v.  Bernard  A.  Peterson,  Admin- 
istrator, APPELLANT. 

Filed  Mat  15,  1920.    No.  20944. 

1.  Executors  and  A^balnistrators:  Claims:  Plea  of  Payment:  Borden 
OF  Pboof.  Where  an  administrator  pleads  that  a  claim  against  the 
estate  was  paid  in  fuH  during  the  life  of  decedent,  the  burden  is 
on  him  to  prove  that  defense. 

2.  Witnesses:  Privileged  Communications.  Where  an  administrator, 
in  making  the  defense  that  decedent  had  paid  a  claim,  introducen 
in  evidence  a  receipt,  and  adduces  proof  of  the  circumstances  undel 
which  the  receipt  was  given,  and  of  the  decedent's  oral  statement 
that  the  claim  had  been  paid  in  full,  testimony  by  claimant  on  the 
same  subjects  does  not  violate  the  statutory  rule  that  no  person 
having  a  direct  legal  interest  in  the  result  of  any  civil  action, 
when  the  adverse  party  is  the  representative  of  a  deceased  person, 
shall  be  permitted  to  testify  to  any  transaction  between  the  de- 
ceased person  and  the  witness.    Rev.  St.  1913.  sec.  7894. 
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Appeal  from  the  district  court  for  Kearney  county: 
William  C.  Dorset,  Judge.    Affirmed. 

Lewis  C.  Paulson,  Tor  ?ippellant. 

M.  D.  King  and  F.  L.  Carrico,  contra. 

Rose,  J. 

This  controversy  grew  out  of  a  claim  filed  in  the  county 
court  of  Kearney  county  by  Mary  Olson  against  the  es- 
tate of  her  deceased  brother,  John  B.  Peterson,  for  her 
services  as  his  housekeeper  at  $30  a  month  from  June, 
1906,  until  January,  1909,  and  from  August,  1911,  until 
August,  1914.  Her  claim  includes  an  item  of  $60  for 
traveling  expenses  between  her  home  in  Worthington, 
Minnesota,  and  her  brother's  home  on  his  farm  near 
.  Hildreth,  Nebraska,  where  her  services  were  performed. 
Her  entire  claim  amounts  to  $1,950,  and  there  is  a  credit 
of  $485,  leaving  a  balance  of  $1,465,  with  interest.  She 
was  allowed  $570  by  the  county  court,  but  there  was  a 
verdict  in  her  favor  for  $1,775  upon  an  appeal  to  the 
district  court.  From  a  judgment  for  that  sum,  Bernard 
A.  Peterson,  administrator  of  the  estate  of  John  B. 
Peterson,  deceased,  has  appealed  to  this  court. 

It  is  argued  that  the  court  erred  in  admitting  evidence 
in  violation  of  the  statutory  rule  that  no  person  having 
a  direct  legal  interest  in  the  result  of  any  civil  action, 
when  the  adverse  party  is  the  representative  of  a  de- 
ceased person,  shall  be  permitted  to  testify  to  any  trans- 
action between  the  deceased  person  and  the  witness.  Rev. 
St.  1913,  sec.  7894. 

The  administrator  admitted  the  employment  and  the 
performance  of  the  services,  but  pleaded  payment  in 
,  full  during  the  life  of  decedent.  Under  the  plea  of  pay- 
ment the  administrator  properly  assumed  the  burden  of 
proof  on  that  issue.  Tootle  v.  Maben,  21  Neb.  617.  To 
prove  payment  as  pleaded,  the  administrator,  in  making 
his  defense  in  chief,  introduced  a  receipt  for  $100  paid 
by  John  B.  Peterson  to  claimant  August  17,  1914.    The 


576  NEBRASKA  REPORTS.  [Vol.  104 

In  re  Estate  of  Peterson. 

receipt  contained  the  statement  that  this  was  the  last  of 
the  payments  to  claimant  in  full  for  all  her  work  done 
for  her  brother  on  his  farm  in  Kearney  county.  The 
proofs  on  the  affirmative  of  this  issue,  however,  were  not 
confined  to  the  e!jcecution  and  the  delivery  of  the  receipt 
and  to  the  writing  itself,  but  included  oral  testimony  re- 
lating to  the  circumstances  under  which  the  receipt  was 
given  and  to  its  importing  payment  in  full  as  under- 
stood by  the  brother  of  claimant.  One  witness  called  by 
the  administrator  testified  that  John  B.  Peterson 
brought  the  receipt  home  and  put  it  in  his  trunk,  saying 
he  had  paid  claimant  in  full.  This  gave  claimant  the 
opportunity  to  testify  to  the  real  nature  of  the  receipt 
and  to  the  circumstances  under  which  it  was  given,  with- 
out violating  the  statute.  Cline  v.  Dexter,  72  Neb.  619 ; 
Russell  V.  Estate  of  Close,  83  Neb.  232 ;  In  re  Estate  of 
Enyart,  100  Neb.  337.  Claimant  could  neither  read  nor 
write  the  English  language.  She  had  signed  the  receipt 
by  n\ark.  She  was  properly  permitted  to  testify  that  the 
receipt  was  not  drawn  in  her  presence,  that  it  was  not 
drawn  by  her  brother,  that  it  was  not  read  to  her,  that 
she  did  not  know  its  contents,  that  the  money  received 
was  not  payment  in  full  but  only  a  partial  payment,  that 
her  brother  had  made  the  payment  with  the  understand- 
ing that  the  balance  due  her  was  to  be  paid  later.  The 
verdict  of  the  jury  is  supported  by  the  testimony  ad- 
duced in  claimant's  behalf.  On  the  record  presented,  no 
part  of  her  claim  is  barred  by  the  statute  of  limitation. 
With  the  law  and  the  facts  thus  determined,  there  is  no 
error  in  the  record. 

Flansburg,  J.,  not  sitting. 
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In  rb  Estate  of  Freda  S.  Costello. 
Roy  J.  CusAOK,  appellant,  v.  Estate  op  Fbeda  S.  Cos- 
tello, APPELLEE. 

*  Filed  Mat  15,  1920^    No.  20964. 

Homefltead.  Homestead  interests  of  the  husband  become  vested  in  him 
upon  the  death  of  the  wife,  and  are  not  changed  by  subsequent 
legislation. 

Appeal  from  the  district  court  for  Dodge  county: 
Fbedebick  W.  Button,  Judge.  Reversed,  with  directions. 

R.  E.  Weaverling  and  N.  H.  Mapes,  for  appellant. 

Henry-  M.  Kidder,  contra. 

Rose,  J. 

This  is  a  controversy  over  the  distribution  of  a  fund 
in  the  hands  of  the  administrator  of  the  estate  of  Freda 
S.  Costello,  who  died  November  24,  1915,  while  occupy- 
ing her  homestead  in  Fremont  with  her  six  minor  chil- 
dren and  her  husband.  At  the  time  of  the  wife's  death 
the  homestead  was  incumbered  by  a  mortgage  for  $1,800. 
By  quitclaim  deed  executed  May  9,  1917,  the  husband 
conveyed  his  homestead  interests  to  Roy  J.  Cusack.  The 
mortgage  was  foreclosed  and  the  homestead  sold.  The 
fund  for  distribution  in  the  hands  of  the  administrator, 
after  the  payment  of  the  mortgage  debt  and  of  the  claims 
against  the  wife's  estate,  is  $662.77.  The  minor  heirs 
and  Cusack  are  the  claimants.  By  order  of  the  county 
court  the  administrator  was  directed  to  distribute  to 
Cusack  one-third  of  the  fund  and  to  each  of  the  six  heirs 
one-ninth  of  it.  From  this  distribution  Cusack  appealed 
to  the  district  court,  where  the  order  of  the  county  court 
was  affirmed.  This  is  an  appeal  from  the  judgment  of 
the  district  court. 

There  is  an  obvious  error  on  the  face  of  the  proceed- 
ings.   The  order  of  distribution  was  made  under  a  stat- 
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ute  providing  that,  where  the  surviving  spouse  ''elects 
to  partition  the  homestead  premises,  the  homestead  right 
of  the  survivor  shall  then  terminate  and  the  homestead 
premises  shall  then  descend  as  other  real  property  of 
which  the  deceased  died  seised. '*  This  act  was  passed 
in  1917.  Laws  1917,  ch.  68.  The  homestead  interests 
acquired  by  the  husband  and  transferred  to  Cusack  had 
become  vested  under  the  statutes  in  force  when  the  wife 
died  November  24,  1915.  The  act  of  1917  did  not  affect 
these  interests.  The  judgment  of  the  district  court  is 
therefore  reversed,  with  directions  to  order  a  distribu- 
tion under  the  statutes  in  force  November  24,  1915. 

Reversed. 
Flansburg,  J.,  not  sitting. 


Ernest  C.  Bbagonier  et  al.,  appellees,  v.  Broughman 

Stevenson,  appellant. 

Piled  Mat  15.  1920.    No.  20961. 

1.  Appeal.  Ordinarily  a  party  cannot  appeal  from  a  judgment  grant- 
ing him  the  relief  demanded  by  his  pleadings. 

2.  .    A  wrong  reason  for  a  correct  conclusion  of  the  trial  court 

is  generally  immaterial  on  appeal. 

8.  Judgment.  It  is  the  duty  of  the  prevailing  party  to  submit  a 
proper  decree  or  to  assist  in  preparing  one. 

4.  Appeal:  Objection  to  Findings.  Where  a  defendant  in  whose 
favor  a  Judgment  dismissing  the  action  is  rendered  objects  to 
any  of  the  findings,  he  should  request  the  trial  court  to  reform 
or  correct  them  before  seeking  relief  by  appeal. 

Appeal  from  the  district  court  for  Wayne  county: 
Anson  A.  Welch,  Judge.    Appeal  dismissed. 

Weaver  <&  Giller,  for  appellant. 

A.  R.  Davis  and  Fred  S.  Berry,  contra. 

Rose,  J. 

This  id  a  suit  in  equity  to  cancel  two  notes  aggregating 
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$1,100  and  a  mortgage  securing  them.  Defendant  sold 
to  plaintiffs  a  one -fourth  interest  in  a  store  at  Sholes, 
and  the  notes  and  the  mortgage  were  given  for  the  pur- 
cLase  price.  The  action  is  based  on  the  fraud  of  de- 
fendant in  misrepresenting  the  value  of  the  property 
and  the  amount  of  the  store's  indebtedness.  Defendant 
denied  the  fraud  imputed  to  him  and  prayed  for  a  dis- 
missal. Upon  a  trial  of  the  issues  the  district  court  dis- 
missed the  action  on  the  ground  that  plaintiffs  had  fail- 
ed to  rescind  the  contract  of  sale  promptly  upon  dis- 
covering the  fraud.  Defendant  has  appealed  from  the 
judgment  in  his  favor. 

No  complaint  is  made  of  the  judgment  itself,  but  find- 
ings that  plaintiffs  were  induced  by  fraudulent  misrepre- 
sentations of  defendant  to  purchase  his  interest  in  the 
store  and  to  execute  and  deliver  the  notes  and  the  mort- 
gage for  the  purchase  price  are  assailed  as  unnecessary, 
improper,  and  prejudicial.  The  relief  sought  on  ap- 
peal is  the  elimination  of  these  findings.  Ordinarily  a 
party  cannot  appeal  from  a  judgment  granting  him 
the  relief  demanded  by  his  pleadings.  A  wrong  reason 
for  a  correct  conclusion  of  the  trial  court  is  generally 
immaterial  on  review.  The  record  does  not  show  that 
the  trial  judge  was  asked  to  correct  or  reform  his  find- 
ings, or  that  defendant  tendered  a  proper  journal  entry. 
It  is  the  duty  of  the  prevailing  party  to  draw  the  decree 
or  to  assist  in  preparing  it.  The  judgment  being  in 
favor  of  defendant,  he  should  have  given  the  trial  judge 
an  opportunity  to  correct  or  reform  the  findings.  At- 
tention to  this  matter  in  the  court  below  was  required  by 
proper  practice  and  fairness  to  the  presiding  judge. 
Such  a  course  might  have  prevented  the  expense  and  de- 
lay of  an.  appeal.  It  follows  that  the  findings  assailed 
are  not  reviewable  on  the  recjord  presented. 

Appeal,  dismissed. 

_  t 

MoBBissEY,  C.  J.J  Letton  and  Fiansbukg,  JJ.,  not  sit- 
ting. 
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Adolph  Kotouc  v.  State  of  Nebbaska* 

FiLOD  Mat  15,  1920.    No.  21069. 

1.  Rape:  Corbobobativb  Bvidbnob.  In  a  prosecution  for  rape,  the 
corroboration  of  prosecutrix  may  consist  of  circumstantial  eri- 
dence. 

2.  : :  Subsequent  Acts.    "In  the  prosecution  of  a  charge 

for  rape  upon  a  female  child  under  the  age  of  consent,  testimony 
of  subsequent  acts  of  illicit  Intercourse,  related  In  time  to  the 
offense  charged,  is  admissible  as  corroborative  evidence  of  the 
principal  fact  sought  to  be  established."  Woodruff  v.  State,  72  Neb. 
816. 

8.  :  .    In  the  prosecution  for  the  rape  of  an  orphan  14 

years  of  age,  testimony  of  a  search  which  her  brothers  made  for 
her,  while  she  was  absent  from  her  former  home  awaiting  accouche- 
ment, held  admissible  to  corroborate  her  story  of  the  felony. 

Ebrob  to  the  district  court  for  Saline  county:  Ralph 
D.  Brown,  Judge.    A^rmed:  Sentence  reduced. 

Bartos  d  Bartos,  for  plaintiff  in  error. 

Clarence  A.  Davis,  Attorney  General,  and  C  L.  Dort, 
contra. 

Rose,  J. 

In  a  prosecution  by  the  state  in  the  district  court  for 
Saline  county,  Adolph  Kotouc,  defendant,  age  23,  was 
convicted  of  rape  upon  a  child  14  years  old,  and  for  that 
felony  was  sentenced  to  serve  a  term  of  7  years  in  the 
penitentiary.  As  plaintiflf  in  error  here,  defendant  be- 
low presents  for  review  the  record  of  his  conviction. 

The  principal  assignment  of  error  is  the  insuffi- 
ciency of  the  evidence  to  sustain  the  verdict.  The  argu- 
ment under  this  head  is  based  on  the  proposition  that 
the  proof  of  defendant's  guilt  as  disclosed  by  the  testi- 
mony of  prosecutrix  is  without  corroboration.  The 
scene  of  the  felony  charged  was  a  farmhouse  in  Saline 
county  where  John  Kotouc,  a  widower  about  80  years 
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of  age,  and  his  unmarried  daughter,  about  50  years  of 
age,  made  their  home.  This  was  also  the  home  of  prose- 
cutrix from  the  time  she  became  an  orphan  at  the  age 
of  6  until  she  disappeared  when  pregnant  at  the  age  of 
14.  Continuously  for  3  years  before  her  departure,  de- 
fendant shared  with  her  the  same  home,  eating  at  the 
same  table,  sleeping  in  an  adjoining  room  on  the  second 
floor  of  the  farmhouse,  and  working  the  farm  for  John 
Kotouc,  who  was  defendant's  grandfathef".  Prosecutrix 
testified  directly,  in  substance,  that  defendant,  as  charg- 
ed in  the  information,  assaulted  her  in  her  room  August 
21,  1917;  that  she  became  pregnant;  that,  by  pre- 
arrangement  between  defendant  and  his  attorney,  de- 
fendant took  her  to  Wilber  February  12.  1918,  from 
whence  she  was  to  go  to  Lincoln  and  to  return  after  her 
trouble  was  over;  that  defendant's  attorney  took  her 
by  train  from  Wilber  to  Lincoln;  that  there  they  went 
to  the  home  of  Edith  Wixson,  where  prosecutrix  remain- 
ed about  two  months;  that  from  Wixson 's  prosecutrix 
went  to  the  Lincoln  Sanitarium,  where  her  child  was 
born  May  21, 1918 ;  that  she  afterward  returned  to  Wix- 
son's;  that  defendant's  attorney  left  Edith  Wixson  a 
check  for  $25;  that  prosecutrix  never  paid  Edith  Wix- 
son anything  and  never  paid  any  railroad  or  bus  fare  or 
hospital  bill  or  any  other  expejise  connected  with  her 
accouchement. 

If  prosecutrix  told  the  truth,  defendant  committed  the 
felony  charged  in  the  information.  Is  there  any  cor- 
roboration? Her  age  and  the  birtji  of  her  child  three 
years  before  she  could  consent  to  sexual  intercourse  are 
shown  beyond  question  without  considering  a  word  of 
her  testimony.  That  she  was  the  victim  of  a  rape  is 
therefore  thus  conclusively  established.  By  evidence 
other  than  her  own  it  is  also  shown :  Prosecutrix  and  de- 
fendant lived  under  the  same  roof  for  nearly  three  years 
before  she  became  pregnant.  They  saw  each  other  on  the 
second  floor  of  the  house,  where  their  bedrooms  adjoin- 
ed;   in  the  dining  room,  where  they  ate  at  the  same 
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table;  at  the  barn,  where  their  duties  took  them.  In 
conversation  they  indulged  in  ordinary  pleasantries. 
The  only  other  members  of  the  household  were  defend- 
ant's  grandfather  and  his  aunt,  whose  domestic  afifairs 
frequently  called  them  out  of  the  farmhouse.  The  com- 
mission of  a  rape  and  the  opportunity  of  defendant  to 
commit  it  are  therefore  proved  without  the  testimony  of 
prosecutrix.  Independently  of  her  testimony,  it  is  furth- 
er shown  that  she  was  far  advanced  in  pregnancy  when 
defendant  took  her  to  Wilber  and  left  her  there.  In  liko 
manner  it  is  further  shown  that  she  did.not  return  to  her 
former  home,  but  without  delay  appeared  at  Wixson's 
in  company  with  an  attorney  who  undertook  the  defense 
of  defendant  upon  his  arrest  on  the  charge  of  rape.  De- 
fendant himself  testified  that  the  only  trip  he  ever  took 
with  prosecutrix  was  the  one  resulting  in  his  leaving  her 
at  Wilber,  and  that  two  weeks  later  he  moved  from  his 
grandfather 's  to  another  farm.  Outside  of  complainant 's 
story  there  is  proof  of  these  facts:  Prosecutrix  had  a 
number  of  brothers  who  missed  her.  After  she  had  been 
gone  for  some  time  two  of  them  began  a  search  for  her. 
They  went  to  the  home  she  had  left  and  asked  John  Ko- 
touc  what  had  become  of  her.  He  gave  them  no  informa- 
tion, but  referred  them  to  defendant.  They  went  to  the 
latter  and  made  similar  inquiry  for  information,  which 
he  refused  to  give,  saying,  among  other  things,  that  he 
had  no  knowledge  of  her  whereabouts,  and  that  her  fail- 
ure to  return  after  he  had  left  her  at  Wilber  was  the 
responsibility  of  his  grandfather.  The  inference  that 
this  indifference  to  her  fate,  under  all  the  circumstances 
in  evidence,  in  view  of  former  associations  and  of  her 
disappearance  upon  leaving  defendant  at  Wilber,  is  in- 
consistent with  ignorant  innocence  of  her  pregnancy  and 
whereabouts  would  naturally  and  properly  arise  in  the 
minds  of  the  jurors.  Such  a  deduction  may  reasonably 
be  drawn  notwithstanding  an  explanation  by  defendant, 
while  on  the  witness-stand,  that  he  took  prosecutrix  to 
a  dentist  at  Wilber  and  left  her  with  the  understanding 
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that  she  would  visit  with  friends  in  town  for  a  few  days 
and  return  to  her  home. 

The  brothers  finally  appealed  to  the  sheriff  for  assis^^ 
tance  in  their  search,  and  he  went  with  them  to  the  at- 
torney who  had  taken  their  sister  to  Lincoln.  It  was 
from  this  attorney,  who  subsequently  appeared  for  de- 
fendant upon  his  arrest,  that  her  address  was  procured. 
Since  prosecutrix  was  a  child  under  15  years  of  age 
when  defendant  took  her  to  Wilber  and  left  her  there 
in  the  family  way,  the  trip,  in  connection  with  other 
circumstances  disclosed  independently  of  her  testimony, 
gives  rise  to  a  reasonable  inference  that  it  had  some  con- 
nection with  a  prearranged  plan  to  extend  her  journey 
to  Lincoln,  taking  into  consideration  the  promptness 
with  which  she  arrived  there  and  the  facility  with  which 
she  was  concealed  and  protected.  Corroborating  evi- 
dence of  the  principal  fact  may  be  unnecessary.  Ham- 
mond V.  State-j  39  Neb.  252.  Corroboration  may  consist 
of  circumstantial  evidence,  and  in  the  present  case  is 
sufficient. 

The  next  assignment  of  error  iis  directed  to  the  ad- 
mission of  testimony  that  defendant  on  later  dates  re- 
peated the  offense,  This  proof  was  admissible  under 
the  following  rule : 

'*In  the  prosecution  of  a  charge  for  rape  upon  a  fe- 
male child  under  the  age  of  consent,  testimony  of  sub- 
sequent acts  of  illicit  intercourse,  related  in  time  to  the 
offense  charged,  is  admissible  as  corroborative  evidence 
of  the  principal  fact  sought  to  be  established.''  Wood- 
ruff V.  State,  72  Neb.  815. 

On  motion  of  defendant,  however,  the  testimony  re- 
lating to  subsequent  acts  was  stricken  out,  and  the  jury 
were  directed  to  disregard  it  under  circumstances  clear- 
ly showing  that  defendant  was  not  prejudiced  by  its  ad- 
mission, without  regard  to  the  question  of  error  in  the 
first  instance. 

An  additional  assignment  of  error  challenges  testi- 
mony relating  to  the  search,  that  the  two.  brothers  of 
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prosecutrix  made  to  find  her.  Testimony  of  this  nature 
was  properly  admitted.  Prosecutrix  had  testified  that 
by  prearrangement  of  defendant  and  his  attorney  de- 
fendant took  her  to  Wilber  and  left  her  there  as  part  of 
a  secret  plan  to  send  her  to  Lincoln,  to  have  her  remain 
there  during  her  accouchement  and  to  have  her  return 
after  her  trouble  was  over.  The  testimony  assailed  tend- 
ed to  corroborate  her  story  of  this  secret  arrangement 
and  to  throw  some  light  on  defendant's  connection  there- 
with and  participation  therein. 

The  final  assignment  of  error  is  directed  to  a  ruling 
excluding  from  the  evidence  the  complaint  resulting  in 
the  preliminary  hearing.  Prosecutrix  did  not  sign  or 
verify  this  complaint,  and  there  was  clearly  no  error  in 
excluding  it. 

No  error  has  been  found  in  the  proceedings. 

Pbb  Curiam.  Defendant  is  young  and  appears  to  be 
industrious.  Under  all  the  circumstances,  the  court  is 
convinced  that  a  shorter  sentence  than  that  imposed  will 
subserve  the  ends  of  justice.  The  term  of  penal  servi- 
tude is  reduced  to  three  years,  and  as  thus  modified  the 
judgment  of  the  district  court  is  affirmed. 

Affirmed:  sentence  reduced. 
Flansburg,  J.,  not  sitting. 


In  re  Estate  of  Charles  Qenuchi. 

Arthur  Mullen  et  al.,  appellants,  v.  Estate  of 

Charles  Genuchi,  appellee. 

Filed  Mat  15,  1920.    No.  21308. 

Wills:  Probate:  Attorney's  Fees.  In  an  unsuccessful  litigation  to  pro- 
bate a  purported  will,  the  Intestate  estate  of  the  decedent  is  not 
ordinarily  chargeable  with  compensation  for  the  services  of  at- 
torneys for  the  defeated  devisees,  and  this  rule  may  apply  to  dev- 
isees who  offered  the  contested  instrument  for  probate  after  tho 
person  named  by  the  decedent  as  executor  declined  to  do  so. 


Vol,  104]  JANUARY  TERM,  1920.  585 


In  re  Estate  of  Genuchi. 


Appeal  from  the  district  court  for  Lancaster  county: 
Fredehick  E.  Shepherd,  Judge.    Afflrmed. 

John  J.  Sullivan,  E.  C.  Strode,  Max  F.  Beghtol  and 
Arthur  F.  Mullen,  for  appellants. 

Berge  <&  McCarty,  contra. 

Rose,  J. 

In  the  county  court  for  Lancaster  county  two  attor- 
neys filed  against  the  estate  of  Charles  Genuchi,  de- 
ceased, claims  of  $1,500  each  for  professional  services. 
They  had  represented  residuary  devisees  in  an  unsuc- 
cessful effort  to  probate  as  the  will  of  Charles  Genuchi, 
deceased,  an  instrument  which  required  a  trustee  to  pay 
the  income  from  the  realtv  of  decedent  to  the  latter 's 
widow  and  children,  and,  upon  the  death  of  the  last  sur- 
vivor, disposed  of  the  estate  in  remainder  as  follows: 

**Then  all  of  said  trust  property  I  devise  and  bequeath 
to  the  board  of  control  for  dependent  and  neglected 
children,  located  at  Lincoln,  Nebraska,  for  the  benefit  of 
poor  and  dependent  children,  and  to  the  hospital  for 
crippled,  ruptured  and  deformed  children,  also  known 
as  the  Orthopedic  Hospital  located  at  Lincoln,  Nebras- 
ka.*^ 

This  instrument  was  found  in  the  county  court,  but, 
as  a  will,  it  was  renounced  by  decedent's  widow  and  the 
heirs.  A  son  of  decedent  had  been  named  in  the  instru- 
ment as  executor,  but  declined  to  act  in  that  capacity. 
Claimants,  as  attorneys  for  the  public  boards  in  control 
of  the  institutions  mentioned,  offered  the  instrument  for 
probate.  A  contest  by  the  widow  and  the  heirs  followed. 
As  the  will  of  decedent  the  instrument  was  rejected  by 
the  county  court,  by  the  district  court  on  appeal  from 
the  county  court,  and  by  the  supreme  court  on  appeal 
from  the  district  court.  The  performance  of  the  duties 
of  the  attorneys,  their  good  faith  and  the  reasonable- 
ness of  their  fees  are  not  controverted,  but  the  claims 
were  disallowed  by  the  county  court  in  the  first  instance 
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and  by  the  district  court  on  appeal,  because  they  are  not 
altowable  as  charges  against  the  estate  of  decedent.  The 
claims  are  presented  in.  the  supreme  court  on  appeal 
from  the  district  court. 

Claimants  take  the  position  that  the  executor  named 
in  the  will  declined  to  offer  it  for  probate,  thus  shift- 
ing that  dutj'  and  the  burden  of  a  proponent  to  the 
residuary  devisees,  and  that  the  latter 's  attorneys,  like 
attorneys  for  an  executor  in  an  unsuccessful  effort  to 
probate  a  will,  are,  for  their  services,  entitled  to  rea- 
sonable compensation  from  decedent's  estate.  The  prin- 
ciple of  law  invoked  by  claimants  is  stated  in  In  re 
Estate  of  Hentges,  86  Neb.  75,  as  follows: 

**An  executor  should  ordinarily  be  credited  in  his 
final  account  with  the  estate  for  reasonable  attorney  fees 
paid  by  him  in  proceedings  to  probate  the  will  of  his 
testator. '  * 

The  argument  on  the  aflRrmative  of  this  proposition 
seems  to  contain  fallacies  in  induction.  In  offering  the 
instrument  for  probate  and  in  resisting  the  contest,  the 
residuary  devisees  or  public  boards,  in  their  legal  aspect, 
acted  for  and  represented  the  state  in  its  relation  to  its 
own  institutions.  Their  attitude  was  hostile  to  the 
estate  against  which  the  claims  are  filed.  Considered  as 
trustees,  they  sought  to  uphold  a  devise  to  state  institu- 
tions. As  public  officers,  they  litigated  for  the  benefit  of 
the  state  the  validity  of  the  devise.  To  that  end  the 
offering  of  the  instrument  for  probate  was  a  mere  in- 
cident. Their  course  in  the  contest  would  naturally 
have  been  the  same  had  the  executor  named  by  decedent 
acted  as  proponent.  Their  efforts  and  the  services  of 
their  attorneys  were  not  beneficial  to  decedent's  estate. 
They  did  not  by  their  litigation  create  or  preserve  a 
fund  available  for  the  payment  of  their  expenses.  Their 
adversaries  proved  to  be  the  owners  of  the  real  estate 
in  controversy.  The  allowance  of  attorney  fees  would 
diminish  the  inheritance  of  the  widow  and  the  heirs 
under  the  statute  of  descent.     The  better  view  of  the 
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claims  seems  to.  be  that  they  were  properly  disallowed 
under  the  following  principle  of  law: 

*'The  estate  of  a  decedent  is  not  ordinarily  liable  to 
an  attorney  for  services  rendered  by  him  for  and  at  the 
request  of  a  legatee  under  decedent's  will,  in  a  contest 
thereof/^  St.  James  Orphan  Asylum  v.  McDonald,  76 
Neb.  630. 

The  attorneys  were  employed  on  behalf  of  the  state, 
and  should  be  compensated  by  their  client  for  the  serv- 
ices rendered. 

Affirmed. 
Day  and  Flansbubg,  JJ.,  not  sitting. 


G.  C.  Whitnaok  Pkoduce  Company,  appeixee,  v.  Chicago 
&  Northwestern  Railway  Company,  appeliant. 

Filed  Mat  16,  1920.    No.  20643. 

1.  Carriers:  Injuby  to  Goods:  Presumption.  When  suit  is  brought 
against  a  terminal  carrier,  there  being  one  or  more  intermediate 
carriers,  to  recover  for  goods  delivered  by  it  in  a  damaged  con- 
dition, upon  proof  that  the  goods  were  in  good  condition  when 
they  came  into  possession  of  the  initial  carrier,  the  presumption 
is  that  they  were  in  good  condition  when  delivered  to  the  terminal 
carrier.  To  overcome  this  presumption  the  burden  is  upon  de- 
fendant to  prove  that  the  goods  were  in  a  damaged  condition  when 
they  came  into  its  possession. 

2.  :  :  Liability.    "The  common-law  liability  of  a  carrier 

as  an  insurer  was  not  changed  with  respect  to  a  loss  occurring  on 
its  own  line  by  the  provision  of  the  Carmack  amendment  of  June 
29,  1906  (34  St.  at  Large,  p.  584,  ch.  3591),  to  the  act  of  February 
4,  1887  (24  St.  at  Large,  p.  379,  ch.  104.  sec.  20,  Comp.  St.  1913, 
sec.  8592),  making  the  initial  carrier  of  an  Interstate  shipment 
liable  for  any  loss,  damage,  or  injury  'caused  by  it'  or  by  any 
other  carrier  to  which  the  shipment  may  be  delivered."  Oindnnati, 
N.  0.  d  T.  P.  R.  Co,  V  Rankin,  241  U.  S.  ai9,  36  Sup.  Ct.  Rep.  655. 

Appeal  from  the  district  court  for  Lancaster  county: 
William  M.  Mornino,  Jxtdqb.    Affirmed. 
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Wymer  Dressier,  C.  H.  Gorman  and  Paul  8.  Topping, 
for  appellant. 

Bvrkett,  Wilson  d  Brown,  contra. 

Dean,  J. 

This  suit  is  based^  as  alleged,  on  defendant's  conunon- 
law  liability  in  the  sum  of  $739.88  for  damage  said  to 
have  been  sustained  by  the  freezing  of  a  part  of  each 
of  three  cars  of  apples  while  in  possession  of  defend- 
ant as  a  common  carrier.  Two  cars  were  interstate 
shipments  from  points  in  New  York  to  Lincoln,  and  one 
car  was  an  intrastate  shipment  from  Omaha  to  Lincoln. 
It  is  alleged  that  the  damage  occurred  as  a  direct  re- 
sult of  the  carelessness,  negligence,  and  wrongful  con- 
duct of  defendant.  From  a  verdict  and  judgment  there- 
on for  $452,  defendant  appealed. 

Of  the  two  interstate  shipments  defendant  was  .  the 
terminal  carrier,  the  cars  having  been  transported  by 
three  or  more  intermediate  carriers  before  being  de- 
livered to  it. 

It  is  argued  on  the  part  of  defendant  that  its  liabilitj', 
if  any,  as  to  the  interstate  shipments  arises  under  and 
is  subject  to  the  provisions  of  the  Carmack  amendment 
of  June  29,  1906  (34  St.  at  Large,  p.  584,  ch.  3591),  and 
that  in  the  event  of  loss,  under  the  facts  herein,  the 
amendment  in  question  supersedes  the  common-law  pre- 
sumption that,  if  goods  are  received  in  good  condition 
by  the  initial  carrier  and  are  damaged  in  transit,  the 
loss  occurred  while  they  were  in  possession  of  the  ter- 
minal carrier. 

Under  the  authorities  in  like  cases  it  seems  that  the 
burden  is  on  plaintiff  to  show  that  the  goods  were  in 
good  condition  when  delivered  to  the  initial  carrier,  and 
that  they  were  in  damaged  condition  upon  arrival  at 
destination;  and  that  the  burden  is  on  the  terminal  car- 
rier defendant  to  show  that  the  injury  did  not  result 
from  any  cause  for  which  it  was  responsible.  10  C.  J. 
556,  sec.  924.    In  section  925,  at  page  558|  the  text  an- 
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nonnces  a  rule  that  seems  to  be  reasonable.  It  is  there 
said : 

"Two  reasons  have  been  assigned  for  the  rule.  One 
reason  is  that  the  presumption  is  necessary  to  preserve 
the  shipper's  rights,  since  the  carrier,  and  not  he,  has 
control  of  the  goods  and  is  in  a  much  better  position  to 
prove  their  condition  at  the  time  it  received  them  than 
is  the  owner.  Another  reason  is  that  it  is  within  the 
power  of  the  carrier  to  protect  itself  from  responsibili- 
ty for  loss  or  injury  occurring  prior  to  its  reception  of 
the  property  by  an  inspection  of  its  condition  at  the 
transfer  point;  and  that  it  will  be  presumed  prima 
fade  that  if  the  shipment  had  not  been  in  good  order 
the  carrier  would  have  refused  to  receive  it  otherwise 
than  as  in  bad  order.*' 

The  weight  of  authority  in  this  class  of  cases,  and 
the  better  rul^,  appears  to  be  that  when  suit  is  brought 
against  a  terminal  carrier,  there  being  one  or  more  in- 
termediate carriers,  to  recover  for  goods  delivered  by 
it  in  a  damaged  condition,  upon  proof  that  the  goods 
were  in  good  condition  when  they  came  into  possession 
of  the  initial  carrier,  the  presumption  is  that  they  were 
in  good  condition  when  delivered  to  the  next  or  ter- 
minal carrier.  To  overcome  this  presumption  the  bur- 
den is  upon  defendant  to  prove  that  the  goods  were  in 
a  damaged  condition  when  they  came  into  its  posses- 
sion. Philadelphia,  B.  <&  W.  R.  Co.  v.  Diffendal,  109 
Md.  494. 

In  Cincifmati,  N.  0.  &  T.  P.  JR.  Co.  v.  Rankin,  241  U. 
S.  319,  36  Sup.  Ct.  Eep.  555,  60  L.  ed.  1022,  L.  R.  A. 
1917 A,  265,  the  court  declared:  *'The  common  law  lia- 
bility of  a  carrier  as  an  insurer  was  not  changed  with 
respect  to  a  loss  occurring  on  its  own  line  by  the  pro- 
vision of  the  Carmack  amendment  of  June  29,  1906  (34 
St.  at  Large,  p.  584,  ch.  3591),  to  the  act  of  February  4, 
1887  (24  St.  at  Large,  p.  379,  ch.  104,  sec.  20,  Comp.  St. 
1913,  sec.  8592),  making  the  initial  carrier  of  an  inter- 
state shipment  liable  for  any  loss,  damage,  or  injury 
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'caused  by  it*  or  by  any  other  carrier  to  which  the  ship- 
ment may  be  delivered.*' 

On  the  question  of  damages  generally,  as  to  all  of  the 
shipments,  we  conclude  that  the  verdict  is  amply  sup- 
ported by  the  evidence.  There  are  other  assignments 
by  defendant  of  alleged  error  respecting  certain  instruc- 
tions given  and  instructions  refused,  and  also  as  to  the 
admissibility  of  testimony.  An  examination  of  the  as- 
signments convinces  us  that  defendant's  substantial 
rights  were  not  affected  in  the  respects  noted,  and  that 
reversible  error  does  not  appear. 

The  judgment  is 

Affibmed. 

Day  and  Flansbubg,  JJ.,  not  sitting. 


State,  ex  beil.  Wiixiam  T.  Scott,  v.  Clara  Qxjimby. 

Filed  Mat  15,  1920.    No.  213^7. 

1.  Appeal:  Hasmless  Ebbob.  A  Judgment  will  not  be  reversed  on 
appeal,  when  it  clearly  appears  that  the  alleged  error  complained 
of  does  not  affect  the  substantial  rights  of  the  complaining  party. 

2  Habeas  Corpus:  Affibmangb.  The  record  examined,  and  held,  that 
it  supports  the  judgment. 

Erbor  to  the  district  court  for  Fillmore  county: 
Balph  D.  Bbown,  Judge.    Afflrmed. 

Waring  <&  Waring,  for  plaintiff  in  error. 

Clarence  A.  Davis,  Attorney  General,  and  Mdson 
Wheeler,  contra. 

Dean,  J. 

William  T.  Scott,  relator,  on  August  6,  1919,  sued 
out  a  writ  of  habeas  corpus  in  the  county  court  for  Pill- 
more  county,  in  the  name  of  the  state,  to  obtain  the  re- 
lease of  his  daughter  Ellen,  a  minor  child  then  fifteen, 
from  the  custody  of  respondent,  Clara  Quimby,  as  super* 
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intendent  of  the  girls'  industrial  school  at  Geneva,  to 
which  institution  she  was  committed  June  8,  1918, 
under  article  VII,  ch.  16,  Rev.  St.  191o,  by  the  county 
court  for  Dawes  county.  Respondent  prevailed  in  the 
county  court,  relator's  petition  was  dismissed,  and  he 
prosecuted  error  to  the  district  court,  where  the  judg- 
ment of  the  county  court  was  aflSrmed.  Relator  now 
prosecutes  error  to  this  court. 

No  formal  return  was  filed  in  the  habeas  corpus  case, 
and  relator  contends  here  for  the  first  time  that  *'he 
had  a  right  to  have  the  return  of  the  respondent  on 
file,"  as  provided  by  sections  9263,  9264,  Rev.  St.  1913, 
and  that,  respondent  having  failed  to  show  * '  the  authori- 
ty by  which  Ellen  Scott  was  held,"  she  should  therefore 
have  been  released. 

Relator's  contention  seems  to  be  without  substantial 
merit.  Section  9263,  Rev.  St.  1913,  provides  generally: 
^*The  person  in  whose  custody  the  prisoner  shall  be 
found,  shall  state  in  writing  to  the  court  or  judge  before 
whom  the  writ  is  returned,  plainly  and  Jinequivocally : 
First.  Whether  he  has  or  has  not  the  party  in  his  cus- 
tody or  power,  or  under  restraint.  Second.  If  he  has 
the  party  in  his  custody  or  power,  or  under  restraint, 
he  shall  set  forth  at  large  the  authority  and  the  true 
and  whole  cause  of  such  imprisonment  and  restraint, 
with  a  copy  of  the  writ,  warrant,  or  other  process,  if 
any,  upon  which  the  party  is  detained.  Third.  If  he 
has  had  the  party  in  his  custody  or  power,  or  under 
restraint,  and  has  transferred  such  custody  or  restraint 
to  another,  he  shall  state  particularly  to  whom,  at  what 
time,  for  what  cause  and  by  what  authority  such  trans- 
fer was  made." 

It  is  not  shown  that  the  relator  was  misled  by  the 
neglect  of  the  officer  to  indorse  the  statutory  return  on 
the  writ.  The  proceedings  in  the  county  court  for 
Dawes  county  appear  in  the  record,  the  relator  himself 
having  introduced  a  transcript  thereof  in  the  present 
case.    Included  in  the  transcript  is  the  complaint  by  the 
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Dawes  county  probation  officer,  in  the  county  court  of 
that  county,  setting  forth  the  grounds  of  delinquency 
charged  against  relator's  daughter.  There  also. appears 
therein  a  waiver  by  relator  and  wife  of  the  issuance 
and  service  of  summons,  and  their  joint  consent  to  a 
hearing  without  further  notice,  and  a  statement  show- 
ing that  the  parents  joined  the  probation  officer  in  her 
prayer  that  the  court  commit  **said  child  to  some  suit- 
able institution  for  her  education  and  reformation.*' 
The  foregoing  waiver  and  consent  and  prayer  were  ac- 
knowledged in  a  single  instrument  by  relator  and  wife 
before  the  county  judge  for  Dawes  county.  There  also 
appears  in  the  transcript  the  order  of  commitment  of 
relator's  daughter  to  the  girls'  industrial  school.  The 
return  thereon  is  in  the  usual  form  and  shows  the  com- 
mitment to  the  school  as  of  June  10, 1918. 

In  view  of  the  record,  we  conclude  that  relator  was 
not  deprived  of  any  substantial  right  complained  of  by 
him  in  the  habeas  corpus  proceeding.  Rev.  St.  1913,  sec. 
7713.  The  judgment  of  the  district  court  should  be,  and 
it  hereby  is, 

Affirmed. 
Letton  and  Flansbtjkg,  JJ.,  not  sitting. 


Kathebine  a.  Walker,  appellee,  v.  Milton  Burch  et 

AL.,   APPELLANTS :  LtnCOLN    TrUST    CoMPANY   ET  AU, 

APPELLEES. 

Filed  May  15,  1920.    No.  20617. 

1.  Husband  and  Wife:  Agency:  Pbesumftion.  Whether  or  not  the 
husband  is  the  agent  of  the  wife  in  dealing  with  her  separate 
property  is  a  question  of  fact  to  be  determined  as  other  like 
questions,  and  will  not  be  presumed  from  the  marital  relations 
alone. 

2.  Vendor  and  Purchaser:  Rescission:  False  Representations.  "A 
false  representation  by  the  vendor  of  land  situated  in  another 
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state,  as  to  the  character,  location,  and  value  of  the  property, 
relied  on  by  the  vendee,  who  had  no  other  knowledge,  is  ground 
in  equity  for  rescinding  the  contract."  Rosa.  v.  Sumner,  57  Neb. 
688. 

3.  :  :  Laches.    An  action  to  rescind  on  the  ground  of 

fraud  must  be  brought  within  a  reasonable  time  after  the  dis- 
covery of  the  fraud. 

4.  Evidence  examined,  and  held  to  support  the  findings  and  decree 
of  the  trial  court. 

Appeal  from  the  district  court  for  Pierce  county: 
Anson  A.  Welch,  Judge.    Affirmed. 

Fawcett,  Mockett  d  Walford  and  J,  J.  Ledwith,  for 
appellants. 

Steck  <&  Steck  and  0.  8.  SpUlman,  contra. 

Day,  J. 

The  plaintijff  seeks  a  rescission  of  a  land  tirade  be- 
tween herself  and  defendants  Burch,  also  a  quieting  of 
the  title  in  the  land  deeded  by  her,  and  for  an  account- 
ing. She  bases  her  right  to  the  relief  prayed  for  upon 
the  ground  of  fraud.  In  the  district  court  there  was  a 
decree  in  favor  of  the  plain tiflf,  to  review  which  the  de- 
fendants have  appealed. 

Two  main  questions  are  presented  by  the  record  for 
determination:  First,  was  fraud  practiced  by  the  de- 
fendant Milton  Burch  in  procuring  the  exchange  of  the 
lands  t  and,  if  so,  second,  was  there  a  rescission  of  the 
trade  by  the  plaintiff  within  a  reasonable  time  after  the 
discovery  of  the  fraud? 

The  record  shows  that  on  and  prior  to  June  26,  1915, 
the  plaintiff  was  the  owner  in  her  own  right  of  a  280- 
acre  tract  of  land  in  Pierce  county,  Nebraska,  and  the 
defendants  Burch  were  the  owners  of  about  70  acres 
situated  in  the  lower  Rio  Grande  valley,  in  Hidalgo 
county,  Texas.  The  Burch  land  was  improved  with  a 
brick  house,  built  in  bungalow  style,  with  other  neces- 
sary and  convenient  buildings,  and  is  described  by  some 
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of  the  witnesses  as  being  one  of  the  ''shpw  places'*  of 
the  valley.  Mr.  Burch  had  lived  upon  this  place  for  a 
period  of  over  two  years,  but  had  not  been  there,  how- 
ever, for  about  a  year  prior  to  the  trade.  The  plaintiff 
had  never  been  in  Texas,  and  knew  nothing  of  the  value 
of  such  land,  and  was  unacquainted  with  the  general 
conditions. 

On  June  26,  1915,  the  plaintiff  traded  her  Nebraska 
land  for  the  defendants'  Texas  land.  In  the  trade  the 
plaintiff's  land  was  valued  at  $80  an  acre,  and  the  de- 
fendants' land  at  $350  an  acre.  There  was  a  mortgage 
of  $4,400  upon  the  plaintiff's  land,  and  to  equalize  the 
difference  in  values  of  the  respective  tracts,  the  plain- 
tiff and  her  husband  executed  to  the  defendants  ven- 
dor's lien  notes,  aggregating  $7,300  payable  in  annual 
instalments  from  March  1,  1916,  to  March  1,  1922. 

It  further  appears  that  the  plaintiff's  husband,  Myron 
D.  Walker,  had,  for  some  time  prior  to  the  trade,  been 
In  the  employ  of  certain  land  companies,  engaged  in 
selling  land  in  the  lower  Rio  Grande  valley,  and  in  the 
vicinity  of  the  Burch  place,  and  had  on  several  occasions 
iccompanied  the  crowd  of  prospective  purchasers  to 
view  the  lands  offered  for  sale,  and  had  frequently 
visited  the  Burch  place.  In  this  manner  he  became  ac- 
quainted with  Mr.  Burch,.  and  more  or  less  familiar 
with  the  Burch  land  and  the  general  conditions  of  the 
country. 

A  few  days  prior  to  the  trade  Walker,  without  the 
knowledge  of  his  wdfe,  entered  into  negotiations  with 
defendant  Milton  Burch  for  an  exchange  of  the  Pierce 
county  land  for  the  defendants'  Texas  land.  Mr.  Burch 
examined  the  Pierce  county  land,  and  negotiations  were 
carried  so  far  that  Burch  and  his  wife  executed  a  deed 
to  the  Texas  land,  naming  the  plaintiff  as  grantee  there- 
in. Burch  and  Walker  then  went  to  Sioux  City,  Iowa, 
where  the  plaintiff  resided,  to  have  the  plaintiff  execute 
a  deed  to  the  Nebraska  land  and  complete  the  trade. 
There  is  a  sharp  conflict  in  the  evidence  as  to  what  was 
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said  between  the  parties  at  the  time  the  trade  was  con- 
summated. Burch 's  version  of  the  transaction  was  that 
he  told  Mrs.  Walker  that  he  and  Myron  (plaintiff's  hus- 
band) had  been  talking  of  exchanging  lands,  and  that 
Myron  knew  more  about  the  Texas  land  than  he  did,  and 
that  Mrs.  Walker  then  stated  that  shQ  was  willing  to 
rely  upon  her  husband's  judgment  in  the  matter,  and, 
acting  thereon,  she  executed   and    delivered    the    deed. 

i  We  are  convinced,  however,  that  the  preponderance  of 

I  the  testimony  supports   the   plaintiff's   version    of   the 

transaction.  Her  testimony,  and  which  is  corroborated 
by  her  son,  is  to  the  general  effect  that  Burch  repre- 
sented to  her  that  the  Texas  land  was  worth  $350  an 
acre ;  that  he  had  refused  a  cash  offer  of  $26,000  for  it ; 

,  that  the  property  would  rent  for  from  $1,000  to  $1,200 

a  year ;  that  it  was  a  peaceable,  quiet  neighborhood,  com- 
posed mostly  of  Americans;  and  that  the  newspaper 
stories  with  respect  to  trouble  on  the  border  were  '*hot 
air."  The  plaintiff  testifies  that  in  making  the  trade 
she  relied  upon  the  representations  made  to  her  by  de- 
fendant Milton  Burch,  and  believed  them  to  be  true. 
Undoubtedly  Mr.  Walker  was  in  sympathy  with  the 
trade,  and  was  desirous  that  the  deal  should  go  through, 
and,  but  for  the  positive  assertion  of  Mrs.  Walker  that 
she  relied  upon  the  statements  of  Mr.  Burch,  we  would 
incline  to  the  view  that  she  was  relying  upon  her  hus- 
band's judgment  in  the  matter.  Usually  the  wife  ac- 
cepts the  judgment  of  the  husband  in  matters  pertain- 

)  ing  to  business,  both  with  respect  to  his  as  well  as  her 

own  property;  and  yet  it  is  common  knowledge  that  this 
is  not  always  the  case.  Numerous  cases  are  found  in 
our  own  reports  where  the  wife  has  refused  to  sign  a 
deed  to  carry  out  a  contract  of  sale  made  by  the  husband. 
The  testimony  shows  that  the  representations  made  by 
defendant  Milton  Burch  with  respect  to  the  value  of  the 
'  land  and  the  amount  for  which  it  would  rent  were  great- 
ly exaggerated.  It  was  shown  that  the  fair  rental  of 
the  Texas  land  was  about  $700  a  year,  out  of  which  the 


596  NEBRASKA  REPORTS.  [You  104 


Walker  v.  Burch. 


owner  paid  the  water  rent,  ranging  from  $4  to  $6  an 
acre,  depending  upon  the  character  of  the  crop.  Upon 
the  question  of  the  value  of  the  land,  there  is  a  wide 
difference  of  opinion  between  the  several  witnesses,  but 
we  conclude  the  value  of  defendants'  land  to  be  from 
$200  to  $225  an  acre. 

It  is  the  defendants'  contention  that  the  trade  was 
made  by  Mr.  Walker,  and  that  he  was  acting  as  the 
agent  of  his  wife  in  the  transaction.  Upon  this  question 
the  plaintiff  testifies  that  she  had  never  authorized  her 
husband  io  sell  or  trade  her  land,  and  knew  nothing 
about  it  until  Mr.  Burch  appeared  at  her  home  to  close 
up  the  trade.  The  agency  of  the  husband  to  deal  with 
the  separate  property  of  the  wife  is  a  question  of  fact 
to  be  determined  like  all  other  questions  of  fact,  and 
will  not  be  presumed  from  the  marital  relations  alone. 
Rust-Owen  Lumber  Co.  v.  Holt,  60  Neb.  80.  We  con- 
clude that  the  testimony  fails  to  show  that  Mr.  Walker 
was  the  agent  of  his  wife  in  making  the  trade.  Upon 
this  phase  of  the  case,  we  are  of  the  opinion  that  the 
facts  establish  fraud  such  as  vitiates  the  transaction. 

Did  the  plaintiff  rescind  the  contract  within  a  rea- 
sonable time  after  the  discovery  of  the  fraud!  It  ap- 
pears that  in  September,  1915,  the  plaintiff  requested 
her  husband  to  look  after  the  rental  of  the  Texas  prop- 
erty for  her  for  the  year  1916,  and  shortly  thereafter 
she  learned  from  him  that  the  land  could  not  be  rented 
for  the  sum  named  by  Burch;  that  the  amount  of  rent 
obtainable  was  only  $700  a  year,  the  owner  to  pay  the 
water  tax,  which  amounted  approximately  from  $4  to  $6 
an  acre,  depending  upon  the  character  of  the  crop.  By 
failing  to  act  within  a  reasonable  time  upon  receiving 
this  information  from  her  agent,  the  plaintiff  no  doubt 
waived  her  right  to  rescind  the  trade  based  upon  the 
misrepresentations  in  regard  to  the  rental  value  of  the 
land.  There  is  no  testimony,  however,  that  at  that  time 
she  ascertained  that  the  value  of  the  land  was  not  as 
represented  by  Mr.  Burch.    Conceding  that  Walker  may 
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have  known  that  the  value  of  the  land  was  not  as  repre- 
sented, his  knowledge  with  respect  to  that  subject  could 
not  be  imputed  to  the  plaintiff  upon  the  doctrine  of 
agency  alone,  and  there  is  no  proof  that  Walker  ever 
actually  communicated  this  fact  to  her.  He  was  em- 
ployed to  rent  the  land.  Knowledge  which  came  to  him 
within  the  scope  of  that  employment  would  be  the 
knowledge  of  his  principal;  b\it  beyond  that  the  prin- 
cipal would  not  be  bound,  unless  the  information  was 
actually  communicated  to  the  principal.  If  Mrs.  Walker 
had  employed  a  stranger  to  look  after  the  rental  of  her 
land,  it  would  hardly  be  claimed  that  the  knowledge  of 
such  person  with  respect  to  the  value  of  the  land  would 
be  her  knowledge  so  that  she  would  be  bound  to  act 
thereon.  The  fact  that  her  agent  was  her  husband  does 
not  change  the  situation.  The  record  is  not  entirely 
clear  as  to  just  when  the  plaintiff  discovered  that  other 
representations  made  by  Burch  were  untrue.  In  an- 
swer to  a  question  upon  this  subject,  she  testifies:  *'I 
did  not  personally  know  any  of  these  things,  except  that 
I  was  not  getting  as  much  rent  as  he  said  I  would,  until 
just  before  starting  this  suit  I  learned  he  had  lied  about 
all  these  things.''  As  to  how  or  when  the  plaintiff  ob- 
tained this  information,  the  record  is  silent.  It  is  shown, 
however,  that  Burch  still  claimed  that  the  land  was 
worth  the  amount  stated  by  him.  In  a  letter  dated  Oc 
tober  3,  1916,  written  to  the  plaintiff's  mother,  who  was 
contemplating  advancing  a  sufficient  sum  to  take  up  the 
past-due  notes,  Mr.  Burch  states:  '*I  have  been  offered 
$30,000  cash  for  that  farm.  At  that  time,  would  not 
sell  it,  but  afterwards  made  up  my  mind  that  I  could 
not  take  care  of  same  and  travel  around  as  I  was  doing, 
so  I  traded  the  farm  to  Myron.  It  would  be  a  terrible 
thing  for  them  to  lose  this  place,  as  much  of  the  land 
in  that  country,  not  as  nice  or  good  land,  is  selling  as 
high  as  $1,000  per  acre,  and  your  security  on  that  place 
would  be  absolutely  good,  for   more   than   double   the 
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amount  which  they  owe  me.*'    A  copy  of  this  letter  was 
sent  to  the  plaintiff  by  Burch. 

The  vendor's  lien  notes  given  by  the  plaintiff  con- 
tained a  reservation  that  if  the  taxes  or  interest  or  any 
of  the  notes  were  not  paid  when  due,  the  vendor  had  a 
right  to  declare  the  entire  sum  due.  The  plaintiff  failed 
to  pay  the  note  due  March  1,  1916,  and  the  defendants 
elected  to  declare  the  entire  sum  due,  and  suit  was 
brought  upon  said  notes  in  El  Paso,  Texas.  While  the 
suit  was  pending,  and  in  September,  1916,  the  plaintiff 
and  her  husband  entered  into  a  contract  with  the  de- 
fendants Burch,  by  the  terms  of  which  they  agreed  to, 
and  did,  execute  a  deed  to  the  Texas  land  to  the  Lin- 
coln Trust  Company,  trustee  for  Milton  Burch,  condi- 
tioned that,  if  Walker  and  his  wife  should  pay  all  of 
the  costs  of  the  case  pending  in  El  Paso  before  the  1st 
day  of  November,  1916,  and  should  pay  the  Lincoln 
Trust  Company,  trustee,  all  of  the  vendor's  lien  notes 
which  were  past  due,  with  interest,  on  or  before  Jan- 
uary 1,  1917,  and  should  also  execute  and  deliver  to  said 
trust  company  vendor's  lien  notes  to  take  up  the  vendor's 
•  lien  notes  held  in  the  name  of  Milton  Burch,  the  trust 
company  should  return  to  Walker  and  his  wife  the  war- 
ranty deed  named;  that  if  Walker  and  his  wife  failed 
to  comply  with  the  terms  of  the  agreement,  then  and  in 
that  case  the  company  should  file  the  warranty  deed  of 
record  in  Hidalgo  county,  Texas.  The  plaintiffs  failed 
to  make  the  payments  as  agreed,  and  on  January  6, 
1917,  the  trust  company  mailed  the  deed  to  the  recorder 
of  Hidalgo  county,  Texas,  for  record.  Under  this  title, 
Mr.  Burch  has  again  sold  the  land.  A  false  representa- 
tion made  by  the  vendor  of  land  situated  in  another 
state,  as  to  the  character,  location,  and  value  of  the 
property,  for  the  purpose  of  inducing  a  purchase,  and 
which  is  relied  upon  by  the  vendee,  who  had  no  other 
knowledge,  is  ground  in  equity  for  rescinding  the  con- 
tract. Delorac  v.  Conna,  29  Neb.  791;  Ross  v.  Sumner, 
57  Neb.  588, 
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It  is  claimed  by  the  defendants  that  an  action  for  re- 
scission cannot  be  maintained,  because  the  plaintiff  has 
Dot  offered  to  rescind  and  reconvey  the  property.  The 
bringing  of  the  suit  to  rescind  the  contract  is  a  sufficient 
notice,  and,  as  the  defendants  have  repossessed  them- 
selves of  the  Texas  land  by  filing  the  deed,  it  would 
seem  to  be  a  useless  procedure  for  the  plaintiff  to  offer 
back  to  the  defendants  that  which  they  already  had. 
The  case  is  one,  which  frequently  occurs,  where  the 
court  would  gladly  welcome  additional  light  upon  some 
of  the  questions  presented,  but  we  are  compelled  to  act 
upon  what  is  before  us. 

"Upon  the  phase  of  the  case  relating  to  the  account- 
ing, we  are  of  the  opinion  that  the  findings  of  the  trial 
court  are  sustained  by  the  evidence. 

From  an  examination  of  the  entire  record,  we  are 
satisfied  that  the  findings  and  decree  of  the  district 
court  are  sustained  by  the  evidence. 

The  judgment  of  the  district  court  is 

Afubmed. 
Letton  and  Flansburg,  JJ.,  not  sitting. 


Peteb  J,  Long  et  al.,  appellees,  v.  John  H.  Krause  et 

AL.,   appellants. 

Filed  Mat  15.  1920.    No.  21214. 

Appeal:  Revivob.  Under  section  8186,  Rev.  St.  1913,  the  filing  of  the 
transcript  for  the  review  of  a  law  case  confers  jurisdiction  on 
this  court,  and,  where  a  judgment  is  rendered  against  two  defend- 
ants as  joint  tort-feasors,  and  both  file  notice  of  appeal  and  super- 
sedeas bond  in  the  district  court,  and  one  of  them  dies  before  the 
filing  of  the  transcript  here,  held,  that  this  court  acquires  such 
jurisdiction,  through  the  filing  of  the  transcript  and  the  resulting 
removal  of  the  case  here,  as  will  enable  it  to  allow  the  representa- 
tive of  the  deceased  party  to  revive  the  action  in  this  court,  though 
no  steps  to  revive  have  been  taken  In  the  lower  court,  and  though 
the  transcript  is  filed  by  the  living  party  to  the  suit,  without  any 
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authority  from    and  when  the  filing  is  not  participated  in    by 
such  representative. 

Appeal  from  the  district  court  for  Douglas  county: 
Chables  Leslie,  Judge,  Motion  to  dismiss  overrtUed, 
and  motion  to  revive  sustained. 

John  J.  Sullivan,  John  M.  Macfarland  and  George  B. 
Thmnmel,  for  appellants. 

Byron  G.  Burbank  and  Thomas  Lynch,  contra. 

Flansburg,  J. 

This  is  an  action  charging  defendants  John  H.  Krause 
and  Herman  Krause  with  fraud  in  the  purchase  of  land 
from  plaintiffs.  Judgment  was  for  $75,000  against  the 
two  defendants. 

Judgment  was  entered  July  5,  1919.  Each  of  the  de- 
fendants filed  in  the  district  court  written  notice  of 
appeal  on  July  16,  1919.  On  July  17  they  filed  a  super- 
sedeas bond,  signed  by  them  both,  as  principals,  in  the 
sum  of  $152,000.  On  July  19,  John  Krause,  one  of  the 
defendants,  died,  and  on  the  following  day,  July  20, 
transcript  was  filed  in  this  court  by  the  attorney  who 
had  been'  acting  for  both  parties.  A  praecipe  was  also 
filed,  designating  each  of  the  defendants  as  appellant. 

On  September  4,  1919,  Herman  Krause  was  appointed 
administrator  of  the  estate  of  John  Krause,  deceased. 
No  further  steps  were  taken  in  the  action  until  April 
15,  1920.  On  that  date,  plaintiffs  filed  a  motion  in  this 
court  to  dismiss  the  appeal  as  to  John  Krause,  and  soon 
thereafter  Herman  Krause,  administrator,  filed  a  motion 
to  revive  the  action  in  his  name  as  the  representative  of 
John  Krause,  deceased,  and  to  allow  a  substitution  of 
parties. 

The  question  raised  by  these  motions  is  whether  this 
court  has  jurisdiction  in  the  case,  so  far  as  the  repre- 
sentative of  John  Krause  is  concerned. 

The  defendants  below  are  held  as  joint  tort-feasors. 
There  is  no  doubt  that  one  of  two  joint  tort-feasors  has 
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the  right  of  a  separate  appeal,  and  that,  where  his  co- 
defendant  does  not  join  in  the  appeal,  such  codef  endant 
is  bound  by  the  judgment  in  the  lower  court,  and  if  he 
pays  the  judgment  has  no  right  to  contribution.  Hay- 
den  i\  Woods,  16  Neb.  306;  note,  L.  R.  A.  1918C, 
974.  It  is  further  true  that  the  death  of  John  Krause 
destroyed  the  relation  of  attorney  and  client,  and  that 
the  acts  of  this-  attorney  from  that  time  forward  were 
neither  the  acts  of  the  deceased  person  nor  of  his  repre- 
sentative. 

At  the  time  of  the  appeal  no  administrator  had  been 
appointed,  and  the  attorney  who  filed  the  transcript, 
therefore,  had  no  authority  from  the  representative  of 
the  deceased  to  further  perfect  an  appeal,  so  far  as  the 
interests  of  the  deceased  or  of  his  estate  were  concerned. 

The  cases  of  RUchey  v.  Seeley,  68  Neb.  127,  and 
Omaha  Nat  Bank  v.  Robinson,  73  Neb.  351,  are  relied 
on  as  controlling  of  the  question  here.  In  those  cases 
it  was  held  that,  when  one  party  to  the  suit  dies  after 
judgment,  and  the  other  party  files  petition  in  error  in 
this  court  for  review,  this  court  acquires  no  jurisdiction 
until  there  has  been  a  revivor  in  the  district  court  and 
service  of  summons  in  error  had  upon  the  representa- 
tive of  the  party  who  has  died. 

In  the  case  of  Ritchey  v.  Seeley,  however,  the  court, 
through  Judge  Holcomb  (68  Neb.  129,  133),  distinguishes 
an  error  proceeding  in  a  law  case  from  a  suit  in  equity, 
and  in  dictum  says  that  in  an  equity  proceeding,  since 
the  trial  is  de  novo,  the  court  acquires  jurisdiction  by 
the  filing  of  the  transcript,  and,  as  to  parties  who  have 
died  after  the  judgment  and  before  appeal,  revivor  may 
be  had  in  this  court  after  the  appeal  is  taken.  The  stat- 
utes providing  for  review  in  law  actions  have  been  sup- 
plemented and  changed  since  the  cases  just  mentioned 
were  decided,  and  the  procedure  for  taking  an  appeal  in 
a  law  case  made  more  similar  to  the  procedure  thereto- 
fore provided  in  equity  cases. 
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By  the  statute  of  1907  (Rev.  St.  1913,  sec.  8186)  it  is 
provided  that  the  filing  of  the  transcript  shall  confer 
jurisdiction  in  the  cause  upon  the  supreme  court  in  a 
law  case.  The  summons  in  error  is  dispensed  with,  and 
it  is  made  sufficient  notice  of  appeal  to  file  in  the  dis- 
trict court,  within  90  days  after  the  rendition  of  the 
judgment,  a  notice  of  intention  to  prosecute  appeal,  or, 
if  such  notice  is  not  given,  the  supreme  court  has  the 
authority  to  provide  by  rule  for  notice  of  appeal. 

The  statute  does  not  require  that  each  party  desir- 
ing an  appeal  shall  file  a  transcript,  but  the  filing  of  a 
transcript  by  any  party  was  evidently  intended  to  vest 
the  court  with  jurisdiction  in  the  case,  and  the  parties 
are  required  only  to  indicate  by  timely  notice  their  in- 
tention of  becoming  appellants. 

In  this  case  all  the  statutory  steps  had  been  taken  for 
an  appeal  by  John  Krause.  Before  his  death  he  filed  in 
the  district  court  the  statutory  notice  and  gave  super- 
sedeas bond.  Later,  the  transcript  was  filed  in .  this 
court,  not  by  him  nor  by  his  attorney,  for  his  death  had 
dissolved  the  relation  of  attorney  and  client;  but  never- 
theless the  filing  of  the  transcript  by  one  of  the  parties 
to  the  suit  conferred  jurisdiction  of  the  cause  upon  the 
court.  Had  he  still  been  living,  it  would  have  been  un- 
necessary that  he  join  in  the  filing  of  the  transcript,  or 
that  he  file  a  separate  transcript,  in  order  to  perfect 
his  appeal.  There  is  no  step  which  would  have  been 
required  of  John  Krause,  had  he  been  living,  which  has 
not  been  taken  by  his  representative  here,  in  order  to 
have  entitled  him  to  be  admitted  as  a  party  to  the  ap- 
peal. Since  he,  without  any  further  act  on  his  part, 
would  have  followed  the  removal  of  the  cause  to  this 
court  in  such  a  way  that  he  could  have  become  a  party 
to  this  appeal,  it  seems  logical  that  his  representative, 
as  the  successor  to  his  rights,  can  do  the  same  thing. 
This  holding  finds  support  in  the  following  cases :  Davis 
V.  Catlettshurg-Kenovd-Geredo  Water  Co,,  136  Ky.  66; 
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Bravham  v.  Johnson,  62  Ind.  259;  Brochett  v.  Fair 
Haven  d  W.  R.  Co.,  73  Conn.  428. 

The  cases  of  Ritchey  v.  Seeley  and  Omaha  Nat.  Bank 
V.  Robinson,  supra,  seem  to  us  easily  distinguishable. 
At  the  time  of  those  decisions,  this  court  could  only  ac- 
quire jurisdiction  when  a  petition  in  error  was  filed  by 
an  appellant  and  a  summons  in  error  served  upon  the 
opposite  party.  In  each  of  the  cases,  just  mentioned, 
the  person  against  whom  appeal  was  'taken  had  died 
before  the  appeal  and  before  service  of  summons  in 
error  could  be  had  upon  him.  The  attorneys  of  the  par- 
ties who  had  died,  with  no  authority  to  act,  attempted 
to  waive  service  of  summons  and  enter  a  voluntary  ap- 
pearance in  this  court.  Their  acts  were,  of  course,  a 
nullity.  If  the  attorney  here  had  filed  notice  of  appeal 
for  John  Krause  after  he  had  died,  that  would  have 
been  a  nullity,  so  far  as  that  notice  was  concerned, 
whether  given  in  this  court  or  in  the  district  court.  The 
filing  of  the  transcript,  as  we  view  it,  however,  so  re- 
moved the  case  that,  had  John  Krause  failed  to  give 
notice,  his  representative  could  have  revived  the  action 
here  and  given  notice  in  his  stead. 

Many  cases  are  cited  by  counsel  for  appellee  in  sup- 
port of  his  motion  to  dismiss  the  appeal  here.  These 
decisions  were  rendered  under  statutes  similar  to  ours 
as  it  existed  previous  to  the  changes  of  1907.  The  mat- 
ter here  is  very  largely  a  question  of  the  interpretation 
of  our  statutes  as  amended.  It  is  a  question  not  with- 
out difficulty,  but  it  seems  to  us  the  interpretation  we 
have  followed  is  the  more  reasonable  one  and  most  in 
furtherance  of  justice. 

The  motion  to  dismiss  the  appeal  is  therefore  over- 
ruled, and  the  motion  to  revive  sustained,  and  it  is 
ordered  that  Herman  Krause,  administrator  of  the 
estate  of  John  H.  Krause,  deceased,  be  m^de  a  party 
appellant,  and  the  action  be  revived  in  hjs  name. 

Judgment  accobdingly. 
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Enkid  M.  Bboadston,  appellee,  v.  Beddeo  CLOTHiNa 

Company,  appellant. 

Filed  Mat  16,  1920.    No.  20970. 

L  KegUgence:  Cabe  Required  of  Store  Pbofrietob.  The  proprietor 
of  a  store  Is  not  an  insurer  against  accidents  to  customers,  but  is 
bound  to  exercise  reasonable  care  and  prudence  to  keep  the  stair- 
ways therein,  which  the  public  Is  tacitly  invited  to  use,  safe  for 
that  purpose. 

« 

2.  :  Presttmption.  The  fact  that  a  customer  falls  upon  a  stair- 
way does  not  raise  any  presumption  of  negligence  on  the  part 
of  the  proifrletor  of  the  store,  and  the  doctrine  of  res  ipsa  loquitur 
does  not  apply. 

8.  :  BtTBDEN  OF  Pboof.    .Where  recovery  Is  sought  for  personal 

Injury  sustained  by  a  customer  In  falling  upon  a  stairway  on 
the  ground  that  the  proprietor  of  the  store  was  negligent  in  per- 
mitting the  stairway  to  be  defective  in  some  particular  causing 
the  accident,  the  burden  is  upon  the  plaintiff  to  prove  that  the 
defective  condition  existed  and  was  known  to  the  proprietor  be- 
fore the  accident,  or  that  it  had  existed  for  so  long  a  time  there- 
tofore as  to  charge  the  proprietor  with  notice  and  to  have  af- 
forded him  a  reasonable  opportunity  to  repair  the  defect. 

4.  :  Duty  of  Store  Proprietor.    It  is  the  duty  of  the  proprietor 

of  a  store  to  maintain  such  a  degree  of  light  in  those  parts  of 
the  premises  where  the  public  is  invited  to  go  as  not  unreasonably 
to  endanger  a  customer  who  exercises  his  faculties  with  due  re- 
gard for  his  own  safety. 

6.  :  AciioN  FOR  Personal  Injuries:  Proof.     In  an  action  for 

personal  injuries  alleged  to  have  been  sustained  in  consequence 
of  the  negligence  of  the  proprietor  of  a  store  in  falling  properly  to 
light  the  premises,  the  plaintiff  cannot  recover  In  the  absence  of 
evidence  tending  to  show  that  lack  of  sufficient  light  bore  a  direct 
relation  to  the  accident,  as  the  proximate  and  efficient  cause  there- 
of. 

Appeal  from  the  district  court  for  Douglas  county: 
'  Lee  S.  Estku^b,  Judge.    Reversed. 

Brome  <&  Ramsey  and  J.  P.  Uvich,  for  appellant. 

Thomas  Q.  Harrison  and  James  C.  Kinsler,  contra. 
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Dorset,  C. 

The  plaintiff,  Eniiid  M.  Broadston,  brought  this  action 
against  the  defendant,  the  Beddeo  Clothing  Company,  to 
recover  for  personal  injuries  sustained  in  falling  down 
a  stainvay  in  the  defendant 's  store  in  the  city  of  Omaha. 
The  verdict  and  judgment  were  for  the  plaintiff,  and  the 
defendant  appeals. 

The  plaintiff,  having  business  as  a  customer  with  the 
credit  manager  of  the  store,  was  directed  to  his  desk, 
situated  in  a  gallery  about  10  feet  above  the  main  floor 
and  reached  by  a  stairway.  After  transacting  her  busi- 
ness, she  turned  to  descend  the  stairway  and  took  one 
step  down  with  her  right  foot,  but  in  attempting  to  take 
the  next  step  the  heel  of  her  left  shoe,  she  alleged,  caught 
or  was  twisted  in  the  carpet  on  the  floor  of  the  gallery 
near  the  head  of  the  stairway,  causing  her  to  trip  and 
fall,  the  heel  being  detached  from  the  left  shoe  in  the 
operation. 

In  her  petition  the  plaintiff  alleged  that  the  carpet  in 
which  her  foot  caught  was  loose,  and  that  the  gallery 
was  insufficiently  lighted ;  that  the  defendant  was  negli- 
gent in  permitting  the  carpet  to  be  loose  and  in  faiUng 
properly  to  light  the  place ;  that  this  was  a  violation  of 
the  duty  of  the  defendant  to  exercise  reasonable  care  for 
the  safety  of  those  invited  into  the  gallery;  and  that, 
if  the  defendant  did  not  know  that  the  carpet  was  loose 
and  the  gallery  insufficiently  lighted,  it  should,  by  the 
exercise  of  reasonable  care,  have  known  of  those  con- 
ditions. 

The  defendant  in  its  answer  denied  that  there  was  a 
loose  carpet  on  the  stairway  or  on  the  floor  of  the  gal- 
lery or  that  there  was  any  deficiency  of  light,  but  al- 
leged that  the  accident  occurred  because  the  heels  of  the 
shoes  which  the  plaintiff  was  wearing  were  too  high  for 
safetv,  and  that  the  heel  of  her  left  shoe  was  insecurelv 
fastened  on,  causing  her  to  stumble  and  fall  through  her 
own  negligence,  and  not  because  of  any  negligence  of  the 
defendant. 
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The  defendant's  contention  is  that  the  plaintiff's  evi- 
dence is  insufficient  to  sustain  the  verdict  because  she 
failed  to  produce  any  aflSrmative  proof  of  any  defect  in 
the  carpet  in  which  she  claimed  her  foot  caught.  Her 
testimony  relating  to  the  carpet  was,  in  substance,  that 
she  thought  it  was  the  carpet  that  she  was  standing  on ; 
it  felt  like  it;  she  felt  it  twist  in  contact  with  her  heel 
and,  whatever  it  was,  it  wound  around  her  heel  and  held 
on  very  firmly.  She  felt  it  pull  her  heel  off  and  dis- 
tinctly felt  the  pull  of  the  carpet;  she  had  no  chance  to 
observe  whether  it  was  a  carpet  or  the  condition  of  it, 
but  thought  it  was  something  like  a  carpet  or  a  rug. 
There  was  no  other  testimony  on  plaintiff's  part  with 
reference  to  the  carpet.  Several  witnesses  for  the  de- 
fendant testified  that  the  carpet  on  the  stairway,  which 
extended  for  a  short  distance  beyond  the  head  of  the 
stairway  onto  the  gallery,  was  practically  new,  without 
holes  or  defects,  and  was  securely  tacked  down. 

The  proprietor  of  a  store  is  not  an  insurer  against 
accidents  to  customers,  but  must  exercise  reasonable 
care  and  pmdence  to  keep  the  stairways  therein,  which 
the  public  is  tacitly  invited  to  use,  safe  for  that  purpose. 
Schvatterer  v,  Bamberger  <&  Co.,  81  N.  J.  Law,  558,  Ann. 
Cas.  1^12D,  139;  Field  &  Co.  v.  LeBosky,  133  111.  App. 
316;  Lord  v.  Sherer  Dry  Goods  Co.,  205  Mass.  1,  27  L. 
R.  A.  n.  8.^  232;  TMrkin  v.  O'Neill,  119  N.  Y.  221.  The 
mere  fact  that  a  customer  falls  on  a  stairway  does  not 
raise  any  presumption  of  negligence  on  the  part  of  the 
proprietor  of  the  fetore,  and  the  doctrine  of  res  ipsa 
loquitur  does  not  apply.  Brace  v,  Kirby,  43  Pa.  Super. 
Ct.  389;  Belsky  v.  Fourteenth  Street  Store,  121  N.  Y. 
Supp.  321. 

Where  it  is  alleged  as  the  basis  of  recovery  that  the 
proprietor  of  the  store  was  negligent  in  permitting  the 
stairway  on  which  the  accident  occurred  to  be  defective 
in  some  particular  causing  the  plaintiff  to  trip  and  fall, 
as,  for  instance,  that  the  carpet  on  it  was  loose  or  in  a  de- 
fective condition,  the  burden  is  upon  the  plaintiff  to  show 
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that  such  defect  existed  and  was  known  to  the  proprietor 
of  the  store  prior  to  the  accident,  or  that  it  had  existed 
for  such  a  space  of  time  prior  thereto  as  to  charge  the 
proprietor  with  notice  thereof  and  afford  him  a  reason- 
able opportunity  to  repair  the  defect.  Schnatterer  v. 
Bamberger  S  Co.,  supra;  Douglas  v.  Shepard  Norwell 
Co.,  217  Mass.  127;  Toland  v.  Paine  Furniture  Co.,  175 
Mass.  476. 

The  record  in  the  instant  case  discloses  no  evidence 
either  that  the  carpet  was  defective  before  the  accident 
or  that  any  such  condition  was  or  could,  by  any  principle 
of  implied  notice,  have  been  within  the  knowledge  of  the 
defendant.  All  of  the  positive  evidence  on  the  subject 
was  the  testimony  of  the  employees  of  the  defendant  to 
the  effect  that  there  was  no  such  defect.  The  utmost  that 
could  be  inferred  from  the  plaintiff's  testimony  is  that 
when  her  heel  caught  in .  the  carpet  a  defect  then  de- 
veloped, or  made  itself  manifest,  that  had  been  thereto- 
fore latent  ot  concealed. 

The  principle  followed  by  the  authorities  cited  is  that, 
in  the  absence  of  actual  knowledge  of  the  alleged  defect 
on  the  part  of  the  proprietor,  it  must  have  existed  so  long 
before  the  accident  that,  if  reasonable  care  had  been 
exercised  in  inspecting  the  premises,  it  would  have  be- 
come apparent,  in  which  event  it  would  have  been  negli- 
gence not  to  repair  it.  In  this  case  the  plaintiff  was 
herself  uncertain  as  to  just  what  it  was  that  caused  her 
to  fall.  She  made  no  observation  to  determine  whether 
there  was  any  defect  in  the  carpet.  No  effort  was  made 
on  her  part  to  prove  that  a  defective  condition  existed 
in  the  carpet  prior  to  the  accident.  Her  evidence,  in  our 
opinion,  fell  short  of  the  proof  required  to  establish 
negligence  on  the  defendant's  part  in  permitting  a  car- 
pet which  it  knew,  or  by  reasonable  care  would  have 
known,  to  be  defective  to  remain  on  the  stairway  or  gal- 
lery. 

Plaintiff  also  alleged  that  the  st^rway  was  inadequate- 
ly lightG»d,  and  we  shall  now  inquire  whether  that  aver- 
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ment  and  the  proof  in  support  thereof  can  be  considered 
a  sufficient  basis  for  a  finding  of  negligence,  independent- 
ly of  the  allegation  that  the  carpet  was  defective.  The 
evidence  offered  upon  that  question  by  the  plaintiff  was 
confined  to  her  own  testimony,  which  was  to  the  effect 
that  the  gallery  was  poorly  lighted  and  very  dark;  that 
there  were  individual  lights  on  the  desks  in  the  gallery 
used  by  employees  of  the  credit  department,  which,  how- 
ever, lighted  only  the  tops  of  the  desks;  that  the  light 
on  the  top  of  the  credit  manager's  desk,  which  was  near 
the  stairway,  was  turned  off;  and  that  no  light  was  cast 
upon  the  stairway  from  any  of  the  lights  in  the  gallery. 
On  behalf  of  the  defendant  it  was  shown  that  there  were 
several  arc  lights  and  gas  lamps  suspending  from  the 
ceiling  of  the  store,  making  about  24  separate  lights; 
that  there  were  6  or  8  lights  attached  to  drop  cords  es- 
pecially for  lighting  the  gallery,  in  addition  to  the  desk 
lamps,  and  that  there  was  a  large  light  depending  from 
a  drop  cord  directly  opposite  the  point  where  the  stair- 
w^ay  turned  to  go  up  to  the  gallery. 

In  determining  whether  the  evidence  as  to  lighting 
shows  a  sufficient  compliance  with  the  defendant's  duty 
of  ordinary  care  for  the  safety  of  its  customers,  it  should 
be  considered  in  relation  t6  the  circumstances  of  the  acci- 
dent, to  see  what  relation  insufficiency  of  light  bore  to 
the  cause  of  the  accident.  Evidently  the  premises  were 
well  enough  lighted  to  disclose  to  the  plaintiff  the  exis- 
tence and  character  of  the  stairway  and  the  arrangement 
of  that  part  of  the  gallery  where  the  credit  department 
was  located.  She  had  no  difficulty  in  distinguishing  ob- 
jects and  persons  in  the  gallery.  It  is  not  shown  that 
she  looked  down  where  she  was  standing  before  turning 
to  descend  the  stairs,  and  that  because  of  poor  light  she 
was  unable  to  see  the  floor  or  carpet. 

It  having  been  determined  that  the  allegation  that  the 
carpet  was  loose  or  defective  furnishes  no  ground  to 
charge  the  defendant  with  negligence,  it  follows  that  the 
defendant's  duty  of  lighting  the  premises  ought  not  to 
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be  considered  from  the  same  point  of  view  as  if  the  evi- 
dence showed  that  there  was  a  known  defect  there  which 
it  was  the  duty  of  the  defendant  to  guard  against  by 
taking  unusual  precautions  with  regard  to  lighting  at 
that  point.  Under  the  circumstances  of  this  caae,  it  was 
the  duty  of  the  defendant  to  light  the  premises  in  such 
manner  as  to  make  the  stairway  and  gallery  reasonably 
visible  to  the  plaintiff,  so  that  she  might,  by  exercising 
her  faculties  with  ordinary  care,  get  up  and  down  thf> 
stairs  with  safety.  WeUer  v.  Consolidated  Gas  Co.,  198 
N.  Y.  98. 

Nothing  in  the  record  indicates  that  the  steps  of  the 
stairway,  were  so  obscure  that  she  did  not  see  them 
plainly  enough  to  descend  in  safety.  It  was  not  a  case 
in  which  she  was  injured  in  stepping  down  into  a  dark 
place  where  the  obscurity  misled  her.  There  is  nothing 
to  show  that  lack  of  light  had  anything  to  do  with  the 
catching  of  her  heel,  or  that  if  there  had  been  more  light 
this  would  not  have  happened.  There  was  an  entire 
failure,  in  our  opinion,  to  establish  that  defective  light- 
ing had  any  relation  to  the  accident  as  an  eflScient  cause 
thereof. 

There  being  no  evidence  of  actionable  negligence  on 
the  part  of  the  defendant,  the  evidence  is  insufficient  to 
support  the  verdict,  and  we  therefore  recommend  that 
the  judgment  of  the  court  below  be  reversed  and  the 
cause  remanded  for  further  proceedings. 

Per  Curiam.  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  reversed 
and  the  cause  remanded,  and  this  opinion  is  adopted  by 
and  made  the  opinion  of  the  court. 

Reversed. 

194  Neb.— 39 
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Belle  F.  Kob,  appellee,  v,  American  Eagle  Fire  In- 
surance Company,  appellant, 

Feled  Mat  15,  1920.     No.  20985. 

1.  Insurance:  Pabol  Contract.  It  Is  essential  to  a  valid  parol  con- 
tract of  insurance  that  there  should  be  a  definite  understanding, 
and  the  minds  of  the  parties  must  meet,  as  to  the  company  in 
which  the  insurance  is  to  be  placed,  the  property  to  be  covered, 
the  amount  of  the  insurance,  and  the  duration  of  the  risk,  and 
the  premium  to  be  paid  must  be  agreed  upon  and  paid,  or  exist 
as  a  legal  charge  against  the  party  insured,  where  the  contract  Is 
not  conditioned  upon  payment  in  advance. 

2.   :  :  Pbemium.    Previous  dealings  between  the  parties 

may  be  looked  to  in  determining  whether  an  Insurance  contract 
was  intended  to  be  conditional  upon  the  prepayment  of  the  pre- 
mium, or  whether  the  extension  of  credit  waa  contemplated. 

3.  :  :  Duration  of  Risk.  Although  no  express  agree- 
ment was  reached  as  to  the  duration  of  the  risk,  a  parol  contract  of 
insurance  will  not  be  invalidated  for  uncertainty  in  that  particular, 
if  the  intention  of  the  parties  as  to  the  duration  of  the  risk  can  be 
gathered  from  the  facts  and  circumstances  in  evidence. 

4.   :   :   :    Evidence.     In  an  action  to  enforce  an 

alleged  parol  contract  to  Insure,  proof  that  the  Insurance  com- 
pany previously  had  issued  to  the  plaintifF  a  five-year  policy  cover- 
ing the  same  property,  which  was  afterwards  canceled,  was  not 
evidence  of  a  definite  understanding  between  the  parties  that  the 
duration  of  the  risk  should  be  the  same  under  the  parol  contract, 
where  nothing  was  said  between  the  parties  with  reference  to 
the  prior  policy,  or  from  which  a  mutual  intention  to  adopt  its 
terms  could  bo  inferred. 

6.   :  Removal  of  Goods.    It  is  not  Indispensable  to  recovery  for 

the  loss  of  goods  insured,  after  their  removal  to  a  different  place, 
that  consent  should  have  been  first  obtained  for  the  removal;  sub- 
sequent ratification  and  consent  by  the  Insurer,  with  knowledge 
of  the  facts,  is  equivalent  to  precedent  consent. 


;  :  Forfeiture:  Watver.    In  an  action  to  recover  for 

the  loss  of  goods  insured  after  their  removal  to  a  different  loca- 
tlon,  the  defense  of  forfeiture  on  the  ground  of  such  removal  will 
be  held  to  have  been  waived,  where,  prior  to  the  loss,  the  Insured 
gave  notice  of  such  removal  and  requested  the  authorized  agent 


*' 
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of  the  insurer  to  transfer  the  insurance  to  cover  the  goods  in 
their  new  location,  and  the  agent  agreed  to  make  such  transfer; 
although  no  formal  consent  or  transfer  was,  in  fact,  executed. 

7.  :  :  Attthobization  by  Agent.     An  agent  authorized 

to  issue  policies  of  insurance  in  a  certain  county,  who  enters  into 
a  valid  contract  to  insure  goods  therein  which  are  afterwards 
removed  to  another  county,  may  bind  his  principal  to  transfer 
the  insurance  to  cover  the  property  in  its  new  location,  where, 
upon  being  notified  by  the  insured  of  such  removal,  the  agent 
promises  on  behalf  of  the  insurer  to  make  the  transfer,  and  the 
insured  is  not  informed  by  him,  or  otherwise,  of  any  restriction 
upon  the  agent's  authority  in  that  regard. 

8.  Trial:  Instbuction.  An  instruction  which  igno'res  the  principal 
issues  in  the  case,  and  authorizes  the  Jury  to  base  their  verdict 
upon  their  finding  as  to  a  single  controverted  fact  not  decisive  of 
those  issues,  is  erroneous. 

Appeal,  from  the  district  court  for  Lancaster  county: 
WiLiARD  E.  Stewart,  Judge.   Reversed.  ' 

Charles  Battelle,  H.  F.  GuUe  and  G.  L.  Clark,  for  ap- 
pellant. 

Berge  <&  McCarty,  contra. 

Dorset,  C. 

The  plaintiff  recovered  in  this  action  upon  an  al- 
leged parol  contract  to  insure  her  household  goods  and 
piano,  and  the  defendant  appeals.  She  claims  the  con- 
tract in  question  was  entered  into  in  April,  1916,  by  the 
Fidelity  Underwriters  of  New  York,  through  J.  M. 
Guile  and  Henry  F.  Guile,  its  agents  in  Lincoln,  Nebras- 
ka. In  August,  1916,  the  defendant  took  over  the  busi- 
ness and  assumed  the  liabilities  of  the  Fidelity  Under- 
writers, and  the  Guiles  thereafter  became  the  defend- 
ant's agents. 

The  plaintiff's  petition  sets  forth  that  in  the  spring 
of  1916,  in  consideration  of  a  premium  of  about  $21,  the 
exact  amount  of  which  she  does  not  remember,  but  which 
she  promised  to  pay,  the  defendant  insured  the  piano  in 
the  sum  of  $400,  and  the  household  goods  in  the  sum  of 
$400,  against  loss  by  fire  for  the  period  of  five  years, 
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and  agreed  to  write  a  policy  on  its  usual  form  in  pur- 
suance of  said  agreement;  and  thereafter  she  moved 
from  Lancaster  county  to  Platte  county,  Nebraska,  and 
took  the  insured  property  with  her ;  that,  on  November 
30,  1917,  through  her  husband  and  agent,  John  A.  Kor, 
she  informed  the  defendant  of  her  change  of  residence 
and  of  the  removal  of  the  property,  and  requested  that 
the  insurance  be  made  to  cover  it  in  Platte  county;  that 
at  that  time  she  paid,  and  the  defendant  accepted,  $10 
upon  the  premium;  and  that  the  property  was  wholly 
destroyed  by  fire  on  December  11,  1917. 

The  defendant,  in  its  answer,  denied  that  any  contract 
to  insure  the  property,  or  to  issue  a  policy  thereon,  had 
been  entered  into  as  alleged,  or  that  any  request  had 
been  made  of  it  to  niake  the  insurance  cover  the  prop- 
erty after  its  removal  to  Platte  county;  admitted  re- 
ceiving the  $10  payment,  but  alleged  that  it  was  paid 
upon  a  policy  of  insurance  which  it  was  carrying  upon 
a  dwelling-house  belonging  to  the  plaintiff  in  Lincoln. 

The  proof  offered  by  the  plaintiff  to  substantiate  the 
contract  consisted  of  the  testimonv  of  her  husband  that 
in  April,  1916,  he  went  to  the  office  of  the  Guile  agency 
and  told  Henry  F.  Guile  that  he  wanted  to  insure  the 
property  in  the  sum  of  $400  on  household  goods  and 
$400  on  the  piano;  that  Guile  made  out  a  list  of  the 
household  goods,  and  that  he  told  Guile  to  write  the 
insurance ;  that  the  premium,  the  exact  amount  of  which 
the  witness  could  not  recollect,  was  mentioned,  but  noth- 
ing was  said  obout  paying  it.  He  stated  that  Guile 
asked  him  if  he  could  write  the  policy,  and  that  the  wit- 
ness told  him  he  could.  The  witness  further  testified 
that  no  other  communication  took  place  between  the 
plaintiff  and  the  Guile  agency  until  November  30,  1917, 
when  the  witness  came  to  Lincoln,  and,  as  he  stated,  met 
Henry  F.  Guile,  and  remarked  to  him  that  he  had  not 
paid  the  insurance  premium  and  that  he  would  pay  it; 
that  Guile  then  asked  him  if  he  had  the  policy,  and  the 
witness  replied  that  it  had  never  been  sent  to  him ; 
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whereupon  Guile  searched  for  the  policy,  and,  not  finding 
it,  looked  in  a  book,  and  said  it  was  $400  on  the  piano 
and  $400  on  the  household  goods,  and  thaf  the  premium 
was  $21  and  some  cents;  that  the  witness  told  him  he 
would  pay  $10  then  and  the  remainder  when  he  returned 
to  Lincoln.  He  also  testified  that  he  instructed  Guile 
to  make  the  policy  cover  the  property  in  Platte  county, 
and  that  Guile  said  he  would  transfer  the  insurance  right 
away. 

It  appears  from  the  record  that,  while  the  plaintiff  was 
residing  in  Lincoln  in  1912,  she  took  out  a  policy  of  $600 
on  her  piano  and  household  goods  in  the  Fidelity  Under- 
writers of  New  York  through  the  Guile  agency.  That 
policy  expired  in  September,  1915,  and  a  new  policy  for 
$800  was  issued  on  the  same  property,  which, ^however, 
was  lost  and  never  delivered  to  the  plaintiff,  the  com- 
pany obtaining  from  her  a  *4ost  policy  voucher,"  re- 
leasing it  from  liability  thereunder.  The  plaintiff  moved 
to  Platte  county  in  April,  1917. 

Henry  F.  Guile  denied  that  his  agency  had  issued,  or 
entered  into  any  agreement  to  issue,  a  policy  on  the 
property  in  question  after  the  cancelation  of  the  policy 
issued  in  September,  1915.  He  admitted  that  he  met  and 
talked  with  Kor  on  November  30,  1917,  and  that  he  col- 
lected $10  from  him  at  that  time.  He  stated,  however, 
that  this  was  paid  upon  a  premium  due  upon  insurance 
covering  the  plaintiff's  house  in  Lincoln,  which  his 
agency  was  carrying.  Guile  further  testified  that,  after 
the  plaintiff  removed  to  Platte  county,  her  husband  at 
one  time  requested  him  to  insure  the  property  there,  but 
that  he  stated  that  he  was  not  authorized  to  do  so.  He 
denied  that  anything  was  said  on  that  subject  during 
the  interview  November  30, 1917,  or  that  Kor  ever  talked 
with  him  about  transferring  the  insurance  to  cover  the 
property  in  Platte  county. 

The  defendant  contends  that  the  evidence  is  insuffi- 
cient to  establish  the  alleged  oral  contract  of  insurance 
in  April,  1916.     An  oral  agreement  to  insure  must  be 


614  NEBRASKA  REPORTS.  [Vol.  104 

■ " -  -,  ■      -  _  .  .  I    - — —  _ 

Kor  ▼.  American  Eagle  Fire  Izub.  Co. 

definite  as  to  all  of  the  material  terms  of  the  contract. 
Glatfelter  v.  Security  Ins.  Co.,  102  Neb.  464 ;  JBridges  v. 
St  Paul  Fire  dt  Marine  Ins.  Co.,  102  Neb.  316.  In  order 
to  make  a  valid  contract  of  insurance,  a  definite  under- 
standing must  be  reached,  and  the  minds  of  the  parties 
must  meet,  as  to  the  company  in  which  the  insurance  is 
to  be  placed,  the  property  to  be  covered,  the  amount  of 
the  insurance  and  the  duration  of  the  risk,  and  the  pre- 
mium to  be  paid  must  be  agreed  upon  and  paid,  or  exist 
as  a  legal  charge  against  the  party  insured,  where  the 
contract  of  insurance  is  not  conditioned  upon  payment 
in  advance.  Cleveland  Oil  <&  Paint  Mfg.  Co.  v.  Norwich 
Union  Fire  Ins.  Society,  34  Or.  228;  Todd  v.  German- 
American  Ins.  Co.,  2  Ga.  App.  789.  The  testimony  of- 
fered on  behalf  of  the  plaintiff  establishes  with  sufficient 
certainty  that  the  insurance  was  to  be  placed  in  the 
Fidelity  Underwriters  of  New  York,  the  predecessor  of 
the  defendant,  whose  liabilities  the  defendant  assumed. 
There  is  no  uncertainty  in  the  testimony  on  behalf  of 
plaintiff  as  to  the  property  to  be  covered  or  the  amount 
of  the  insurance ;  but  it  was  lacking  in  definiteness  with 
reference  to  the  premium  and  the  duration  of  the  risk. 
With  regard  to  the  premium,  the  plaintiff's  husband 
testified  that  in  his  conversation  with  Henry  F.  Guile  the 
amount  of  the  premium — about  $21 — was  mentioned,  but 
nothing  was  said  about  paying  it.  In  September,  1915, 
however,  the  Guile  agency  wrote  a  policy  for  $800  in 
the  Fidelity  Underwriters  on  the  identical  property, 
which  was  afterwards  canceled.  The  premium  upon  this 
policy  was  $20  for  the  term  of  five  years.  It  appeared, 
furthermore,  that  in  August,  1915,  a  policy  in  the  same 
company  had  been  issued  upon  the  plaintiff's  dwelling- 
house  in  Lincoln,  the  premium  upon  which  was  still 
unpaid  in  November,  1917,  when,  according  to  the  testi- 
mony of  Henry  F.  Guile,  the  plaintiff  paid  him  $10  to 
apply  upon  it.  It  is  the  rule  that  previous  dealings  be- 
tween the  parties  may  be  looked  to  in  determining 
whether  a  cash  payment  or  credit  was  intended,  and 
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whether  prepayment  of  the  premium  was  waived  by  the 
insurer.  Western  Assurance  Co.  v.  McAlpin,  23  Ind. 
App.  220,  77  Am.  St.  Eep.  423;  (Commercial  Fire  Ins. 
Co.  V.  Morris  d  Co.,  105  Ala.  498;  Home  Ins.  Co.  v. 
Adler,  71  Ala.  516;  Boice  v.  Thames  and  Mersey  Marine 
Ins.  Co.,  38  Hun  (N.  Y.)  246.  The  course  of  dealing  be- 
tween the  parties  with  reference  to  insurance  premiums 
affords  some  basis  for  the  inference  that  definite  terms 
of  payment  of  the  premium  upon  the  alleged  contract  of 
insurance  were  not  exacted  by  the  insurer  ^s  agent,  and 
that  there  was  a  tacit  or  implied  understanding  that 
credit  should  be  extended. 

The  testimony  upon  which  the  plaintiff  relies  to  estab- 
lish the  terms  of  the  alleged  contract  is  silent  as  to  the 
duration  of  the  risk;  it  is  not  stated  that  the  agent 
Guile  agreed  to  write  it  for  five  years  or  for  any  other 
definite  term.  In  spite  of  the  absence  of  specific  testi- 
mony upon  that  point,  the  alleged  contract  of  insurance 
might  be  enforced,  if  the  intention  of  the  parties  as  to 
the  duration  of  the  risk  could  be  gathered  from  the  cir- 
cumstances in  evidence.  Concordia  Fire  Ins.  Co.  v.  Hef- 
fron,  84  HI.  App.  610;  Home  Ins.  Co.  v.  Adler,  supra.  The 
only  circumstance  that  could  throw  4ight  upon  the  mat- 
ter is  the  fact  that  the  policy  issued  in  September,  1915, 
and  later  canceled,  was  for  five  years,  and  that  the  pre- 
mium thereon  was  approximately  the  same  as  the  amount 
of  premium  which  the  plaintiff's  husband  testified  was 
mentioned  in  the  conversation  in  April,  1916.  There 
was  no  testimony,  however,  that  reference  was  made  to 
the  previous  policy  during  that  conversation,  or  that 
anything  was  said  to  the  effect  that  the  contract  which 
they  were  then  discussing  should  be  upon  the  same  terms 
as  the  canceled  policy. 

The  conversation  upon  which  plaintiff  relies  to  estab- 
lish the  alleged  parol  contract  occurred  in  April,  1916, 
while  the  property  was  destroyed  by  fire  in  December, 
1917.  According  to  the  plaintiff's  own  evidence,  she 
made  no  demand  for  the  policy  which  she  claimed  the 
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insurance  agent  agreed  to  issue,  nor  did  she  make  any 
inquii-y  in  regard  to  it,  until  November  30,  1917.  The 
proof  adduced  was,  in  our  opinion,  too  vague  to  justify 
a  finding,  even  by  inference,  that  a  complete  contract 
was  entered  into  to  insure  the  property  for  any  certain 
time.  Cleveland  Oil  S  Paint  Mfg.  Go.  v.  Norwich  Union 
Fire  Ins.  Society,  supra;  Strohn  v.  Hartford  Fire  Ins. 
Co.,  37  Wis.  625, 19  Am.  Rep.  777. 

Another  element  of  the  plaintiff's  case  was  the  effect 
of  the  removal  of  the  insured  property  to  Platte  county 
upon  her  rights  under  the  alleged  contract  of  insurance. 
The  plaintiff,  in  her  petition,  alleged  that  the  insurance 
company  agreed  to  issue  its  usual  form  of  policy  in  con- 
formity with  the  parol  contract*.  *  The  policy  probablj- 
would  have  contained  an  express  provision  relative  to 
the  location  of  the  property  and  invalidating  the  insur- 
ance in  case  of  removal  without  the  insurer's  consent. 
But  no  such  stipulation  of  the  company's  ordinary  form 
of  policy  was  pleaded  or  offered  in  evidence.  The  plain- 
tiff, however,  by  pleading  that  in  November,  1917,  she 
gave  notice  of  the  removal  and  requested  that  the  insur- 
ance be  made  to  cover  the  property  in  Platte  county, 
conceded  that  it  W£Ps  necessary  to  her  right  to  recover 
to  show,  either  that  the  defendant  consented  that  the 
insurance  should  cover  the  property  in  its  new  location, 
or  that,  by  its  conduct  after  receiving  notice  of  its  re- 
moval, the  defendant  waived  its  right  to  claim  a  for- 
feiture of  the  insurance  on  that  ground. 

That  such  right  of  forfeiture  may  be  waived  by  the 
duly  authorized  agent  of  the  insurer  is  well  established. 
Burlington  Ins.  Co.  v.  Campbell  <&  Talbot^  42  Neb.  208. 
It  is  not  indispensable  to  recovery  for  the  loss  of  goods 
insured  after  their  removal  to  a  different  place  that  con- 
sent should  have  been  first  obtained  for  the  removal; 
subsequent  ratification  and  consent  by  the  insurer,  with 
knowledge  of  the  facts,  is  equivalent  to  precedent  con- 
sent. Wiiliamshurq  City  Fire  Ins.  Co.  v.  Cary,  83  111. 
453. 
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If  there  was  a  valid  contract  to  insure,  and  the  plain- 
tiff thereafter  notified  the  defendant's  authorized  agent 
of  the  removal  of  the  property,  requesting  that  the  in- 
surance be  made  to  cover  it  in  its  new  location,  and  the 
defendant's  agent  promised  to  transfer  the  insurance, 
those  facts  would  be  sufficient  to  constitute  a  waiver. 
•  The  testimony  for  the  plaintiff  as  to  such  facts  is  contro- 
verted; but,  in  determining  whether  the  waiver  was  es- 
tablished by  sufficient  evidence,  this  court  is  required  to 
adopt  the  plaintiff's  version  of  the  facts.  After  receiv- 
ing notice  of  the  removal,  the  insurer  could  not  lead  the 
insured  to  believe  that  it  was  willing  to  continue  the  risk, 
remain  quiescent  until  after  the  property  had  been  de- 
stroyed by  fire,  and  then  claim  that  the  insurance  was 
forfeited.  After  notice  of  removal  under  such  circum* 
stances,  it  would  be  incumbent  upon  the  insurer  affirma- 
tively to  rescind  the  contract  and  cancel  the  insurance. 
Williamsburg  City  Fire  Ins.  Co.  v.  Cary,  supra;  Cooper 
V.  German- American  Ins.  Co.,  96  Minn.  81. 

The  only  question  with  regard  to  the  alleged  waiver  is 
whether  it  was  within  the  scope  of  Guile's  authority  as 
agent  to  bind  the  defendant  by  consenting  to  the  trans- 
fer, and  whether  notice  to  him  was  notice  to  the  defend- 
ant. The  principal  is  bound  by  the  acts  of  his  agent 
within  the  apparent  scope  of  the  agent's  authority. 
Guile  was  agent  with  authority  to  issue  policies  of  in- 
surance. He  testified  that,  in  case  the  policy  had  been 
issued  by  him  in  Lincoln  and  the  insured  moved  to  an- 
other city  or  town,  he  was  authorized  to  transfer  the 
insurance,  but  not  in  case  the  insured  removed  to  a  farm. 
It  was  not  shown  that  this  restriction  upon  his  authority 
ever  had  been  brought  to  the  knowledge  of  the  plaintiff. 
Guile  testified  that,  on  one  occasion  when  the  plaintiff's 
husband  spoke  to  him  about  insurance,  he  told  him  he  was 
not  authorized  to  write  insurance  in  Platte  county, 
but  not  that  he  could  not  transfer  insurance  already 
written.  So  far  as  appeared  to  the  plaintiff  or  her 
agent,  Guile  was  authorized  to  transfer  the  insurance. 
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The  defendant  is  in  no  position  to  maintain  that  Guile 
was  without  apparent  authority  to  consent  to  the  trans- 
fer. Whether  he  did  in  fact  consent  was  a  question  for 
the  jury,  and  there  was,  we  think,  sufficient  evidence  to 
warrant  its  suhmission,  provided  there  had  been  suf- 
ficient proof  to  establish  the  alleged  parol  contract  of  in- 
surance in  April,  1916. 

In  the  instructions  given  by  the  trial  court  appears 
the  following:  **If  the  evidence  satisfies  you  that  the 
agent  of  defendant,  or  of  said  Fidelity  Underwriters,  re- 
ceived said  $10  pajonent  upon  the  understanding  that  it 
was  in  part  payment  for  insurance  upon  said  goods  and 
piano,  in  Platte  county,  the  plaintiff  will  be  entitled  to 
recover  from  the  defendant.  On  the  other  hand,  if  you 
believe  from  the  evidence  that  said  $10  payment  was  for 
credit  on  the  real  estate  policy,  then  the  plaintiff  would 
not  be  entitled  to  recover  in  this  action.*' 

The  principal  issues  in  the  case  were:  First,  whether 
the  insurance  contract  was  made  in  April,  1916,  as  al- 
leged; and,  second,  whether,  in  the  event  the  evidence 
was  sufficient  to  establish  the  contract,  the  defendant 
agreed  to  transfer  the  insurance  to  cover  the  property 
in  Platte  county.  The  alleged  payment  in  November, 
1917,  had  a  bearing  upon  these  issues,  but  was  not  con- 
clusive of  them.  In  directing  the  jury  to  base  their  ver- 
dict upon  their  finding  upon  the  question  of  the  premium 
payment  alone,  the  instruction  was  erroneous,  and  upon 
a  retrial  should  not  be  given. 

Because  of  the  deficiency  of  proof  to  establish  the  al- 
leged contract,  as  well  as  for  error  in  the  instruction  re- 
ferred to,  we  recommend  that  the  judgment  be  reversed 
and  the  cause  remanded  for  further  proceedings. 

Per  Curiam.  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  reversed 
and  the  cause  remanded  for  further  proceedings,  and 
this  opinion  is  adopted  by  and  made  the  opinion  of 
the  court. 

Reversed. 
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Patrick  J.  Langdon,  Guakdian,  appeuliBB,  v.  Margaret 
Langdon,  defendant:  United  States  Fidelity  & 
Guaranty  Company,  appellant. 

Filed  Mat  15,  1920.     No.  21003. 

1.  Guardian  and  Ward:  Action  on  Bond.  The  county  court  has  ex- 
clusive jurisdiction  to  determine  the  state  of  accounts  between 
the  guardian  and  ward,  and  no  action  ca^  be  maintained  upon  a 
guardian's  bond  until  the  amount  to  be  due  from  the  guardian 
is  first  ascertained  on  the  settlement  of  the  guardian's  final  ac- 
count by  the  county  court. 

2.  :  Accounting:  Decree:  Concltjbive  on  StrRETT.    The  order 

and  decree  of  the  county  court  as  to  the  amount  due  from  the 
guardian  to  his  ward  upon  the  final  accounting  and  settlement 
of  the  guardian  is  final  and  conclusive  upon  the  sureties  upon 
,the  guardian's  bond,  both  as  to  the  bond  entered  into  upon  his 
appointment  or  for  any  bond  he  may  have  been  required  to  give 
under  a  license  to  sell  his  ward's  real  estate. 

Appeal  from  the  district  court  for  Lancaster  county: 
Willard  E.  Stewart,  Judge.    Affirmed. 

Strode  d  Beghtol,  for  appellant. 

Anthony  E.  Langdon  and  William  R.  Patrick,  contra. 

TiBBETS,  C. 

This  is  an  action  brought  by  Patrick  J.  Langdon,  as 
guardian  of  William  Kieran  Langdon,  an  incompetent, 
to  recover  from  the  defendants,  Margaret  Langdon, 
former  guardian  of  the  person  and  estate  of  the  incom- 
petent, and  her  surety,  the  defendant  United  States  Fi- 
delity &  Guaranty  Company,  the  amount  claimed  to  be 
due  the  plaintiff,  William  Kieran  Langdon,  from  the  de- 
fendants, upon  a  bond  in  which  Margaret  Langdon  was 
principal  and  the  United  States  Fidelity  &  Guaranty 
Company  was  surety.  Trial  was  had  to  the  court  and 
judgment  rendered  for  the  plaintiff  and  against  the 
defendant  surety  company  for  $5,755.35.  The  defendant 
surety  company  appeals. 
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The  defendant  Margaret  Langdon  is  the  mother,  and 
was  in  1905,  and  for  some  considerable  period  thereafter, 
the  guardian  of  the  person  and  estate  of  William  Kieran 
Langdon,  the  plaintiff  herein ;  that  during  said  year  of 
1905,  and  as  guardian  of  the  plaintiff,  and  the  then 
minor,  she  duly  obtained  a  license  from  the  district  court 
for  Lancaster  county,  Nebraska,  to  sell  80  acres  of  land 
in  Sarpy  county,  Nebraska,. in  which  her  ward  had  an 
interest,  and  the  defendant  surety  company  became  her 
surety  upon  a  bond  running  to  the  judge  of  the  district 
court  with  the  usual  and  statutory  requirements  and 
conditions  that  the  guardian  account  for  the  proceeds 
of  the  sale  in  the  manner  provided  by  law.  The  land 
was  sold,  and  on  September  7,  1906,  the  ward  became  of 
legal  age,  and  on  the  6th  day  of  November,  1906,  he 
executed  and  delivered  to  the  guardian  two  receipts 
similar  in  form  and  substance — one  was  filed  in  the  oflSce 
of  the  clerk  of  the  district  court  for  Lancaster  county, 
Nebraska,  January  30,  1907,  the  other  was  filed  in  the 
office  of  the  county  court  of  Lancaster  county,  Nebraska, 
November  10,  1906 — ^in  full  satisfaction  of  the  proceeds 
due  him  from  the  sale  of  said  real  estate,  and  requested 
that  the  surety  be  discharged.  On  the  5th  day  of  June, 
1907,  the  ward  was  confined  in  the  state  hospital  for  the 
insane  at  Neyada,  Missouri,  where  he  remained  for  the 
greater  portion  of  the  time  until  April  30,  1915. 

In  July,  1915,  he  filed  a  petition  in  the  county  court  of 
Lancaster  county,  of  which  the  material  allegations,  ^s 
far  as  the  issues  in  this  case  are  concerned,  were  that, 
as  guardian  of  his  person  and  estate,  Margaret  Langdon 
had  received  large  sums  of  money  belonging  to  the  peti- 
tioner, had  never  accounted  for  the  same,  and  praying 
that  a  citation  be  issued  and  that  she  be  compelled  to 
account  for  all  the  moneys  and  property  coming  into  her 
possession  as  guardian  of  the  petitioner.  Citation  was 
accordingly  issued,  the  parties  appeared  personally  and 
by  their  attorneys,  and  upon  a  hearing  the  court  found 
that  the  receipt  given  by  the  ward  to  the  guardian  should 
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be  canceled  and  held  for  naught,  aiid  so  ordered.  The 
court  further  found  that  there  was  due  from  the  guar* 
dian  from  the  sale  of  the  said  lands  in  Sarpy  county, 
principal  and  interest,  the  sum  of  $6,726.13. 

The  instant  action  was  brought  for  the  recovery  of 
that  s\im  with  interest  against  the  guardian  and  her 
surety,  United  States  Fidelity  &  Guaranty  Company.  No 
service  was  had  upon  the  guardian  in  this  action.  The 
answer  of  defendant  guaranty  company  consists  prac- 
tically of  a  statement  of  facts  as  heretofore  set  forth; 
further,  that  the  receipt  heretofore  mentioned  was  on 
file  in  the  office  of  the  clerk  of  the  district  court  in  Lan- 
caster county  from  the  30th  day  of  January,  1907,  and 
that  the  plaintiff  is  estopped  by  laches  from  the  prosecu- 
tion  of  this  action ;  that  more  than  five  years  had  elapsed 
since  the  application  of  the  guardian  to  dispose  of  the 
proceeds  of  said  sale  according  to  law  accrued,  and 
thereby  the  plaintiff  is  barred  by  the  statute  of  limita- 
tions ;  further,  that  the  surety  company  was  not  a  party 
to  the  proceedings  in  the  county  court  and  therefore  not 
bound  by  the  decree  therein  rendered* 

There  are  practically  only  two  issues  involved  in  this 
case .  The  first  and  primary  issue  is :  Did  the  decree  of 
the  county  court  bind  the  surety  company?  Second, 
was  there  such  laches  on  the  part  of  the  plaintiff  as 
would  estop  him  in  prosecuting  this  action?  In  the 
first  contention  it  is  self-evident  that,  if  it  was  neces- 
sary, in  order  to  bind  the  defendant,  it  should  have  been 
made  a  party  to  the  proceedings  for  a  final  accounting 
in  the  county  court,  the  plaintiff  is  not  entitled  to  re- 
cover, as  the  evidence  of  the  indebtedness  was  based  en- 
tirely upon  the  decree  rendered  by  that  court.  The  rule 
is  well  settled  and  is  almost  the  universal  rule  of  everv 
court  of  last  resort  in  the  United  States,  where  the  stat- 
ute is  similar  to  that  of  this  state,  that  the  county  court 
must  first  determine  the  amount  due  from  the  guardian 
to  the  ward  before  an  action  can  be  brought  on  the 
guardian's  bond. 


622  NEBRASKA  REPORTS.  [Vol.  104 

*-^ — ■ — 1--  r-  —  -  -  II  I  11     ■ 

Langdon  y.  Langdon. 

"A  right  of  action  on  a  guardian's  bond,  to  recover 
the  amount  remaining  in  the  hands  of  the  guardian,  jBrst 
accrues  to  the  ward,  when  such  amount  is  ascertained 
by  the  county  court  on  the  settlement  of  the  guardian's 
final  account."  Ball  v,  LaClair,  17  Neb.  39.  The  court 
in  the  opinion  say:  **Upon  the  granting  of  the  letters  of 
guardianship,  and  approving  the  bond,  the  probate  court 
in  a  sense  acquired  jurisdiction  of  the  case  and  of  the 
parties,  and  it  seems  to  me  to  be  not  only  logical,  but 
in  accordance  with  the  weight  of  authority,  that  such 
jurisdiction  remains  exclusive  for  the  purpose  of  fix- 
ing the  liability  of  the  guardian."  The  rule  laid  down 
in  the  case  of  Ball  v.  LaClair,  supra,  was  adhered  to  and 
cited  with  approval  in  the  case  of  Bishee  v.  Gleason,  21 
Neb.  534.  In  the  last-cited  case  this  court  in  the  opinion 
cites  and  adopts  the  rule  as  laid  down  in  the  case  of 
Allen  V.  Tiff  any  y  53  Cal.  16,  in  which  it  was  held:  **The 
probate  judge  has  exclusive  jurisdiction  to  determine 
the  state  of  accounts  between  the  guardian  and  ward. 
An  action  against  the  guardian  for  default  will  not  lie 
in  the  district  court  until  after  an  accounting  and  settle- 
ment in  the  probate  court." 

In  the  instant  case  the  theory  of  the  defendant  seems 
to  be  that  the  guardian  may  settle  with  his  ward  after 
he  attains  his  majority  or  pay  the  proceeds  of  any  funds 
belonging  to  the  ward  in  his  hands  into  court,  or,  as  in 
the  instant  case,  where  the  funds  in  his  hands  are  the 
proceeds  of  the  sale  of  real  estate  in  which  the  ward 
has  an  interest,  by  turning  it  over  to  the  regular  guard- 
ian appointed  by  the  probate  court,  and  the  presumption 
is  that  the  funds  in  the  instant  case  were  so  turned  over, 
and  defendant  insists  that,  where  the  same  person  acts 
in  a  dual  capacity,  the  presumption  arises  that  the  funds 
were  turned  over  in  accordance  with  the  directions  of 
the  statute;  but  that  is  not  the  condition  in  the  instant 
case.  The  guardian  did  not  act  in  a  dual  capacity,  and 
that  rule  contended  for  by  defendant  does  not  apply  in 
this  case. 
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The  citation  of  authorities  therefore  by  the  defendant 
guaranty  company  that  money  received  by  a  person  who 
acts  in  two  representative  characters  will  be  conclusive- 
ly presumed  to  be  held  in  that  capacity  in  which  the  law- 
ful duty  rests  to  eventually  hold  it  is  not  applicable  to 
the  instant  case,  as  the  citations  referred  to  by  the  de- 
fendant are  where  the  party  making  the  sale  acted  as  the 
administrator  of  an  estate  and  was  also  guardian,  ex- 
cept the  case  of  Fay  v.  Taylor,  52  Mass.  529.  However, 
that  case  is  not  in  accord  with  more  recent  decisions  of 
the  supreme  court  of  Massachusetts,  in  which  that  rule 
has  not  been  adhered  to.  The  Massachusetts  court  at 
a  later  date  modified  the  rule  laid  down  in  the  last- 
cited  case  in  the  case  of  Mattoon  v.  Cowing,  13  Gray 
(Mass.)  387,  and  in  the  case  of  McKim  v.  Morse,  130 
Mass.  439.  The  application  of  the  defendant  Margaret 
Langdon  for  a  license  to  sell  the  real  estate  of  her  ward 
was  made  by  her  as  guardian ;  the  statutes  of  this  state 
requiring  that  she  give  a  bond  to  answer  for  the  pro- 
ceeds of  the  sale  of  the  real  estate  according  to  law.  This 
bond  was  for  such  additional  funds  as  might  come  into 
her  possession  as  such  guardian  by  reason  of  the  sale 
under  the  license.  Her  right  to  make  the  application 
was  by  virtue  of  her  guardianship.  She  was  under  no 
responsibility  to  the  district  court  as  to  her  disposition 
of  the  same.  Her  accounting  for  those  funds  must  be 
made  to  the  county  court.  The  proceedings  in  the  dis- 
trict court  simply  operated  in  transferring  real  property 
into  money,  and,  as  soon  as  it  came  into  her  possession 
after  the  termination  of  the  proceedings  in  the  district 
court,  it  was  the  same  as  though  it  came  into  her  pos- 
session originally  upon  her  appointment  as  guardian, 
and  the  county  court  obtained  sole  and  exclusive  original 
jurisdiction  over  the  matter.  The  functions  of  the  dis- 
trict court  had  ceased.  The  fact  that  a  receipt  had  been 
filed  in  the  district  court  by  the  ward  operated  in  no 
manner  as  a  release  of  the  guardian  in  the  county  court. 
It  served  no  useful  purpose  whatever  as  far  as  the  ac- 
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counting  in  the  county  court  was  concerned.  There  is 
some  reason  in  the  contention  of  the  surety  company 
that  the  decree  and  finding  in  the  county  court  should 
not  be  binding  upon  it  in  view  of  the  fact  that  it  was  not 
made  a  party,  but  the  general  tendency  of  the  courts  is, 
under  statutes  similar  to  those  of  this  state,  to  hold  the 
guardian  and  surety  responsible  for  the  proceeds  of 
the  sale  in  the  county  court  upon^  the  final  accounting  of 
the  guardian,  and  the  surety  must  take  notice  of  the 
proceedings  in  that  court,  although  not  made  a  party 
to  the  proceedings  therein.  The  tenor  of  the  cases  is 
that  the  county  court  fixes  the  liability.  Newton  v.  Ham- 
mond.  38  Ohio  St.  430.  **The  order  and  determination 
of  the  probate  court  as  to  the  amount  due  from  the 
guardian  to  his  ward,,  made  after  due  notice  to  the 
guardian,  is  final  and  conclusive  upon  the  sureties  upon 
the  guardian's  bond  in  an  action  against  them  thereon.'* 
Cross  V.  White,  80  Minn.  413.  And  to  the  same  effect, 
Jdcohson  V.  Anderson,  72  Minn.  426 ;  Braiden  v.  Mercer^ 
44  Ohio  St.  339. 

As  to  the  question  of  laches,  in  this  jurisdiction,  this 
court  has  not  looked  with  any  great  favor  upon  the  de- 
fense of  laches,  and  it  is  only  in  those  cases  where  the 
party  has  been  guilty  of  inexcusable  negligence  in  en- 
forcing a  right  that  the  rule  has  been  enforced.  The  facts 
in  the  present  case  disclose  there  was  no  such  laches  on 
the  part  of  the  plaintiff  as  would  warrant  a  reversal  of 
this  case.  The  ward,  very  shortly  after  his  majority, 
gave  the  receipts  offered  in  evidence.  Within  a  very 
short  period  of  time  thereafter  he  was  confined  in  the 
state  insane  asylum.  Almost  immediately  after  his  re- 
lease he  filed  his  petition  in  the  county  court  of  Lan- 
caster county  for  the  purpose  of  obtaining  a  final  ac- 
counting from  his  guardian.  There  is  no  evidence  to 
our  minds  that  he  has  in  any  way  been  guilty  of  laches. 
It  would  seem  that  the  receipt  was  given  by  the  ward 
to  his  guardian  in  1906.  Nearly  10  years  had  elapsed 
from  that  time  until  the  filing  of  the  petition  in  the 
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county  court  to  compel  the  guardian  for  an  accounting. 
It  became  the  duty  of  the  guardian  within  a  reasonable 
time  under  the  statutes  of  this  state  to  make  a  final  ac- 
counting to  the  county  court  for  her  acts  and  doings  as 
guardian  of  her  ward  and  for  a  final  settlement  of  her 
account.  The  ward  had  attained  the  age  of  21  years. 
There  was  no  authority  of  law  for  the  guardian  to  re- 
tain the  funds  in  her  hands  for  a  longer  period.  She 
neglected  her  duty  in  that  respect,  and  the  amount  found 
due  from  her  to  her  ward  is  final  and  conclusive  as  to 
the  sureties  upon  the  guardian's  bond. 

In  view  of  the  reasons  heretofore  given  and  the  au- 
thorities cited,  we  are  of  the  opinion  that  the  judgment 
of  the  district  court  is  correct,  and  recommend  the  same 
be  affirmed. 

Peb  Curiam.  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  affirmed, 
and  this  opinion  is  adopted  by  and  made  the  opinion  of 
the  court. 

Affibm£d. 


Grand  Lodge,  Ancient  Order  op  United  Workmen  of 

Nebraska,  appellant^  v.  Ancient  Order  op  United 

Workmen  Temple  Association  et  al:,  appellees. 

Filed  June  7,  1920.    No.  20887. 

Ingurance:  Subobdinate  Lodge:  CJonstbuction  of  Chabteb.  A  proYislon 
In  the  charter  of  a  subordinate  organization  of  a  fraternal  bene* 
ficiary  society  that  in  case  of  dissolution  or  forfeiture  of  charter 
"all  property,  money,  books,  and  papers  shall  become  the  property*' 
of  the  superior  body  will  not  be  held  to  work  a  forfeiture  of  a 
fund  raised  by  the  subordinate  organization  for  the  conduct  of  its 
local  work,  known  as  the  ''general  fund,"  or  of  property  purchased 
with  such  fund  for  purely  local  advantage,  where  the  by-laws  of 
the  superior  body  provide  that  in  the  event  of  suspension  or  dis- 
solution it  shall  be  the  duty  of  the  subordinate  organization  to  de- 

104  Neb.— 40 
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liver  to  a  named  officer  of  the  superior  body  ''all  its  funds,  except 
its  UhrarVt  furniture,  and  general  fund"  The  by-law  in  such  case 
will  be  construed  as  interpretative  of  the  provision  in  the  charter. 

Appeal  from  the  district  court  for  Douglas  county: 
Alexander  C.  Tboxtp,  Judge.    Affirmed. 

Nelson  C.  Pratt,  E.  J.  Lambe,  John  Stevens  and  Ed- 
ward F.  Leary,  for  appellant. 

Byron  G.  BurhanTc,  contra. 

MORRISSEY,  C.  J. 

This  is  a  suit  to  cancel  some  certificates  of  corporate 
stock  held  bv  defendants,  and  to  have  new  certificates 
on  these  shares  issued  in  favor  of  plaintiff.  The  court 
gave  judgment  for  defendants.     Plaintiff  appeals. 

Plaintiff  is  a  fraternal  beneficiary  society,  consisting 
of  a  number  of  subordinate  lodges.  In  1917  plaintiff  be- 
came insolvent  and  was  forced  to  increase  its  insurance 
rates.  A  number  of  subordinate  lodges  thereupon  with- 
drew, among  those  surrendering  their  charter  being  four 
lodges  in  .the  city  of  Omaha,  which  reorganized  and 
affiliated  themselves  with  the  Grand  Lodge,  A.  0.  U.  W. 
of  Iowa.  These  lodges  constitute  the  principal  defend- 
ants in  this  suit. 

The  charter  of  each  of  the  seceding  lodges  contained 
a  provision  that,  in  case  they  '*  should  be  dissolved  or 
forfeit  this  charter,  then  all  property,  money,  books, 
and  papers  shall  become  the  property  of  the  Grand 
Lodge  of  Nebraska.''  At  the  time  of  their  withdrawal, 
each  of  these  lodges  held  stock  in  the  Ancient  Order  of 
United  Workmen  Temple  Association,  a  corporation 
owning  property  in  the  city  of  Omaha.  This  stock  was 
transferred  to  the  respective  lodges  into  which  they  re- 
organized themselves  on  affiliating  with  the  Iowa  order. 
Plaintiff  now  attempts  to  assert  title  to  this  stock,  claim- 
ing that,  under  the  charter  provision  above  set  out, 
ownership  vested  in  it  on  the  secession  of  the  subordi- 
nate lodges. 
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Defendants  deny  plaintiff's  right  to  the  stock,  on  the 
ground  that  it  was  not  purchased  with  funds  intended 
for  the  conduct  of  the  Grand  Lodge's  business,  or  over 
which  the  latter  had  any  right  of  control.  The  stock 
was  purchased  with  surplus  from  the  general  fund  of 
each  of  the  lodges,  which  consisted  solely  of  revenue 
raised  for  local  needs  and  purposes.  The  Grand  Lodge 
never  claimed  any  jurisdiction  to  name  the  purposes 
for  which  this  fund  should  be  expended.  The  authority 
to  collect  and  create  a  general  fund,  however,  was  de- 
rived from  the  by-laws  of  the  Grand  Lodge,  and  the 
steps  necessary  to  be  taken  in  making  payments  out  of 
the  fund  were  also  defined. 

Whether  a  superior  body  of  this  character,  under  a 
provision  that  on  dissolution,  forfeiture,  or  surrender 
of  the  charter  of  a  subordinate  organization  all  money, 
property,  etc.,  held  by  the  latter  shall  become  the  prop- 
erty of  tile  superior  body,  may  claim  a  fund  created  by 
the  members  of  the  subordinate  organization  solely  for 
local  purposes,  but  collected  under  the  warrant  and  au- 
thority of  the  constitution  and  by-laws  of  the  superior 
body,  is  a  question  upon  which  the  authorities  are  not 
agreed.  A  discussion  of  this  point  is  found  in  Grand 
Court,  F.  0.  A.  V.  Court  Germania,  192  Mich.  380.  We 
do  not  deem  it  necessary  to  determine  that  question  in 
this  case. 

While  the  charter  of  each  of  the  subordinate  lodges 
contained  a  provision  that  in  case  of  dissolution  or  for- 
feiture of  charter  *'all  property,  money,  books,  and 
papers  shall  become  the  property  of  the  Grand  Lodge 
of  Nebraska,^'  the  by-laws  of  the  Grand  Lodge  provide 
that  **when  a  lodge  is  suspended  or  dissolved  it  shall  be 
the  duty  of  the  master  workman  to  deliver  to  the  grand 
master  workman  or  his  deputy  all  its  funds  and  effects, 
except  its  library,  furniture,  and  general  fund.''  This 
by-law  should',  we  think,  be  construed  in  connection  with 
the  charter,  as  defining  the  property  intended  to  be  cov- 
ered by  the  provision  of  the  charter.    The  by-laws  of  the 
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Grand  Lodge  give  no  right  to  its  oflScers  to  claim  pos- 
session of  the  general  fund  of  a  subordinate  organiza- 
tion, or  to  follow,  as  a  trust,  property  purchased  with 
this  fund. 

The   court    properly   dismissed    plaintiff's    cause    of 
action,  and  the  judgment  is 

Affirmed. 

Letton  and  Flansburg,  JJ.,  not  sitting. 


Jennie  Dunn,  appellee,  v.  Samuel  M.  Alexander, 

APPELLANT. 

Filed  June  7,  1920.     No.  20930. 

Selaase  as  Bar.  An  instrument  purporting  to  be  "a  full  acknowledge 
ment  and  acquittance  of  every  claim  of  every  kind  from  the  begin- 
ning of  time"  cannot  be  urged  in  this  court  as  an  absolute  bar  to 
a  cause  of  action,  where  the  instrument  was  offered  by  defendant 
"for  the  purpose  of  showing  an  admission/'  and  plaintiff  was  per- 
mitted to  testify,  without  objection,  that  the  matters  in  suit  were 
not  considered  by  the  parties  nor  intended  to  be  covered  by  the 
writing. 

Appeal  from  the  district  court  for  Morrill  county: 
Eai,ph  W.  Hobart,  Judge.    Affirmed. 

Leslie  G.  Unrd  and  F.  E,  Williams,  for  appellant. 

K.  W,  McDonald  and  Wright,  Mothersead  <&  York, 
contra. 

MORBISSEY;  C.  J. 

Plaintiff  recovered  a  judgment  for  $3,000,  from  whicli 
defendant  appeals. 

For  a  first  cause  of  action  plaintiff  alleged  a  conver- 
sion by  defendant  of  41  head  of  cattle,  the  property  of 
plaintiff.  The  second  cause  of  action  consisted  of  a 
claim  for  money  derived  from  the  sale  of  certain  other 
live  stock  in  which  plaintiff  claimed  to  be  entitled  to  a 
one- third  interest  by  virtue  of  a  contract  of  employ- 
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ment,  under  which  she  acted  as  housekeeper  for  defend- 
ant from  1903  to  1915.  The  third  cause  of  action  was 
based  upon  an  alleged  conversion  of  58  head  of  cattle, 
in  which  plaintiflf  also  claimed  an  undivided  one-third 
interest.  Defendant  filed  a  general  denial  as  to  each  of 
the  three  causes  of  action,  coupled  with  a  plea  of  settle- 
ment. The  jury  returned  a  verdict  in  favor  of  plaintifE 
for  $1,000  on  each  cause  of  action. 

The  principal  question  presented  on  this  appeal  re- 
lates to  the  following  instrument,  offered  in  evidence  by 
defendant : 

**  Receipt 

'^Knoiv  all  men  hy  these  presents:  That  I,  Jennie 
Dunn,  in  consideration  of  one  dollar  in  hand  paid  and  a 
further  consideration  to  my  satisfaction  received,  here- 
by acknowledge  full  pajonent  and  settlement  of  all  claims 
and  demands  of  every  kind  and  nature  against  Samuel 
M.  Alexander,  and  howsoever  incurred  or  heretofore 
claimed  or  in  any  way  asserted,  this  being  a  full  ac- 
knowledgment and  acquittance  of  every  claim  of  every 
kind  from  the  beginning  of  time  to  the  present  date. 

*' Witness  my  hand  this  27th  day  of  April,  1915. 

''Jennie  her x mark  Dunn. 
''Signed  in  the  presence  of  J.  E.  Trinnier,  G.  E.  Evey." 

When  plaintiff  and  defendant  first  became  acquainted, 
defendant  was  the  owner  of  a  farm  in  Kearney  county. 
Here  it  was  that  plaintiff  went  as  a  domestic,  and  where 
the  agreement  relied  upon  in  this  suit  was  alleged  to 
have  been  made.  Later  both  parties  moved  to  Morrill 
county,  and  each  entered  land  under  the  homestead  laws 
of  the  United  States.  After  plaintiff  had  been  granted  a 
patent  to  her  land,  she  conveyed  it  to  defendant.  Some- 
time later  a  dispute  arose  between  the  parties.  Pl[\in- 
tiff  brought  action  to  have  the  deed  given  by  her  to  de- 
fendant canceled,  and  it  was  while  this  suit  was  pend- 
ing that  the  "receipt"  in  question  was  executed. 

Plaintiff  alleges  that  the  "receipt"  was  intended  to 
cover  only  the  controversy  over  the  land,  and  that  the 
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matters  involved  in  the  present  suit  were  in  no  way 
considered  or  discussed  at  the  time.  Defendant  him- 
self testifies :  ' '  It  was  a  matter  of  settlement  in  regard 
to  our  land  that  I  had  bought  from  her  and  she  sued  for 
to  get  the  land  back  again,  and  then  she  agreed  to  go  to 
Mr.  Hunt's  office  and  settle  it  up  without  going  into 
court,  so  we  came  down  for  that  purpose/' 

Defendant  insists  in  this  court,  however,  that  the  in- 
strument in  question  was  a  release  of  all  existing  causes 
of  action  between  plaintiff  and  defendant,  and  consti- 
tuted an  absolute  defense  to  the  present  suit.  It  is 
claimed  that  the  trial  court  erred  in  not  sustaining  de- 
fendant's motion  *'for  an  order  dismissing  plaintiff's 
suit,  for  the  reason  that  there  is  no  evidence  sufficient 
to  sustain  a  verdict  on  either  the  first,  second,  or  third 
cause  of  action.'* 

We  find  no  error  in  the  action  of  the  trial  court.  The 
instrument  relied  upon  by  defendant  was  not  set  out  in 
the  answer,  and  its  sufficiency  as  an  absolute  bar  was 
not  raised  by  the  pleadings.  So  far  as  the  pleadings 
were  concerned,  defendant  was  free  to  introduce  any 
evidence  tending  to  establish  a  settlement,  and  was  not 
limited  to  the  legal  sufficiency  of  the  language  of  the 
''receipt"  as  a  bar.  When  it  came  to  the  matter  of 
proof,  defendant  made  the  following  offer:  "We  now 
offer  in  evidence  defendant's  exhibit  1,  for  the  purpose 
of  showing  an  admission  on  the  part  of  plaintiff."  Un- 
der this  offer,  even  if  we  were  to  regard  the  instrument 
as  a  contract  or  release,  and  not  as  a  mere  receipt, 
plaintiff  was  not  excluded  from  introducing  evidence  to 
explain  its  meaning,  since  evidence  to  explain  the  mean- 
ing of  a  written  instrument  offered  in  evidence  as  an 
admission  does  not  fall  within  the  rule  excluding  parol 
evidence  which  tends  to  vary  the  apparent  meaning  of 
the  language  used  in  the  instrument.  10  R.  C.  L.  1024. 
But,  further  than  this,  defendant  allowed  plaintiff  to 
testify  that  the  matters  in  suit  were  not  included  in  the 
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settlement  evidenced  by  the  writing,  without  making  any 
objection  to  the  testimony. 

Under  this  state  of  the  record,  it  was  proper  for  the 
trial  court  to  submit  to  the  jury  the  question  whether 
the  matters  in  suit  were  embraced  within  the  settlement 
evidenced  by  the  written  instrument.  Defendant  can- 
not complain  of  the  court's  instructions  in  this  regard. 
There  is  sufficient  competent  evidence  to  sustain  each  of 
plaintiff's  three  causes  of  action,  in  the  amounts  found 
by  the  jury.    The  judgment  is 

Al'FIRMED. 

BosE,  Aldrich  and  Fiansbxjbg,  JJ.,  not  sitting. 


Citizens  Savtnos  Trust  Company,  appellant,  v.  Inde- 
pendent Lumber  Company,  appellee. 

Filed  Junk  7,  1930.    No.  20260. 

1.  Corporations:  Unauthorized  Acts  of  Officers:  Ratification.  The 
unauthorized  acts  of  an  officer  of  a  corporation  may  be  ratified 
by  the  corporation  by  conduct  Implying  approval  and  adoption  of 
the  act  in  question.  Such  ratification  may  be  express,  or  may  be 
Inferred  from  silence  and  inaction,  and  if  the  corporation,  after 
having  full  knowledge  of  the  unauthorized  act,  does  not  disavow 
the  agency  and  disaffirm  the  transaction  within  a  reasonable  time, 
it  will  be  deemed  to  have  ratified  it. 

2.  Guaranty:  Release:  Affirmative  Defense.  In  an  action  upon  a 
guaranty,  the  defense  that  the  guarantor  has  been  released  for 
the  reason  that  the  debt  of  the  principal* has  been  extended  with- 
out the  knowledge  of  the  guarantor  is  an  affirmative  defense 
which  must  be  pleaded  in  order  to  be  available. 

Appeal  from  the  district  court  for  Douglas  county: 
Arthur  C.  Wakeley,  Judge.    Reversed. 

Brown,  Baxter  <&  Van  Dusen,  for  appellant, 
Sunteler,  Oos$  <&  Switzler,  contra. 
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Letton,  J. 

The  defendant  corporation  was  a  stockholder  in  the 
Lumbermen's  Cement  &  Brick  Company  of  Kansas 
City,  Missouri.  On  January  22,  1913,  the  cement  com- 
pany desired  to  obtain  $28,000  additional  working  capi- 
tal. In  order  to  raise  this  amount  it  executed  its  notes 
to  the  Com  Belt  Bank  of  Kansas  City  by  a  written 
guaranty  to  the  amount  of  $2,000  each,  signed  by  a  num- 
ber of  its  stockholders.  The  name  of  the  defendant  was 
signed  by  its  vice-president  to  the  guaranty  thus,  *' In- 
dependent Lumber  Co.,  of  Omaha,  by  John  W.  Towle, 
V.  Pres.'^  The  notes  and  guaranty  were  afterwards 
transferred  to  the  plaintiff  in  this  action.  Afterwards 
other  notes  were  executed  for  the  same  debt  and  these 
notes  attached  as  collateral.  Defendant's  share  of  the 
obligation,  if  bound,  remains  unpaid,  and  this  action  is 
to  recover  the  same. 

The  signature  is  not  denied,  but  the  defense  is  that 
Towle  had  no  authority  to  execute  the  guaranty,  that  it 
has  not  been  ratified,  and  that  the  Lumbermen's  Cement 
&  Brick  Company  and  the  Com  Belt  Bank  had  full 
knowledge  of  the  want  of  authority  of  Mr.  Towle.  The 
reply  pleads  ratification,  and  pleads  that  plaintiff  is  an 
innocent  holder  of  the  notes.  The  cause  was  tried  to  a 
jury,  and  a  verdict  rendered  in  favor  of  the  defendant. 
Plaintiff  appeals. 

Mr.  Towle  was  also  a  stockholder  in  the  cement  com- 
pany individually,  and  was  a  director  of  that  company. 
He  is  a  director  and  vice-president  of  the  defendant 
company,  but  according  to  the  evidence  takes  no  active 
part  in  the  management  of  the  business.  Mr.  Towle 
testified  that  he  did  not  inform  the  manager  or  other 
oflScers  of  the  defendant  that  he  had  signed  its  name  to 
the  guaranty  until  Mr.  Millard,  the  president  and  man- 
ager of  the  company,  after  receiving  a  letter  from  Kan- 
sas City  dated  March  28,  1914,  asked  him  about  the 
transaction.  Mr.  Millard  testified  that  he  never  knew 
of  the  guaranty  until  he  received  this  letter.    It  appears 
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that  second  mortgage  bonds  were  issued  to  secure  the 
guarantors,  and  that  some  of  these  had  been  sent  to  Mr. 
Towle  as  security  for  the  guaranty,  and  were  still  in  his 
possession.  The  letter  is  from  the  secretary  of  the 
plaintiff  to  the  Independent  Lumber  Company  and  in 
substance  states  that,  at  the  special  request  of  Mr.  John 
M.  Byrne,  the  plaintiff  had  extended  accommodations  to 
the  Lumbermen's  Cement  &  Brick  Company  to  June  1, 
1914,  at  which  time  there  would  be  due  $21,005.82,  and 
that  three  of  the  signers  to  the  guaranty  agreement  of 
January  22,  1913,  had  paid  their  proportionate  part  of 
the  guaranty.  Mr.  Millard  testified  that  when  this  let- 
ter was  received  he  read  or  handed  it  to  Towle,  and 
asked  him  if  he  knew  anything  about  it,  and  that  at  that 
time  Mr. ♦Towle  told  him  the  facts  as  to  the  signing  of 
the  guaranty,  and  told  him  about  the  bonds  which  were 
sent  to  him  as  collateral  security.  The  original  notes  of 
the  cement  company  were  attached  to  the  new  note  as 
collateral.  The  new  note  contains  a  provision  that  if 
the  security  should  depreciate  in  value  the  cement  com- 
pany agrees  to  give  additional  security  upon  demand. 
It  also  provides  that  the  trust  company  is  authorized  to 
apply  on  the  debt  any  money  of  the  maker  in  its  hands 
on  deposit,  and  any  notes,  drafts,  accounts,  bonds  or 
stock  of  the  maker  held  by  the  trust  company,  or  in 
transit  to  it. 

If  the  trust  company  had  received  prompt  information 
that  the  defendant  repudiated  the  guaranty,  it  might 
have  at  once  demanded  additional  security  or  applied 
on  the  debt  any  securities  it  might  have  belonging  to 
the  cement  company.  An  act  performed  for  a  corpora- 
tion by  an  authorized  person  may  be  ratified  by  con- 
duct, and  it  is  the  duty  of  one  who  learns  of  an  unau- 
thorized act  committed  in  his  name,  or  who  desires  to 
repudiate  it,  to  disaflirm  the  transaction  and  refuse  to 
be  bound  by  it  withiji  a  reasonable  time,  so  that  one 
who  has  relied  upon  the  act  may  not  be  prejudiced. 
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Upoii  the  question  of  ratification,  the  court  instructed 
the  jury  in  part  as  follows:  /*In  determining  whether 
or  not  the  act  of  Towle  in  signing  said  guaranty  was 
subsequently  approved  or  ratified  by  the  defendant  com- 
pany, you  are  instructed  that  an  act  done  in  behalf  of 
a  corporation  by  one  of  its  officers  having  no  original 
authority  to  perform  such  act  may  be  ratified  by  the 
corporation  by  conduct  implying  approval  and  adoption 
of  the  act  in  question,  and  such  ratification  may  be  in- 
ferred from  silence,  or  inaction,  indicating  acquiescence 
and  consent,  when  it  was  its  duty  to  speak  or  to  object 
to  the  act  complained  of.  The  acts  of  an  agent  or  officer 
of  a  corporation,  which  he  was  not  originally  authorized 
to  perform,  may  be  ratified  by  express  action,  or  such 
ratification  or  approval  may  be  by  an  acceptance  of  the 
act,  or  by  acquiescence  therein,  or  it  may  be  inferred 
from  the  facts  and  circumstances  shown  surrounding 
the  transaction/^ 

The  admissions  of  Towle  and  Millard  show  conclus- 
ively that  the  defendant  was  given  full  information  as 
to  the  execution  of  the  guaranty  by  the  letter  of  March 
28,  and  the  conversation  with  Towle  immediately  after 
its  receipt.  Notwithstanding  this,  it  took  no  steps  to 
repudiate  the  transactions,  to  return  the  bonds,  or  in 
any  wise  to  notify  the  plaintiff  of  its  disaffirmance. 
Since  after  full  knowledge  the  defendant  continued  to 
treat  the  transaction  as  valid  until  after  the  maturitv 
of  the  note,  and  did  not  disaffirm  it,  there  was  an  implied 
ratification  of  Towle's  act.  Alexander  v.  Culbertson  ir- 
rigation (&  Water  Power  Co.,  61  Neb.  333 ;  Rich  v.  State 
Nat.  Bank,  7  Neb.  201;  Johnston  v.  Milwaukee  <&  Wy- 
oming Investment  Co.,  49  Neb.  68;  German  Nat.  Bank 
V.  First  Nat.  Bank,  59  Neb.  7;  Pittsburgh,  C.  <&  ISt.  L. 
R.  Co.  V.  Keokuk  &  Hamilton  Bridge  Co.,  lol  U.  S.  371. 
The  verdict  of  the  jury  is  contrary  to  the  instruction 
quotedj  and  must  be  set  aside. 

Defendant  insists  that  any  error  occurring  at  the  trial 
was  without  prejudice  because  the  guaranty  itself  con^ 
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tained  a  provision  against  extension  after  January, 
1914.  The  case  was  not  tried  on  this  theory.  No  issue 
of  this  kind  was  raised  by  the  pleadings  nor  tendered 
at  the  trial,  and  it  cannot  be  considered  on  appeal.  It 
is  elementary  that  the  release  of  a  guarantor  by  an  ex- 
tension of  time  to  the  principal  debtor  is  an  affirmative 
defense  which  must  be  pleaded.  The  reason  for  this  is 
obvious,  since  in  reply  to  such  a  plea  the  plaintiff  might 
be  able  to  show  that  such  a  defense  had  been  waived, 
or  might  make  other  defense.  The  judgment  of  the  dis- 
trict court  is  reversed  and  the  cause  remanded  for  fur- 
ther proceedings. 

Reversed. 

Aldbich  and  Day,  JJ.,  not  sitting. 


Pearl  Carpenter,  appellant,   v.    James  Carpenter  et 

AL.,  appellees. 

Filed  June  1,  1920.    No.  21050. 

1.  Judgment:  Pebsonai.  Judgment  against  Nonresident.  A  court 
cannot  acquire  Jurisdiction  to  render  a  personal  judgment  upon 
a  money  demand  against  a  nonresident  of  the  state  without  per- 
sonal service  within  the  state,  or  appearance  in  the  action. 

2.  Fraudulent  Conveyances:  Suit  to  Set  Aside.  An  action  to  set  aside 
a  deed  and  subject  a  tract  of  land  to  the  payment  of  a  money  de- 
mand on  the  ground  of  fraud  in  the  transfer,  cannot  be  main- 
tained  until  the  demand  has  been  reduced  to  Judgment  and  a  lien 
has  been  acquired  upon  the  property. 

Appeal  from  the  distinct   court   for   Furnas   county: 
WiLLLiM  C.  Dorset,  Judge.    Affirmed* 

John  Stevens,  for  appellant. 

Lambe  £  Butler,  contra. 

Letton,  J. 

This  is  ah  action  brought  by  the  plaintiff  to  set  aside 
a  deed  of  conveyance  made  by  her  former  husband,  de- 
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fendant  Carpenter,  and  to  recover  for  personal  main- 
tenance for  several  years  past. 

It  is  alleged  that  the  parties  were  married  in  1911; 
that  at  the  time  of  their  marriage  they  were  residents 
of  Nebraska,  and  the  husband  was  the  owner  of  200 
acres  of  land  in  this  state;  that  in  1916,  without  con- 
sideration, he  conveyed  the  property  to  his  mother;  that 
in  1917  the  mother  sold  it  to  Fred  Jensen ;  that  the  other 
defendants  Jensen  claim  some  interest  in  the  land. 

The  Jensens  entered  their  appearance.  Constructive 
service  was  sought  to  be  had  on  Carpenter  by  publish- 
ing a  notice  setting  forth  the  object  and  purpose  of  the 
suit.  Objections  to  jurisdiction  by  special  appearance 
were  filed  by  him  setting  forth  that  he  is,  and  has  been 
for  several  years  past,  a  resident  of  Iowa,  and  that  no 
summons  has  been  personally  served  upon  him.  Evi- 
dence was  taken  as  to  the  facts  alleged  in  the  special 
appearance.  The  court  sustained  the  objections  to  juris- 
diction, further  found  that  Carpenter  was  an  indispen- 
sable party  to  the  suit,  and  that  for  that  reason  the 
court  had  no  jurisdiction  to  proceed  further,  and  the 
action  was  dismissed.    Plaintiff  appeals. 

This  action  was  purely  in  personam.  The  plaintiff  did 
not  seek  to  claim  or  assert  any  title  or  interest  in  the 
land  itself.  What  she  asked  for  was  a  personal  judg- 
ment against  Carpenter,  and  a  removal  of  the  cloud 
created  by  the  deeds  so  that  the  judgment,  w^hen  ob- 
tained, might  become  a  lien  against  the  land.  She  was 
not  a  judgment,  creditor ;  the  land  had  not  been  attached 
nor  sequestered  in  any  manner;  and  she  had  acquired 
no  lien  of  any  nature  upon  the  interest,  if  any,  of  her 
husband  therein.  It  has  repeatedly  been  decided  by  this 
court  that,  in  order  to  set  aside  a  deed  as  fraudulent, 
the  plaintiff  must  have  reduced  his  claim  to  judgment 
{Weil  V.  Lankins,  3  Neb.  S84;  Croivell  v.  Horacek,  12 
Neb.  622 ;  Kennard,  Daniel  S  Co.  v.  Hollenbeck,  17  Neb. 
362),  and,  following  the  leading  case  of  Fennoyer  v. 
Neff,  95  U.  S.  714,  24  L.  Ed.  565,  that  a  court  cannot 
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acquire  jurisdiction  to  render  a  personal  judgment  upon 
a  money  demand  against  a  nonresident  of  the  state  with- 
out personal  service  within  the  state,  or  an  appearance 
in  the  action.  Rhoades  v.  Rhoades,  78  Neb.  495,  cited 
by  plaintiff,  is  distinguishable.  In  that  case  the  prop- 
erty was  still  in  the  husband's  name,  and  the  court  had 
5jeized  the  res  at  the  beginning  of  the  action  by  the  ap- 
pointment  of  a  temporary  receiver,  who  had  taken  pos- 
session of  the  land. 

The  judgment  of  the  district  court  is  clearly  right  and 
must  be 

Affirmed. 
Aldbich,  J.,  not  sitting. 


Fabmbbs  Gbain  &  Supply  Company,  appellee,  v.  Jennie 

M.  Blanchaed,  appellant. 

BAILED  June  7,  1920.     No.  21467. 

1.  Evidence:  Death:  Pbesumftion.  When  there  is  a  question  as  to 
whether  a  violent  death  has  been  caused  hy  accident  or  by  suicide, 
there  is  no  presumption  in  favor  of  suicide,  and,  as  between  ac- 
cident and  suicide,  the  law  presumes  accident  until  suicide  is  es- 
tablished by  the  evidence. 

2.  Master  and  Servant:  Wobkmen's  Ck)BCFENSATiON  Act:  "Reckubss 
Indiffebence  to  Safety.'*  'Heckless  indifference  to  safety,"  as  used 
In  section  3693,  Rev.  St.  1913  (workmen's  compensation  act),  means 
more  than  want  of  ordinary  care.  It  implies  a  rash  and  careless 
spirit,  not  necessarily  amounting  to  wantonness,  but  approximating 
It  in  degree,  a  willingness  to  take  a  chance. 

Appeal  from  the  district  court. for  Kearney  county: 
William  A.  Dilwobth,  Judge.  Reversed,  with  direc- 
tions. 

Bernard  McNeny  and  Howard  8.  Foe,  for  appellant. 
Lewis  C,  Paulson,  contra. 
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LETTON;    J. 

The  appellant  was  awarded  compensation  by  the  com- 
pensation commissioner  for  the  death  of  her  husband 
while  employed  by  the  appellee.  On  appeal  to  the  dis- 
trict court  the  award  was  set  aside  and  judgment  of 
dismissal  rendered.    Claimant  appeals. 

The  husband  of  the  appellant,  on  June  30,  was  man- 
ager of  the  grain  elevator  of  appellee  at  Minden.  The 
bookkeeper,  whose  duty  it  was  to  attend  to  the  corre- 
spondence and  make  out  reports,  was  absent  from  the 
town  for  a  few  days.  A  report  had  been  called  for  by 
the  United  States  Grain  Corporation,  which,  according 
to  a  letter  accompanying  the  same,  was  due  in  Omaha 
the  next  day.  The  post  oflSce  in  Minden  was  about  six 
blocks  from  the  elevator,  and  the  elevator  was  about 
two  blocks  from  the  railroad  station.  The  deceased  pro- 
cured assistance  in  making  out  the  report  from  the  man- 
ager of  a  nearby  elevator,  placed  it  in  an  envelope,  and 
when  the  accident  happened  was  proceeding  to  the-rail- 
road  station  in  order  to  post  the  letter  upon  the  mail 
car  of  a  train  coming  from  the  west.  There  are  three 
parallel  tracks  at  Minden — the  elevator  track,  the  pass- 
ing track,  and  the  main  track.  The  evidence  shows  that 
deceased  crossed  the  elevator  and  passing  tracks.  He 
looked  west  and  presumably  saw  the  train  approaching. 
An  eyewitness  testifies  that  he  then  proceeded  between 
the  main  and  passing  tracks  in  the  direction  of  the 
station  at  a  rapid  walk,  or  dog  trot,  was  struck  by  the 
engine  of  the  train  and  thrown  about  20  feet.  The  train, 
according  to  this  witness,  was  running  faster  than  usual. 
The  space  between  the  tracks  was  about  10  or  12  feet, 
and,  so  far  as  this  witness  could  see,  deceased  had  not 
veered  toward  the  main  track  when  he  was  struck.  The 
fireman  on  the  train,  however,  testifies  that  he  saw  the 
deceased  cross  the  tracks,  and  saw  him  running  between 
the  main  line  and  the  passing  track;  that  at  one  point 
he  took  a  very  slight  angle  toward  the  main  track,  and 
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iiad  reached  about  the  end  of  the  tie  when  he  was  struck, 
presumably  by  the  pilot  beam  of  the  engine. 

The  district  court  made  a  general  finding  that  appel- 
lant was  not  entitled  to  compensation;  but  from  the 
briefs  it  would  appear  that  the  court  found  that  death 
was  caused  by  an  accident  which  did  not  arise  out  of 
and  in  the  course  of  Blanchard 's  employment,  or  that 
the  accident  was  caused  by  his  wilful  negligence.  The 
preparation  of  the  report  to  the  grain  corporation  was 
Dne  of  the  duties  which  devolved  upon  Blanchard  when 
the  bookkeeper  was  iabsent,  and  the  fact  that  the  post 
office  was  six  blocks  distant  from  the  elevator  while  the 
station  was  only  two  blocks  away,  and  that  he  was  alone 
in  the  elevator,  showed  that  he  desired  to  spend  as  little 
time  as  possible  away  from  his  main  post  of  duty.  We 
are  satisfied  that  the  accident  arose  out  of  and  in  the 
course  of  his  employment.  The  fact  that  the  bookkeeper 
always  mailed  letters  at  the  post  office  when  he  attended 
to  the  correspondence  is  not  material. 

The  other  question  presented  is  whether  the  accident 
was  caused  by  the  wilful  negligence  of  the  deceased. 
'^Wilful  negligence*'  is  defined  in  the  statute  as  fol- 
lows: '*For  the  purposes  of  this  act,  *  wilful  negligence' 
shall  consist  of  (1)  deliberate  act,  or  (2)  such  conduct 
as  evidences  reckless  indiflFerence  to  safety,  or  (3)  in- 
toxication at  the  time  of  injury,  such  intoxication  being 
without  the  consent  or  knowledge  or  acquiescence  of  the 
employer  or  the  employer's  agent."  Rev.  St.  1913,  sec. 
3693,  as  amended,  Laws  1917,  ch.  85,  sec.  23. 

The  deceased  was  66  years  of  age.  He  had  been  mov- 
ing rapidly,  one  witness  saying  it  was  a  fast  walk,  or 
trot;  another  called  it  a  run.  He  suddenly  swerved 
toward  the  main  track  at  or  near  a  switch.  Whether  he 
made  a  misstep,  whether  his  progress  was  interfered 
with  by  means  of  the  switch,  or  whether  from  the  exer- 
tion or  from  some  other  cause,  he  became  dizzy  and 
swerved  toward  the  train,  it  is  impossible  to  determine. 
There  is  nothing  in  the  record    which   would   indicate 
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that  his  domestic  relations  were  unpleasant,  that  he  was 
worried  or  depressed  on  account  of  other  trouble,  or 
that  would  in  any  wise  indicate  that  he  contemplated 
self-destruction.  The  presumption  of  law  is  against 
such  a  conclusion.  ''When  violent  death  is  shown,  the 
presumption  arises  that  it  was  not  self-inflicted.  As 
between  accident  and  suicide,  the  law  supposes  accident 
until  the  contrary  is  shown.'*  State  v.  District  Court 
of  St.  Louis  County,  138  Minn.  138;  Wishcaless  v.  Ham- 
mond,  Standish  S  Co.,  201  Mich.  192. 

Does  the  testimony  show  ''such  conduct  as  evidences 
reckless  indifference  to  safety!"  There  were  10  or  12 
feet  of  space  between  the  tracks,  which  to  an  ordinary 
"mind  would  indicate  there  was  plenty  of  room  for  a  per- 
son to  travel  safelv  in  the  same  direction  as  the  train. 
While  there  is  no  doubt  that  it  was  careless  to  attempt 
to  move  rapidly,  side  by  side  with  a  rapidly  moving 
train,  in  the  narrow  space  between  the  tracks,  we  think 
it  does  not  necessarily  show  "reckless  indifference  to 
safety."  In  Webster's  Dictionary  "reckless"  is  defined 
as  "rashly  negligent;  utterly  careless  or  heedless." 
The  word  "reckless"  has  been  defined  by  courts  many 
times.  The  definitions  do  not  always  agree,  some  saying 
that  a  reckless  act  is  the  equivalent  of  a  wilful  one,  while 
others  say  the  word  does  not  imply  wilful,  but  merely 
heedless,  careless,  rash,  indifferent  to  consequences. 
"Reckless  indifference  to  safety"  as  used  in  the  stat- 
ute means  more  than  want  of  ordinary  care.  It  implies 
a  rash  and  careless  spirit,  not  necessarily  amounting  to 
wantonness,  but  approximating  it  in  degree,  a  willing- 
ness to  take  a  chance.  We  may  well  conclude  that  de- 
ceased believed  there  was  ample  space  between  the 
tracks  in  which  he  might  move  with  safety.  An  error 
of  judgment  of  this  kind  would  not  evidence  reckless- 
ness, and,  while  a  prudent  and  careful  man  might  have 
stepped  away,  the  true  test  is  not  what  such  a  man  would 
have  done  under  the  circumstances,  but  whether  the  act 
was  in  itself  more  than  merely  careless,  and  was  within 
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the  statutory  definition  of  wilful  negligence.  Since  the 
divergence  from  the  middle  of  the  space  between  the 
tracks  may  have  resulted  from  several  different  causes, 
we  think  the  evidence  does  not  sustain  a  conclusion  that 
the  accident  was  the  result  of  ** wilful  negligence"  as 
defined  in  the  statute.  The  judgment  of  the  district 
court  is  reversed  and  the  cause  remanded,  with  direc- 
tions to  affirm  the  award  of  the  compensation  commis- 
sioner. 

Revebsed. 

Aldrioh,  J.,  not  sitting. 


Clarence  J.  Burris  et  au  v.  State  of  Nebraska. 

Filed  June  7,  1920.     No.  21409. 

Becelving  Stolen  Goods:  Evidence.  Bvidence  that  recently  after  an 
automobile  had  been  stolen  In  the  state  defendant  was  In  posses- 
sion of  It  outside  of  the  state,  and  other  incriminating  circum- 
stances connecting  him  with  receiving  it  in  the  state,  knowing  it 
to  have  been  stolen,  may  be  sufficient  to  sustain  a  conviction  for 
that  felony. 

Error  to  the  district  court  for  Douglas  county :  Wii^lis 
6.  Sears,  Judge.    Affirmed. 

Frank  C.  Yates,  for  plaintiff  in  error. 

Clarence  A,  Davis,  Attorney  General,  and  Henry  J. 
Beal,  contra. 

Rose,  J. 

In  a  prosecution  by  the  state,  Clarence  J.  Burris  and 
Wade '  Gregory,  defendants,  were  charged  jointly  in 
separate  counts  of  the  same  information  with  stealing 
in  Douglas  county,  Nebraska,  July  21,  1919,  a  Chevrolet 
automobile,  engine  No.  S5,849,  license  No.  191,783,  the 
property  of  Hans  C.  Peterson,   and   with  receiving   in 

104  Neb.— 41 


642  NEBRASKA  REPORTS.  [Vol.  104 


Burr  is  y.   State. 


Douglas  county,  Nebraska,  July  21,  1919,  the  automobile 
described,  knowing  it  to  have  been  stolen.  The  jury 
found  defendants  not  guilty  on  the  count  for  larceny, 
and  guilty  on  the  count  for  receiving  stolen  property. 
Defendant  Burris  was  sentenced  to  serve  in  the  peniten- 
tiary a  term  of  five  years,  and  defendant  Gregory  a 
term  of  one  year.  As  plamtiffs  in  error  they  present 
for  review  the  record  of  their  conviction. 

Defendants  rely  for  a  reversal  on  the  insuflSciency  of 
the  evidence  to  prove  that  they  received  the  automobile 
in  Douglas  county,  Nebraska,  as  charged  in  the  informa- 
tion.    The  complaining  witness,  Peterson,  bought  the 
car  June  30,  1919,  and  it  was  stolen  from  him  July  21, 
1919,  shortly  after  2  o'clock  p.  m.,  while  standing  on  a 
street  in  Omaha.    Early  in  September,  1919,  defendants 
drove  the  car  into  Dekalb,  Missouri.     They  undertook 
at  the  trial  to  explain  their  possession  by  proof  that  the 
car  used  by  them  had  been  driven  to  the  home  of  J.  M. 
Gregory,  father  of  defendant  Gregory,  and  father-in- 
law  of  defendant  Burris,  at  Wallace,  Missouri,  by  J.  H. 
King,  about  noon  July  21,  1919;   that    J.    M.    Gregory' 
bought  the  car  from  King  the  next  day ;  and  that  it  was 
not  identified  as  Peterson's.     The  testimony  relating  to 
this  explanation  and  to  the  plea  of  not  guilty  was  ad- 
duced at  some  length,  but  the  jury  were  justified  in  dis- 
believing the  crucial  parts  of  it.     There  is  conclusive 
proof  that  Peterson's  automobile  was  stolen  in  Omaha 
as  late  as  2  o'clock  p.  m.,  July  21,  1919,  and  that  there- 
fore it  was  not  in  Wallace,  Missouri,  about  noon  or  at 
any  other  hour  of  that  day.     The  car  found  in  posses- 
sion of  defendants  in  Missouri  was  positively  identified 
as  Peterson's.     The  engine  bore  the  original  number, 
which  had  not  been  entirely  effaced.     The  electric  bat- 
tery in  the  car  when  purchased  by  Peterson   had   been 
temporarily  removed  before  the  car  was. stolen,  and  had 
been  replaced  by  a  different  battery,  which  was  still  in 
the  ear  when  it  was  taken  from  defendants.     The    car 
found  in  their  possession  and  restored  to  Peterson  was 
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also  identified  by  other  earmarks.  While  the  possession 
of  defendants  in  Missouri  is  not  of  itself  evidence  that 
they  received  the  automobile  in  Douglas  county,  Ne- 
braska, knowing  it  to  have  been  stolen,  it  may  be  con- 
sidered with  other  circumstances  in  determining  that 
issue.  Commonwealth  v.  Phelps,  192  Mass.  591.  There 
is  additional  evidence  tending  to  prove  the  following 
facts :  Defendants  were  acquainted  with  Peterson,  hav- 
ing lived  in  the  same  rooming  house  with  him  in  Omaha. 
They  knew  he  owned  the  identical  car  subsequently 
stolen  from  him.  .They  had  occupied  it  with  him.  One 
of  them  taught  Peterson  how  to  operate  it.  They  were 
in  Omaha  shortly  before  it  was  stolen,  and  shortly  there- 
after they  were  in  Wallace,  Missouri,  where  it  was  kept 
after  it  was  stolen.  Three  days  after  the  commission 
of  the  larcenv  defendant  Burris  met  Peterson  on  a 
street  in  Omaha,  and  the  former  acted  peculiarly,  turn- 
ing his  head  away.  When  defendants  first  saw  Peter- 
son in  Dekalb,  Missouri,  with  an  oflBcer,  they  started 
across  a  park,  and  hid  in  a  patch  of  weeds,  where  they 
were  arrested.  A  brother  of  defendant  Gregory  was  an 
occupant  of  the  car  when  it  was  driven  into  Dekalb,  but 
he  made  no  effort  to  join  defendants  in  their  attempt 
to  evade  Peterson  and  the  oflBcer.  There  is  proof  of 
these  incriminating  facts,  and  in  connection  with  the 
possession  of  defendants  under  the  circumstances  dis- 
closed the  evidence  is  suflScient  to  sustain  the  conviction. 

Affirmed. 

AiiDBiCH,  fT.y  not  sitting. 


I.  L.  Beisel  et  al.,  appeixees,  v.  Willis  C.  Crosby,  appel- 
lant. 

Filed  June  7,  1920.     No.  21492. 

Nuisance:   FnirsRAt  Home:    Injunction.     Where  an  undertaker  pur- 
chases and  uses  for  a  funeral  home  in  a  city  a  dweUing-house 
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situated  within  a  few  feet  of  private  dwellings  in  an/exclusiye 
residential,  district,  in  disregard  of  timely  protest  by  residents 
thereof,  and  thus  encroaches  on  the  repose,  the  comfort,  and  the 
freedom  of  their  homes,  depreciates  the  value  of  their  property, 
depresses  their  spirits,  and  weakens  their  power  to  resist  disease, 
injunction  is  their  proper  remedy,  but  the  allowance  of  the  writ 
depends  upon  the  facts  and  the  circumstances  of  the  particular 
case  considered. 

Appeal  from  the  district  court  for  Douglas  county: 
Willis  G.  Sbabs,  Judge.    Affirmed. 

Switzler  <&  Switzler,  for  appellant. 

Baker  <&  Ready,  contra. 

Rose,  J. 

This  is  a  suit  for  an  injunction  to  prevent  defendant 
from  conducting  an  undertaker's  establishment  at  No. 
2020  Wirt  street,  Omaha.  The  name  given  by  defen4- 
ant  to  his  place  of  business  is  ** Crosby's  Funeral 
Home.*'  His  building  was  formerly  occupied  as  a  pri- 
vate residence.  It  is  situated  in  what  is  known  as 
**Kountze  Place,*'  and  80  residents  thereof  are  plain- 
tiflfs.  They  plead  that  defendant,  in  disregard  of  time- 
ly protest,  is  conducting  his  undertaking  business  in  a 
residential  district,  is  encroaching  on  the  repose,  the 
comfort,  and  the  freedom  of  their  homes,  is  depreciating 
the  value  of  their  property,  is  constantly  reminding 
them  of  death,  of  preparations  for  the  tomb,  of  the  sor- 
row of  mourners,  of  the  requiem,  and  of  the  funeral 
cortege,  and  is  thus  depressing  them  mentally  and  weak- 
ening their  power  to  resist  disease.  Interference  by  in- 
junction is  resisted  by  defendant'  on  the  ground  that 
other  business  enterprises  are  creeping  into  Koimtze 
Place;  that  the  homes  of  plaintiffs  are  not  in  a  district 
devoted  exclusively  to  residences;  that  the  present  con- 
ditions of  society  and  the  advancements  in  modem 
undertaking  demand  funeral  homes  properly  conducted 
in  quiet  places  away  from  congested  centers;  that  fu- 
neral  homes  are  properly  and  frequently   located   near 
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residences;  that  defendant  preserves  the  residential 
appearance  of  his  building  and  grounds;  that  he  per- 
forms the  duties  of  undertaker  according  to  modem 
methods  and  ethics,  in  strict  conformity  with  law  and 
with  the  rules  of  the  hoard  of  health;  that  he  is  not 
maintaining  a  nuisance;  and  that  an  injunction  would 
deprive  him  of  his  right  to  own  property  and  to 
use  it  in  a  legitimate  and  a  necessary  business.  On  the 
principal  issues  the  trial  court  found  the  facts  to  be  as 
pleaded  by  plaintiffs  and  allowed  an  injunction  as  pray- 
ed by  them.    Defendant  has  appealed. 

The  question  presented  by  the  appeal  is  the  equitable 
right  of  plaintiffs  to  an  injunction  on  the  facts  estab- 
lished by  the  evidence.  Originally  Kountze  Place  was  a 
quarter  section  of  land  platted  as  an  addition  to  Omaha. 
The  deeds  for  the  lots  limited  the  grant  to  residential 
purposes  for  25  years.  With  this  common  purpose 
Kountze  Place  became  an  exclusive,  compact,  residential 
district,  where  there  are  paved  streets,  ornamental 
grounds,  well-kept  lawns,  private  driveways,  and  beauti- 
ful homes.  In  the  pursuit  of  health,  recreation  and  hap- 
piness, families  resorted  to  open  porches  and  children 
played  on  lawns.  In  the  midst  of  these  homes  and 
grounds  defendant  bought  a  large,  handsome  residence 
after  the  limitation  restricting  the  use  of  the  lot  to 
residential  purposes  had  expired.  Over  the  protest  of 
plaintiffs,  defendant  occupies  and  uses  this  residence 
for  an  undertaking  establishment.  In  front  of  it  he 
erected  a  sign  four  feet  high  and  nine  feet  long,  adver- 
tising the  premises  before  their  eyes  as  ''Crosby's  Fu- 
neral Home.''  In  addition,  he  has  constructed  and  in 
tends  to  maintain  an  electric  sign.  There  is  an  operat- 
ing and  embalming  room  in  the  basement,  where  the 
dead  are  prepared  for  burial.  To  and  from  the  prem- 
ises an  automobile  hearse,  with  unavoidable  noises,  is 
driven  night  and  day.  Mourners  and  friends  of  the 
dead  visit  the  place.  The  building  is  used  as  a  chapel, 
where  sermons  are  delivered  and  dirges  are  sung.    Fu- 
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nerals  are  weekly  occurrences,  and  there  were  as  many 
as  two  services  in  one  day.  The  congestion  in  the  street 
more  than  once  prevented  neighbors  from  stopping 
automobiles  in  front  of  their  own  doors.  Boxes  used  to 
protect  caskets  are  piled  on  the  grounds  of  the  funeral 
home  in  view  of  the  public.  The  dead  are  carried  to 
and  from  the  hearse  a  few  feet  from  the  windows  in  the 
home  of  one  of  the  plaintiffs.  Flowers  intended  for  the 
funeral  home  have  sometimes  been  delivered  by  mis- 
take at  private  residences.  Complete  freedom  and  full 
enjoyment  of  home  life  in  the  neighborhood  have  been 
lost.  Lawns,  porches,  and  front  rooms  have  in  some 
instances  been  partially  abandoned,  and  property  in  the 
vicinity  has  decreased  in  value.  There  is  a  natural 
shrinking  from  the  scenes  and  the  sounds  at  the  funeral 
home.  Respect  for  the  presence  of  the  dead  and  for 
the  mourners  at  funerals  grows  out  of  gentle  manners 
and  good  impulses  and  influences  human  conduct.  Re- 
curring changes  from  happy  demeanor  in  private  homes 
to  solemnity  in  the  presence  of  death  affect  the  spirits 
of  rightly  constituted  individuals,  both  old  and  young. 
The  business  which  defendant  conducts  among  the 
homes  of  plaintiffs  will  tend  to  depress  them  mentally, 
to  lower  their  vitality,  and  to  weaken  their  power  to 
resist  disease.  With  full  knowledge  of  their  protest, 
the  conditions  of  which  they  complain  were  forced  upon 
them  by  defendant.  In  the  exercise  of  their  right  to 
life,  liberty,  and  the  pursuit  of  happiness,  they  had 
united  as  a  community  in  a  lawful  purpose  to  confine 
their  district  to  residential  purposes.  On  these  facts 
and  conclusions  are  plaintiffs  entitled  to  equitable  re- 
lief? 

Defendant  contends  that  plaintiffs  are  not  entitled  to 
an  injunction  on  the  ground  that  Kountze  Place  is  de- 
voted exclusively  to  residences.  He  testifies  that  busi- 
ness is  creeping  in ;  that  his  funeral  home  is  within  one 
and  one-half  blocks  of  a  garage,  within  two  blocks  of  an 
automobile  filling  station,  and  within  three  blocks  of  a 
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grocery.  Accepting  his  word  in  these  respects  as  verity, 
he  nevertheless  invaded  a  district  hitherto  devoted  ex- 
clusively to  beautiful  residences.  Furthermore,  the 
most  serious  objections  to  his  funeral  home  do  not  apply 
to  the  other  enterprises  mentioned  by  him.  On  the  rec- 
ord made  the  district  selected  by  defendant  for  business 
purposes  was  formerly  residential. 

It  must  be  conceded,  as  insisted  by  defendant,  that 
undertaking  is  a  necessity,  and  that  individuals  and 
public  alike  must  submit  to  the  unavoidable  incidents 
of  the  business  when  conducted  according  to  approved 
methods  and  advancements  in  science.  Undertaking  has 
an  intimate  relation  to  all  who  are  distressed  by  the 
death  of  loved  ones  and  must  always  be  considered  in 
connection  with  public  health.  It  would  be  unfortunate, 
therefore,  if  either  the  state,  in  the  exercise  of  police 
power,  or  the  court,  by  means  of  injunction,  should  put 
unnecessary  restraints  on  the  class  of  private  and  pub- 
lic services  performed  by  defendant,  or  lower  the  stand- 
ards or  efficiency  of  embalmers  and  undertakers,  or 
deter  men  of  high  character  from  entering  such  voca- 
tions. The  selection  of  the  place  of  business,  however, 
is  not  necessarily  left  to  the  undertaker  alone.  That 
subject  is  often  a  matter  of  both  private  and  public 
concern.  No  amount  of  skill  or  tact  can  wholly  elimi- 
nate the  depressing  influence  of  the  business  of  under- 
taking or  its  effect  upon  public  health. 

The  constitutional  or  fundamental  liberty  of  a  citizen 
to  consult  his  own  tastes  in  selecting  a  lawful  vocation 
and  in  buying  and  using  property  is  limited  by  the  obli- 
gation which  his  citizenship  imposes  upon  him  to  re- 
spect the  equal  rights  of  others.  The  Republic  came  into 
existence  with  a  declaration  expressing  *'a  decent  re- 
spect to  the  opinions  of  mankind.'*  Blasphemy,  result- 
ing only  in  the  mental  suffering  of  an  individual  who 
is  shocked  by  it,  is  not  th(^  exercise  of  the  liberty  of 
citizenship  or  of  the  freedom  of  speech.  A  law  forbid- 
ding the  desecration  of  the  flag  protects  the  patriotic 
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sentiments  of  citizens  from  outrage.  The  constitutional 
liberty  of  a  citizen,  including  his  right  to  buy  and  con- 
trol land,  does  not  permit  him  to  construct  on  his  own 
premises  an  unsightly  and  an  unnecessaiy  fence  for  the 
sole  purpose  of  injuring  the  feelings  of  a  neighbor. 
These  principles  recognize  the  mental  factor  in  con- 
sidering the  rights  which  the  Constitution  guarantees 
to  citizens.  In  a  proper  case  a  court  of  equity  may  con- 
sider the  same  subject.  Though  defendant  was  not 
prompted  by  malice  or  by  any  evil  design,  and  meant 
only  to  exercise  the  privileges  of  citizenship,  he  failed 
to  show  proper  respect  for  the  property  rights  and  the 
personal  feelings  of  plaintiffs  when  he  opened  his  under- 
taking establishment  in  their  midst.  He  was  in  the 
wrong  when  he  encroached  on  the  repose,  the  comfort, 
and  the  freedom  of  their  homes,  depreciated  the  value 
of  their  property,  depressed  their  spirits,  and  weakened 
their  power  to  resist  disease.  His  business  was  not  a 
necessity  at  the  place  selected  by  him.  He  equipped  his 
funeral  home  at  his  peril,  after  he  had  been  warned  by 
plaintiffs  of  their  objections.  Under  all  of  the  circum- 
stances the  injunction  was  properly  allowed.  There  is 
no  fixed  or  arbitrary  rule,  however,  governing  cases  of 
this  kind.  Each  case  must  be  determined  by  the  facts 
and  circumstances  developed  therein. 

Affibmed. 
AuwiiCH,  J.,  not  sitting. 


Charles  D.  Halsey,  appellee  v.  Orvin  C.  Phillips, 

appellant. 

Filed  June  7,  1920.     No.  21052. 

Assault:  Abrest  Without  a  Wabrant.  When  an  arrest  without  a  war. 
rant  is  sought  to  be  justified,  it  must  appear  that  a  crime  has  been 
committed,  and  there  must  be  reasonable  ground  to  believe  the 
person  arrested  is  guilty  of  the  offense. 
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Appeal  from  the  district  court  for  Kimball  comity: 
Hanson  M.  Gbimes^  Judge.    Affirmed. 

Torgerson  d  Higgins  and  Rodman  d  Rodman,  for 
appellant. 

Halligan,  Beatty  &  Halligan  and  W.  T.  Wilcox,  con- 
tra. 

Dean,  J. 

Defendant  appealed  from  a  verdict  and  judgment 
rendered  against  him  for  $700  as  damages  for  personal 
injuries  sustained  by  plaintiflF  while  being  placed  under 
an  alleged  unlawful  arrest. 

Defendant  was  a  deputy  sheriflF.  In  his  answer  he 
alleged  that  in  arresting  plaintiff  he  used  only  such 
force  as  was  necessary  to  overcome  plaintiff *s  resist- 
ance. 

These  facts  seem  to  be  established.  Plaintiff  was  rid- 
ing slowly  in  his  car,  and  alone,  when  defendant  ap- 
peared, and,  jumping  on  the  fender,  told  him,  as  defend- 
ant testified,  *'to  consider  himself  under  arrest  for 
assault  and  battery  for  beating  up  Mr.  Biggs. '*  After 
an  exchange  of  a  few  words  he  struck  plaintiff  over  the 
head  ^vith  a  44  or  38  Colt  six-shooter,  the  blow  cutting 
through  plaintiff's  cap  and  making  a  wound  in  his  head 
about  two  inches  in  length,  in  which  *Hhey  took  three 
stitches."  As  a  result  of  the  first  blow  plaintiff  sank 
down  in  the  car  seat  and  raised  his  left  arm  to  cover 
his  face  and  head,  when  he  was  again  struck  by  defend- 
ant with  the  revolver  on  his  head  and  face  and  arm 
three  or  four  times.  Plaintiff's  left  hand  and  arm  were 
bruised  by  the  beating  so  that  he  was  unable  to  do  any 
work  for  a  month  or  six  weeks. 

Plaintiff  testified  that  he  offered  no  resistance;  that 
he  told  defendant  he  would  go  with  him  if  he  would  let 
him  put  his  car  away ;  that  defendant  refused,  and  after 
he  had  beaten  him  pulled  him  out  of  his  own  car  and  put 
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him  into  another  car  and  held  the  six-shooter  on  him 
until  they  reached  Kimhall;  that  on  arrival  there  they 
went  to  a  doctor's  office,  where  plaintiff's  wounds  were 
dressed,  and  thence  to  the  sheriff's  office;  that  he  was 
not  taken  before  any  court,  but  was  released  from  cus- 
tody; that  he  then  hired  a  car  and  went  home;  that  by 
reason  of  his  injuries  he  was  compelled  to  hire  a  man 
to  do  his  work  on  the  farm  for  more  than  a  month ;  that 
his  wounds  caused  intense  pain,  which  continued  up  to 
the  time  of  the  trial,  and  that  as  a  result  of  the  beating 
he  w^as  continually  subject  to  headaches. 

Plaintiff's  testimony  as  to  the  beating  w^as  corrobo- 
rated in  the  main  by  two  or  three  witnesses  and  in  large 
part  by  defendant.  As  tending  to  show  animus,  a  wit- 
ness testified  that  defendant  said  to  plaintiff,  *'  *You 
got  me  up  here  the  other  day  when  I  had  a  team  and 
nothing  to  defend  myself.'  He  then  jumped  onto  the 
footboard  of  the  car  and  pounded  Mr.  Halsey  with  a 
gun;"  that  defendant  struck  plaintiff  six  times  over 
the  head  and  arm,  and  that  he  made  no  resistance  and 
no  attempt  to  strike  defendant  at  any  time. 

Defendant  admitted  making  the  arrest  without  a  war- 
rant on  the  request  of  the  man  named  Biggs,  who  had 
informed  him  that  plaintiff  '*had  just  about  killed  him 
up  there."  He  testified  that  when  he  went  to  make  the 
arrest,  accompanied  by  Biggs,  and  told  plaintiff  about 
the  alleged  assault  and  battery  on  Biggs,  and,  *'that  he 
was  to  consider  himself  under  arrest,"  plaintiff  re- 
fused to  go,  and  he  was  compelled  to  take  him  by  force ; 
that  Avhen  plaintiff  drew  back  his  arm  as  though  to 
strike  he  *^  landed  on  him  with  the  gun  and  struck  him 
until  he  said  ^all  right,  I  will  go,'  "  that  he  ** probably 
struck  him  four  or  five  blows;"  that  when  he  struck 
him  on  top  of  his  head  he  **  settled  down  into  the  auto 
and  remained  in  that  position  until  he  said  he  would 
go." 

Defendant  complains  because  the  court  instructed  the 
jury,  among  other  things,   **that  it  is  not  claimed  that 
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plaintiff  was  guilty  of  the  commission  of  any  felony, 
nor  is  it  claimed  that  defendant  found  or  saw  the  plain- 
tiff violating  any  law  of  the  state  or  any  municipality, 
nor  does  the  defendant  claim  that  he  had  any  warrant 
for  the  plaintiff's  arrest/'  The  court  did  not  err  in  so 
instructing  the  jury.  DefeHdant's  answer  and  the  evi- 
dence show  that  defendant  did  not  have  reasonable  or 
just  cause  to  believe  that  a  felony  or  any  crime  had  been 
committed.  It  appears  that  no  complaint  was  filed 
against  plaintiff  at  any  time. 

Section  8938,  Rev.  St.  1913,  provides:  "Any  person 
not  an  oflBcer  may,  without  warrant,  arrest  any  person, 
if  a  petit  larceny  or  a  felony  has  been  committed,  and 
there  has  been  reasonable  ground  to  believe  the  person 
arrested  guilty  of  such  offense,  and  may  detain  him  until 
a  legal  warrant  can  be  obtained.'' 

That  defendant  overstepped  his  oflScial  prerogative 
plainly  appears.  Plaintiff  did  not  commit  a  felony,  nor 
was  he  guilty  of  petit  larceny,  nor  was  there  reasonable 
ground  to  believe  that  he  was  guilty  of  committing 
either  offense.  Defendant  argues  that  the  verdict  is  the 
result  of  passion  and  prejudice,  and  that  it  is  excessive. 
We  do  not  agree.  That  defendant  used  excessive  force 
and  that  plaintiff  was  brutally  beaten  by  him  sufficiently 
appears. 

When  an  arrest  without  a  warrant  is  sought  to  be 
justified,  it  must  appear  that  a  crime  has  been  com- 
mitted, and  there  must  be  reasonable  ground  to  believe 
the  person  arrested  is  guilty  of  the  offense.  This  has 
not  been  shown  in  the  present  case.  The  facts  were 
fairly  submitted,  and  the  verdict  is  abundantly  sustained 
by  the  evidence. 

The  judgment  is 

Affibmed, 
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Matthew  Donovan  bt  al.,  appelxants,  v.  Bank  op 

Palmyra  et  al.,  appellees. 

FiLEa>  Junk  7,  1920.    No.  20798. 

1.  Homestead:  Sale  bt  Hubs:  Distubxjtion  of  Pbocbbdb.  Wliere  the 
owner  of  a  homestead  dies  Intestate,  leaving  sunriving,  as  heirs 
at  law,  his  widow  and  brothers  and  a  sister,  and  where  the 
homestead  has  been  sold  to  pay  debts,  the  remaining  sum,  under 
the  provisions  of  section  3092,  Rev.  St.  1913,  and  section  1286, 
Rev.  St.  1913,  should  be  distributed:  First,  to  the  widow  the  pres- 
ent worth  of  the  use  of  the  fund  for  the  period  of  her  life  ex- 
pectancy, based  upon  a  fair  rate  of  interest  at  the  time;  second, 
of  the  remaining  sum  one-half  should  go  to  the  widow  and  one- 
half  to  the  brothers  and  sister,  share  and  share  alike. 

2.  Evidence  examined,  and  held  to  support  findings  and  decree. 

AppfeAL  from  the  district  court  for  Otoe  county: 
James  T.  Begley,  Judge.    Affirmed^ 

W.  F.  Moran,  for  appellants. 

Paul  Jessen,  contra. 

Day,  J. 

PlaintiflFs  have  appealed  from  a  decree  of  the  district 
court  for  Otoe  county  distributing  $3,227.70,  being  the 
proceeds  of  the  sale  of  the  homestead  of  John  Donovan, 
deceased. 

The  facts  out  of  which  the  controversy  arises  are  ad 
follows:  On  November  27,  1915,  John  Donovan  died  in- 
testate in  Otoe  county,  Nebraska,  leaving  surviving  him 
as  his  heirs  at  law  his  widow,  Mary  Donovan,  appellee, 
and  three  brothers  and  one  sister,  the  appellants.  At 
the  time  of  his  demise  John  Donovan  was  the  owner  of 
a  quarter  section  of  land  upon  which  he  and  his  wife 
resided  as  their  homestead.  This  property  was  incum- 
bered for  about  $14,000,  and  in  addition  thereto  claims 
had  been  allowed  in  the  county  court  against  said  estate 
of  approximately  $1,300.  There  was  no  other  property 
out  of  which  the  debts  could  be  paid,  so  that  it  was  neces- 
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sary  that  the  homestead  property  be  sold  for  that  pur- 
pose. 

Confronted  by  this  situation,  the  heirs  at  law  agreed 
among  themselves  that  it  would  be  better  for  all  con- 
cerned to  sell  the  property  at  private  sale,  if  a  satis- 
factory price  could  be  obtained,  and,  in  furtherance  of 
the  understanding,  Mary  Donovan  entered  into  a  con- 
tract to  sell  the  property,  which  was  approved  by  the  ap- 
pellants; they  signing,  at  the  bottom  of  the  contract,  a 
statement  as  follows:  **We  agree  to  the  above  and  will 
join  in  a  deed  with  Mary  Donovan  for  this  farm  upon 
receiving  our  share  of  the  purchase  price/'  The  deed 
was  executed  and  the  money  jmid  to  the  defendant  bank 
as  a  stakeholder  for  distribution  among  the  heirs  at  law. 

Under  the  provisions  of  the  homestead  act,  in  force 
at  the  time  of  the  demise  of  John  Donovan  (Rev.  St. 
1913,  sec.  3092),  the  widow,  as  against  the  rights  of  the 
heirs  at  law,  is  entitled  to  a  life  estate  in  the  homestead, 
and  when,  as  in  this  case,  the  homestead  is  sold  to  pay 
debts,  the  widow's  right  follows  the  proceeds  of  the  sale 
and  she  is  entitled  to  receive  the  income,  during  life,  of 
the  proceeds  of  the  sale. 

Under  the  pr».  Isions  of  section  1265,  Rev.  St.  1913,  the 
widow  is  an  heir  at  law,  and,  under  the  facts  of  this 
case,  is  entitled  as  an  heir  at  law  to  receive  one-half  of 
the  real  estate,  and  the  brothers  and  sister  the  remaining 
one-half,  share  and  share  alike,  subject  to  the  homestead 
right  of  the  widow.  The  homestead  being  reduced  to 
money,  the  fund  must  be  distributed  in  accordance  with 
the  law  affecting  homestead  rights. 

Applying  these  principles  to  the  case  before  us,  in  the 
distribution  of  this  fund  there  should  be  first  set  off  to 
the  widow  the  present  worth  of  the  income  of  the  pro- 
ceeds of  the  sale,  based  upon  her  life  expectancy  and 
upon  a  fair  rate  of  interest  at  the  time.  Of  the  remain- 
ing sum,  one-half  should  be  paid  to  the  widow  as  an 
heir  at  law  and  the  remaining  one-half  to  the  brothers 
and  sister,  the  appellants,  share  and  share  alike. 
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It  is  contended  on  behalf  of  the  appellants  that,  at  the 
time  of  the  agreement  between  the  heirs  at  law  to  sell 
the  property  at  private  sale,  it  was  also  agreed  that  the 
proceeds  of  the  sale  sh6uld  be  divided  one-half  to  the 
widow  and  one-half  to  the  appellants.  Upon  this  ques- 
tion there  is  a  direct  dispute  in  the  testimony  between 
the  appellants  and  the  appellee.  The  appellee's  testi- 
mony is  to  the  effect  that  the  proceeds  of  the  sale  were 
to  be  divided,  but  she  denies  that  the  agreement  was 
that  the  proceeds  should  be  divided  one-half  to  her  and 
one-half  to  the  brothers  and  sister  of  deceased.  If  the 
agreement  between  the  parties  went  no  further  than  that 
the  proceeds  of  the  sale  should  be  **  divided, ''  it  would 
mean,  of  course,  divided  in  accordance  with  the  terms 
of  the  law.  The  burden  of  proof  was  upon  the  appel- 
lants to  establish  that  the  agreement  was  in  the  tenns 
claimed  by  them,  and,  while  the  greater  number  of  wit- 
nesses have  testified  in  support  of  the  appellants '  version 
of  the  agreement,  we  have  taken  the  view  that  appel- 
lants have  not  established  their  contention  by  a  prepon- 
derance of  the  testimony. 

There  would  be  no  consideration  for  appellee  relin- 
quishing such  a  substantial  right,  and,  while  lack  of  con- 
sideration is  not  specially  pleaded,  still  it  is  proper  to  be 
considered  in  determining  the  probability  of  appellee 
entering  into  such  a  contract  as  claimed  by  the  appel- 
lants. Besides,  when  appellants  signed  the  contract  of 
sale,  they  signed  a  statement  on  the  contract,  in  which 
they  stated  they  would  sign  the  deed  **upon  receiving 
our  share  of  the  purchase  price.''  In  the  absence  of  ex- 
planation, this  would  imply  their  share  under  the  law. 
Other  circumstances  in  the  record  tend  to  corroborate 
appellee. 

The  trial  court  distributed  the  fund  in  accordance  with 
the  rule  above  announced.  The  decree  is  supported  by 
the  evidence. 

Affirmed. 

Kobe  and  Flansbubg,  JJ.,  not  sitting. 
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Anna  Zantow,  appellee,  v.  Old  Line  Accident  Insur- 
ance Company,  appellant. 

Filed  June  7,  1920.     No.  20513. 

1.  Insurance:  Change  of  Occupation.  Where  a  person,  classified  for 
insurance  as  a  farmer,  makes  a  trip  accompanying  stock  in  ship- 
ment, which  he  has  sold  before  shipment  to  another  party,  held, 
that  such  trip  does  not  constitute  such  a  substitution  of  one  oc- 
cupation for  another  that  it  can  be  said  that  he  has  changed  his 
occupation  from  a  farmer  to  a  ''shipper  tending  stock,"  within 
the  meaning  of  a  clause  in  an  insurance  policy,  providing  reduced 
benefits  in  case  insured  changes  his  occupation  to  a  more  hazardous 
one. 

2.  :  Incbeased  Hazard.    When  such  person  is  killed  in  a  wreck 

during  the  shipment,  but  while  he  is  riding  in  a  caboose,  where 
other  passengers  are  allowed  to  ride  who  have  regularly  paid  their 
fare,  held  that,  at  the  time  of  accident,  the  insured,  not  being 
engaged  in  any  duties  peculiarly  pertaining  to  those  of  a  tender 
of  stock,  but  being  subjected  to  those  hazards  only  which  are 
common  to  the  other  passengers  in  the  car,  was  not  performing 
any.  act  or  thing  pertaining  to  the  more  hazardous  occupation. 

3.  :  CoNSTBUCTioN  OF  PoLicT.    Though  punctuation  marks  may 

be  considered  as  an  aid  to  the  interpretation  of  an  insurance  policy, 
they  will  not  control  nor  change  a  meaning  which  may  be  plainly 
gathered  from  the  words  and  their  arrangement. 

4. :   "Passenger  Car."    When  a  caboose,  attached  to  a  train 

carrying  live  stock,  is  used  as  an  essential  part  of  the  freight 
train,  for  the  purpose  of  carrying  the  train  crew  and  the  care- 
takers of  live  stock,  held  not  to  be  a  passenger  car  provided  for 
the  exclusive  use  of  passengers,  though  a  few  passengers,  in  the 
strict  sense  of  the  term,  have  been  permitted  to  ride  upon  it. 

Opinion  on  motion  for  rehearing  of  case  reported  in 
103  Neb.  685.  Former  judgment  of  afflrmance  adhered 
to. 

Flansburo,  J. 

On  motion  for  a  rehearing  on  an  opinion  and  order 
affirming  the  judgment  of  the  trial  court.  Zantow  v. 
Old  Line  Accident  Ins.  Co.,  103  Neb.  685. 


656  NEBRASKA  REPORTS.  [Vol.  104 

Zantow  V.  Old  Line  Accident  Ins.  Co. 

Plaintiff,  who  recovered  a  $1,000  judgment  below, 
urges  that,  under  the  opinion  as  rendered  in  this  court, 
she  is  entitled  to  a  $3,000  judgment.  Plaintiff's  husband, 
the  insured,  was  classified  for  insurance  as  a  farmer. 
He  was  killed  in  a  wreck  while  riding  in  a  caboose  on  a 
freight  train.  Regular  passengers,  who  had  paid  fare, 
were  riding  in  this  car  at  the  time  of  the  accident.  In- 
sured, however,  held  a  stock  shipper's  pass  as  a  cattle 
tender.  The  cattle  which  he  was  accompanying  to  mar- 
ket had,  just  previous  to  the  shipment,  been  sold  by 
him  to  another  party.  The  insured,  who  had  planned  to 
take  the  trip,  agreed  to  go  as  cattle  tender,  in  order  to 
have  the  benefit  of  the  shipper's  pass.  It  appears  from 
the  evidence  that  the  occupation  of  being  a  **  shipper 
tending  in  transit"  is,  by  the  classifications  of  the  com 
pany  on  file  with  the  state  insurance  board,  classed  as  a 
more  hazardous  occupation  than  that  of  being  a  farmer. 

Two  questions  arise :  First,  whether  the  benefits  under 
this  policy  should  be  reduced  from  $1,000,  the  face  of  the 
policy,  to  $300,  by  reason  of  a  clause  in  the  policy  pro- 
viding that  benefits  should  be  so  reduced  in  case  insured 
should  be  injured  after  having  changed  his  occupation  to 
a  more  hazardous  one,  or  while  doing  any  act  or  thing 
pertaining  to  any  such  more  hazardous  occupation;  or, 
second,  whether  the  benefits  should  be  increased  to 
$3,000  under  a  provision  of  the  policy  that  the  benefits 
should  be  so  increased  in  case  the  insured  be  injured 
**  while  riding  as  a  passenger  in  the  inclosed  part  of  a 
railway  passenger  car  or  street  car,  or  licensed  steam- 
boat, or  licensed  passenger  elevator  provided  for  the  ex- 
clusive use  of  passengers,  and  due  directly  to  the  wreck- 
ing of  such  conveyance.'* 

The  provision  in  the  policy,  providing  for  reduced 
benefits  in  case  the  insured  should  change  his  occupation 
to  a  more  hazardous  one,  it  seems  to  us,  does  not  apply, 
since  such  provisions  as  these  only  contemplate  the  ac- 
tual substitution  of  one  occupation  for  another,  and  not 
merely  a  temporary  resort  to  other  activities.    It  can- 
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not  be  said  that  the  insured,  a  farmer,  who,  as  incidental 
to  his  occupation,  raised  live  stock  for  market,  and  would 
therefore  at  some  time  ship  it  to  market,  had,  within  the 
meaning  of  the  clause  just  mentioned,  changed  his  oc- 
cupation from  farmer  to  stock  shipper  by  the  one  act  of 
accompanjang  this  stock  in  shipment,  even  though  he  had 
previously  sold  it  to  another.  Temporary  duties  thus 
assumed  should  not  be  held  to  effect  a  change  of  occupa- 
tion within  a  restricted  and  literal  meaning  of  that 
clause.  Redmond  v.  United  States  Health  <&  Accident 
Ins.  Co.,  96  Neb.  744;  Taylor  v.  Illinois  Commercial 
Men's  Ass\  84  Neb.  799,  24  L.  R.  A.  n.  s.  1174,  and. 
note ;  Wheeler  v.  Standard  Accident  Ins.  Co.,  ante,  p.  219 ; 
Gotfredson  v.  German  Commercial  Accident  Co.,  218 
Fed.  582,  L.  R.  A.  1915D,  312,  and  note ;  1  C.  J.  439. 

The  policy,  however,  goes  further,  and  provides  that 
the  benefits  shall  be  reduced  if  insured  is  injured  while 
doing  any  act  or  thing  pertaining  to  any  such  more 
hazardous  occupation.  At  the  time  the  insured  was 
killed,  he  was  riding  in  the  caboose,  seated  with  other 
passengers,  who  had  paid  their  fares  and  who  had  been 
accepted,  strictly  as  passengers,  upon  that  train.  The 
act  or  thing  which  he  was  then  doing,  riding  upon  a  seat 
in  this  car,  did  not  peculiarly  pertain  to  tending  cattle 
in  transit.  The  cattle  tender's  duties,  from  which  the 
extra  hazards  arise,  are  in  being  compelled  to  alight  at 
all  times  and  places;  in  being  about  the  cars;  in  going 
back  and  forth  from  the  caboose  to  the  cattle  car  in  rail- 
road yards  where  cars  are  moving  and  being  switched; 
and  in  the  actual  handling  and  caring  for  the  live  ani- 
mals, which  are  closely  constrained  and  under  excite- 
ment of  shipment.  It  is  the  duties  of  the  occupation, 
which  cause  an  increased  likelihood  of  accident,  that  this 
clause  is  obviously  intended  to  guard  against,  and  when 
the  insured  is  injured,  not  from  a  risk  growing  out  of 
those  duties,  but  from  a  risk  common  to  other  persons 
not  so  employed,  it  cannot  be  said  that  he  was  in  the 

104  Neb.— 42 
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actual  performance  of  an  act  peculiarly  pertaining  to  an 
occupation  creating  an  extra  hazard,  and  that  he  should 
therefore  lose  the  benefits  of  his  insurance.  The  reason- 
ing in  the  following  cases  is  found  somewhat  analagons : 
Price  V.  National  Accident  Society,  37  Pa.  Super.  Ct. 
299;  Standard  Life  &  Accident  Ins.  Co.  v>  Koen,  11  Tex. 
Civ.  App.  273 ;  1  C.  J.  439. 

When  a  person  imdertakes  to  perform  the  several  du- 
ties of  a  hazardous  occupation,  though  his  undertaking  is 
but  temporary  and  casual,  and  under  such  circumstances 
or  for  so  brief  a  period  as  to  show  no  actual  substitu- 
tion of  that  occupation  for  his  own,  all  of  his  acts,  during 
the  period  over  which  the  performance  of  these  duties  is 
distributed,  do  not  necessarily  pertain  strictly  to  the 
hazardous  occupation,  but  very  many  acts  which  he  per- 
forms are  acts  to  which  no  special  hazard  is  attached, 
are  not  peculiar  to  such  ijiore  hazardous  occupation,  and 
are  common  to  people  generally  in  different  walks  of 
life.  If  these  same  acts  were  performed  as  independent 
acts,  and  injuries  should  result  during  their  perform- 
ance, no  penalty  would  accrue  in  the  nature  of  a  reduc- 
tion of  the  insurance  benefits.  Insured  in  this  case 
could,  without  taking  charge  of  live  stock,  have  taken 
passage  on  the  caboose,  paid  his  fare,  remained  seated 
within  the  car,  and  have  been  in  the  performance  of  the 
very  act  which  he  was,  in  fact,  performing  when  injured, 
and,  if  then  injured,  could,  without  question,  have  re- 
covered the  full  amount  of  his  insui'ance.  If  the  identi- 
cal act  complained  of,  then,  is  an  act  which  he  could  have 
performed  without  penalty,  if  done  as  an  independent 
act,  surely  it  cannot  be  said,  merely  because  he  was  at 
that  particular  time  in  charge  of  cattle  being  shipped  to 
market,  that  this  same  act  is  so  related  to  the  more 
hazardous  occupation  that  it  should  bar  recovery  by  the 
reduction  of  benefits. 

It  follows  that  the  benefits  under  the  policy  are  not  re- 
quired to  be  reduced  by  reason  of  the  fact  that  the  in- 
sured was  riding  in  a  car,  as  he  was,  with  other  pas- 
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sengers  regularly  received,  though  he  was  at  the  time 
accompanying  live  stock  to  market. 

It  then  becomes  necessary  to  determine  whether  in- 
sured was,  at  the  time  of  the  accident,  riding  as  a- pas- 
senger in  the  inclosed  part  of  a  railway  passenger  car, 
within  the  meaning  of  the  policy,  so  as  to  entitle  his 
beneficiary  to  the  $3,000  benefit. 

From  a  reading  of  the  clause  as  an  entirety,  we  are 
constrained  to  hold  that  the  words,  **  provided  for  the 
exclusive  use  of  passengers, ''  were  intended  to  apply  to 
the  several  conveyances  named,  as  well  as  to  a  licensed 
elevator.  It  is  true  th^t  no  comma  was  placed  before  the 
word  ** provided,'^  and,  were  the  punctuation  looked  to 
alone,  this  proviso  might  be  limited  to  elevators  only; 
but,  as  is  said  in  Holmes  v.  Phenix  Ins.  Co.,  98  Fed.  240 : 
**The  Century  Dictionary  tells  us,  what  is  common 
knowledge,  that  *  there  is  still  much  uncertainty  and  ar- 
bitrariness in  punctuation.'  It  is  always  subordinate  to 
the  text,  and  is  never  allowed  to  control  its  meaning. 
The  court  will  take  the  contract  by  its  four  corners,  and  , 
determine  its  meaning  from  its  language,  and,  having 
ascertained  from  the  arrangement  of  its  words  what  its 
meaning  is,  will  construe  it  accordingly,  without  regard 
to  the  punctuation  marks,  or  the  want  of  them.  The  sense 
of  a  contract  is  gathered  from  its  words  and  their  rela- 
tion to  each  other,  and,  after  that  has  been  done,  punc- 
tuation may  be  us6d  to  more  readily  point  out  the  di- 
vision in  the  sentences  and  parts  of  sentences.  But  the 
words  control  the  punctuation  marks,  and  not  the  punc- 
tuation marks  the  words."  See  cases  cited  in  13  C.  J. 
535. 

The  very  evident  meaning  and  purpose  of  the  clause 
referred  to  was  to  allow  increased  benefits,  should  in- 
jury occur  while  insured  was  riding  as  a  passenger  in 
those  conveyances  only  which  are  exclusively  used  for 
passengers,  and  about  which  therefore  the  carrier  or 
operator  is  required  to  throw  all  possible  safeguards 
and  protection  to  insure  safe  passage.    The  several  con- 
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veyances  named,  we  believe,  were  intended  to  be  defi- 
nitely described  and  limited,  in  kind,  to  those  provided 
exclusively  for  passengers. 

The  caboose  in  this  case  cannot  be  said  to  have  been 
used  exclusively  for  passengers.  Though  it  carried 
some  passengers,  and  might  therefore  be  said,  in  a 
limited  sense,  to  have  been  a  passenger  car  for  that 
reason  and  to  that  extent,  and  though  some  particular 
passengers  may  have  paid  fare  and  may  have  been,  un- 
less riding  under  a  special  permit  limiting  the  obligation 
of  the  railroad,  entitled  to  hold  the  company  to  the 
same  extent  and  liability  as  if  they  were  passengers  on 
any  other  railway  passenger  car  or  on  a  passenger 
train,  still  this  car  was  nevertheless  essentially  a  part 
of  a  train  which  was  loaded  with  live  stock,  and,  as  a 
part  of  that  train,  was  furnished  for  the  purpose  of 
carrying  the  train  crew,  their  accessories,  and  the  cattle 
tenders  who  accompanied  stock  and  were  riding  under 
contracts,  restricting  the  obligation  of  the  company  to- 
wards them  as  passengers. 

Our  court  has  held  that  a  railroad  company  may  limit 
its  liability  to  passengers,  riding  in  the  caboose  of  a 
freight  train,  to  the  common-law  liability,  and  is  not 
liable  in  such  case  under  the  statute.  Chicago,  B,  &  Q. 
R.  Co.  V.  Mann,  78  Neb.  541;  Chicago,  B.  &  Q.  R.  Co. 
V.  Troyer,  70  Neb.  293. 

Here  the  car  was  not  used  strictly  as  a  passenger  car, 
nor  for  the  exclusive  use  of  passengers,  but  as  an  es- 
sential part  of  the  freight  train,  and  for  the  use  of  the 
freight  crew  and  cattle  tenders.  Standard  Accident  Ins. 
Co,  V.  Bite,  37  Okla.  305,  46  L.  R.  A.  n.  s.  986. 

The  car  would  therefore  not  be  operated  as  a  car  used 
exclusively  for  passengers,  but  would  be  subjected  to 
the  jolting,  jarring,  switching,  and  other  inconveniences 
necessarily  attendant  upon  the  operation  of  a  freight 
train,  and  the  character  of  its  use  would,  in  fact,  directly 
affect  and  increase  the  risks  and  hazards  of  those  pas- 
sengers riding  upon  it.  • 
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ThQ  insured,  moreover,  was  riding  on  a  stock  shipper's 
pass,  and,  under  our  decisions,  was  a  passenger  in  a  re- 
stricted and  modified  sense  only  {Chicago,  B.  S  Q.  -tt. 
Co.  V.  Troyer,  supra) ;  and  it  is  our  conclusion^  that  he 
was  not,  when  the-  accident  occurred,  **  riding  as  a  pas- 
senger in  •  •  •  a  railway  passenger  car  •  •  • 
provided  for  the  exclusive  use  of  passengers**  within 
the  meaning  of  thiat  provision  of  the  policy.  It  is  our 
judgment  that  the  conclusion  reached  in  the  former  opin- 
ion is  correct,  and  that  the  plaintiff  is  entitled  to  recover 
$1^000,  and  it  is  therefore  ordered  that  the  judgment  and 
order  taxing  attorney's  fees  in  the  trial  court  be 

Afpibmbd. 
MoBEiasET,  C.  J.,  and  Aldbioh,  J.,  not  sitting. 


TIraHSB  Obatet  CoicbilsYj  asvvluea,  v.  Axbebt  Swaksok, 

AFPESIXANT. 

FiUD  JiTHK  7.  1920.     No.  21443. 

X  ISutar  and  Senruit:  Wqbkmsn's  Compensation  Act:  Deunquent 
PATinons:  Penautt.  Under  a  statute,  providing  that  a  penalty 
Im  added  for  all  delinquent  payments  under  the  workmen's  com- 
pensation act  (Rot.  St  1913.  see.  3666,  as  amended),  held  that, 
ndiere  there  Is  a  reasonable  controversy  between  the  employer  and 
On  employee  as  to  liability  for  certain  Instalments  of  compensation, 
QiB  payments  of  sn^  compensation  do  not  become  due.  In  the 
seoxsa  that  they  may  become  delinquent,  until  the  obligation  of 
the  cmnpany  Is  definitely  ascertained  or  settled. 

X.  :   :   AiiosNXT's  Fdbs.     Where  a  statute  allows  the 

employee  to  recover  attorney's  fees.  In  case  an  order  for  com- 
pensstlQai  Is  made  In  his  favor,  and  In  event  the  employer  refuses 
to  abide  by  the  order,  but  appeals,  and  on  appeal  falls  to  reduce 
Che  award,  7i«ld  that,  the  power  to  allow  attorney's  fees  being 
statutory,  the  court  has  no  authority  to  allow  them  where  the 
employee  himself  appeals,  though  by  such  appeal  the  award  Is 
Increased;  nor  to  allow  fees  where  It  Is  shown  that  the  employer, 
upon  the  rendition  of  the  award,  instead  of  appealing,  offers  to 
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Appeal  from  the  district  court  for  Douglas  county: 
Willis  G.  Seaks,  Judge.    Affirmed. 

Myers  £  Mecham,  for  appellant. 

Gurley,  Fitch,  West  <&  Hicknuin,  contra. 

Flansbubg,  J. 

Action  to  recover,  under  the  workmen  ^s  compensation 
act  (R^v.  St.  1913,  sec.  3666,  as  amended,  Laws  1917, 
ch.  85,  sec.  91/4,  and  Laws  1919,  ch.  91,  sec,  4),  a  penalty, 
by  reason  of  alleged  delinquency  in  payment  of  compen- 
sation, and  to  recover  attorney's  fees.  The  trial  court 
denied  the  relief,  and  Swanson,  the  petitioner,  appeals. 

The  case  is  presented  here  on  the  transcript  alone, 
show^ing  the  petition  of  Swanson,  the  answer  of  the  com- 
pany, and  the  decree  of  the  court.  No  reply  was  filed, 
and  the  allegations  of  new  matter  in  the  answer,  there- 
fore, stand  admitted. 

Swanson,  while  an  employee  of  the  Updike  Grain  Com- 
pany, was  injured  July  12,  1918.  The  company  recog- 
nized its  liability  and  paid  to  him  his  medical  and  hos- 
pital expenses,  and  $12  a  week  for  a  period  of  17  weeks. 
On  July  11,  1919,  the  company  filed  a  petition  with  the 
compensation  commissioner,  praying  that  a  definite  a- 
ward  be  fixed.  The  commissioner  fixed  the  award  at  $12 
a  week  for  a  period  of  30  weeks,  and,  as  the  company 
had  made  payments  for  17  weeks  only,  it  developed, 
under  this  award,  that  the  company  was  liable  for  13  ad- 
ditional weeks,  during  a  period  prior  to  the  rendition 
of  the  award,  and  which  payments  it  had  not,  in  fact, 
made.  Swanson  appealed  to  the  district  court,  where 
the  award  was  afiBrmed. 

The  company,  it  appears,  was  satisfied  with  and  was 
ready  and  willing  to  abide  by  both  the  award  of  the 
compensation  commissioner,  when  rendered,  and  the 
judgment  of  the  district  court  affirming  it,  and  offered 
payment  at  that  time  of  the  amounts  determined  to  be 
due. 


Vol.  104]  JANUARY  TERM,  1920.  663 

Updike  Grain  Co.  t.  Swanson. 

Swanson  again  appealed  from  the  judgnaent  of  the  dis- 
trict court  to  the  supreme  court,  and  on  November  15, 
1919,  the  supreme  court  increased  the  award  by  order- 
ing payments  of  $12  a  week  for  a  period  of  45  weeks 
over  and  above  what  had  been  allowed  by  the  compensa- 
tion commissioner  and  the  judgment  of  the  district  court, 
making  a  total  award  of  $12  a  week  for  75  weeks.  Up- 
dike Grain  Co.  v.  Swanson,  103  Neb.  8)72.  Upon  the  filing 
of  the  mandate  in  the  district  court,  the  company  paid 
all  instalments,  with  interest,  for  the  13  and  45  weeks, 
as  required  under  the  increased  awards. 

The  statute  (Rev.  St.  1913,  sec.  3666,  as  amended, 
Laws  1917,  ch.  85,  sec.  9%,  and  Laws  1919,  ch.  91,  sec. 
4)  reads  as  follows:  ** Except  as  hereinafter  provided, 
all  amounts  of  compensation  payable  under  the  pro- 
visions of  this  article  shall  be  payable  periodically  in  ac- 
cordance with  the  methods  of  payment  of  the  wages  of 
the  employee  at  the  time  of  the  injury  or  death:  Pro- 
vided, fifty  per  centum  shall  be  added  for  waiting  time 
for  all  delinquent  payments  after  30  days'  notice  has 
been  given  of  disability,"  The  words  **of  disability** 
were  added  by  the  amendment  effective  in  July,  1919 
(Laws  1919,  ch.  91,  sec.  4). 

Did  the  instalments  for  the  13  and  45  weeks,  provided 
for  under  the  increased  awards,  become  delinquent  with- 
in the  provisions  of  that  statute  t 

The  statute  contemplates  some  sort  of  notice  to  the 
employer  or  knowledge  of  the  duty  required  of  him,  and 
30  days'  opportunity  to  act,  in  order  that  he  may  per- 
form the  duty  and  avoid  default  and  the  resulting  pen- 
alty. It  is  argued  that  no  notice  was  required  in  this 
case,  since  the  employer  is  shown  to  have  been  fully  ap- 
prised of  the  injury  and  the  disability  resulting.  We 
need  not  take  up  the  question  of  notice,  as  we  find  that 
in  no  event  was  there  any  delinquency  on  the  part  of  the 
company. 

The  company  paid  the  medical  bill  and  hospital  ex- 
penses and  instalments  for  17  weeks.    It  does  not  ap- 


664  NEBEASKA  REPORTS.  [Vol.  104 

Updike  Grain  Co.  v.  Swanson. 

pear  that  Swanson  made  demand  or  claimed  to  be  en- 
titled to  further  payments.  On  the  other  hand,  it  is 
the  company  that  instituted  the  proceedings  before  the 
compensation  commissioner  for  the  purpose  of  procuring 
a  definite  determination  of  the  amount  due.  The  com- 
pany did  not,  until  the  time  when  the  award  was  made, 
have  notice  that  it  was  liable  for  30  instalments,  instead 
of  17;  nor  can  it  be  said  that  these  additional  instal- 
ments became  due  prior  to  the  award,  since  the  liability 
of  the  company  until  that  time  was  uncertain.  When 
Swanson  appealed  from  the  judgment  of  the  district 
court,  it  is  true  the  company  was  aware  of  the  fact  that 
he  was  claiming  more  than  the  district  court  had  given 
him.  What  Swanson 's  exact  claim  at  that  time  was, 
however,  does  not  appear.  It  seems  sufficient  to  say  that 
all  that  could  at  that  time  be  expected  of  the  company 
was  to  offer  payment  of  what  the  district  court  said  was 
due.  Whether  that  amount  would  be  increased  by  the 
supreme  court  was  not  known.  There  was  nothing  def- 
inite, over  and  above  the  award  for  30  weeks,  upon 
which  the  company  could  act.  The  total  amount  of  li- 
ability, or  the  number  of  instalments,  which  would  in 
the  end  be  required  to  be  paid,  was  still  undetermined. 

It  cannot  be  said  that  the  company  was  in  default  of 
those  payments,  over  which  there  was  a  reasonable  con- 
troversy, and  especially  when  the  district  court  had  de- 
cided that  the  company  was  liable  for  30  weeks  only. 
It  cannot  be  said  that  these  controverted  instalments, 
the  45  additional  instalments,  became  due  until  the  de- 
cision by  the  supreme  court  allowing  them  was  rendered, 
and  the  judgment  entered  accordingly  in  the  district 
court.  The  company  promptly  offered  payment  of  the 
award  fixed  by  the  compensation  commissioner  and  the 
judgment  of  the  district  court,  and,  when  .the  award  was 
increased  to  75  weeks  in  the  supreme  court,  paid  the 
amount  in  full.  Under  such  circumstances,  the  com- 
pany was  not  delinquent  in  its  payments,  nor  could  it  be 
subjected  to  the  statutory  penalty. 
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It  was  not  intended  by  this  provision  of  the  statute 
that  an  employer  should  comply  with  every  demand  of 
the  employee  at  his  peril,  and  in  every  case,  when  it  is 
later  proved  that  the  employer  was  mistaken  as  to  his 
liability,  that  he  should  be  required  to  increase  the  award 
50  per  cent,  and  be  penalized  in  that  amount.  The 
statute  was  not  intended  to  prevent  the  employer  from 
having  a  fair  opportunity  to  be  heard  and  to  have  his 
just  controversies  tried,  but,  as  said  in  United  States  Fi- 
delity (&  Giiaranty  Co.  v.  Wickline,  103  Neb.  21,  the  pen- 
alty is  provided  ''to  make  it  thereby  reasonably  certain 
that  the  payments  would  not  be  delayed  for  trivial  rea- 
sons and  the  act  be  thereby  nullified."  To  say  that  the 
employer  has  been  delinquent  in  providing  compensation 
carries  with  it  the  idea  that  he  has  failed  to  perform  his 
duty.  An  instalment  of  compensation  cannot  become  de. 
linquent  until  it  becomes  due,  and  it  cannot  be  said  to  be 
due  until  there  is  some  reasonable  certainty  as  to  the 
amount  and  the  number  of  payments  to  be  made.  Cor- 
nell V.  Maverick  Loan  S  Trust  Co.^  95  Neb.  9;  18  C.  J. 
475. 

The  petitioner  further  claims  to  be  entitled  to  attor- 
ney's fees.  The  right  to  tax  attorney's  fees  is  purely 
statutory.  O'Brien  v.  Industrial  Ins.  Department,  100 
Wash.  674;  State  v.  District  Court  of  St.  Louis  County, 
129  Minn.  423 ;  Friedman  Mfg.  Co.  v.  Industrial  Commis. 
sion,  284  111.  554.  The  statute  (Rev.  St.  1913,  sec.  3666, 
as  amended,  Laws  1919,  ch.  91,  sec.  4  )  provides  that, 
where  the  employer  refuses  to  abide  by  the  award  of  the 
compensation  commissioner  and  appeals,  but  fails  to 
reduce  the  award,  the  employee  shall,  in  such  event,  be 
allowed  to  recover  attorney's  fees.  The  appeal  in  this 
case  was  not  taken  by  the  company,  nor  did  it  refuse  to 
abide  by  any  award  made,  and  the  provisions  of  the 
statute  do  not  apply. 

It  is  therefore  ordered  that  the  judgment  be 

Affikmed. 
Aldbigh,  J.«  not  sitting. 
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John  D.  Donelson,  appellant,  v.  Fred  H.  Michelson, 

appellee. 

Filed  June  7,  1920.     No.  21058. 

1.  Fraud:  Sale  of  Land:  Mistake  of  Vendor.  A  vendee  prevented 
from  Inspecting  the  land  conveyed  to  him  by  the  mistake  of  the 
vendor  In  pointing  out  the  wrong  land  may  recover  the  damages 
sustained,  although  the  vendoi  was  not  aware  of  the  falsity  of  his 
representation,  and  there  was  no  Intent  on  his  part  to  deceive,  if 
the  vendor  had  assumed  the  duty  of  pointing  out  the  land,  and 
the  vendee,  without  knowledge  of  the  true  location,  relied  upon 
such  representation. 

2.   :  :  Erboneous  Instruction.     It  was  stipulated  that, 

before  closing  the  deal,  the  vendee  In  a  land  contract  might  In- 
spect the  property,  situated  In  a  distant  county.  He  previously  had 
held  title  to  the  land,  but  testified  that  he  had  never  seen  it.  There 
was  no  direct  evidence  that  he  knew  Its  character  or  location. 
In  an  action  for  damages  for  deceit  of  the  vendor  In  pointing  out 
the  wrong  land,  and  thus  preventing  the  vendee  from  making 
the  Inspection,  It  was  error  to  instruct  the  Jury  that  they  might 
find  that,  *'by  virtue  of  such  owne  ship/'  the  vendee  had  previous 
knowledge  of  the  character  and  location  of  the  land,  as  the  mere 
fact  that  h^  had  once  owned  It  would  not  authorize  that  Inference, 
in  view  of  the  uncontradicted  testimony  and  circumstances  to 
the  contrary. 

Appeal  from  the  district  court  for  Hall  county: 
James  R.  Hanna,  Judge.    Reversed. 

Prince  £  Prince,  for  appellant. 

T,  0.  C.  Harrison  and  B.  J.  Cunningham,  contra. 

Dorset,  C. 

In  September,  1915,  plaintiff  traded  city  property  in 
Grand  Island,  Nebraska,  for  a  quarter  section  of  land  in 
Chase  county,  Nebraska,  belonging  to  the  defendant 
Michelson.  The  exchange  was  evidenced  by  a  written 
contract  which  contained  the  following  provisions  perti- 
nent to  this  case: 
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**The  said  John  D.  Donelson  is  to  go  to  Chase  county, 
Nebraska,  and  examine  said  land,  and  the  said  Fred  H. 
Michelson  guarantees  that  there  are  eighty  (80)  acres, 
a  trifle  more  or  less,  of  good,  level,  tillable  land  and 
under  cultivation  and  in  one  body  on  the  said  one  hun- 
dred and  sixty  (160)  acres  of  land,  and  not  what  is  called 
or  known  as  *  sandy  land '  but  what  is  kno^^n  as  a  *  sandy 
loam. '  Within  the  next  week  from  this  date,  that  is,  the 
week  commencing  with  September  26,  1915,  said  John 
D.  Donelson  will  go  to  said  land,  make  his  examination 
of  said  land  and  return,  and  if  satisfied  therewith  then 
this  trade  to  be  completed.  If  not  as  reported  and  as 
above  stated,  and  satisfactory  to  John  D.  Donelson,  then 
the  said  Fred  H.  Michelson  is  to  pay  the  railroad  fare 
of  the  said  John  D.  Donelson  expended  in  making  the 
trip  to  and  from  the  said  land  for  said  examination,  and 
the  said  John  D.  Donelson  will  report  on  or  before  the 
end  of  the  week  just  mentioned.*' 

After  setting  forth  the  written  exchange  contract,  it 
is  averred  in  the  petition  that  one  Niedfeldt,  acting  for 
the  defendant,  took  the  plaintiff  to  Chase  county,  and 
there  met  one  Ryan,  also  an  agent  for  the  defendant,  and 
that  they  together  **took  this  plaintiff  out  and  showed 
him  a  quarter  section  of  land,  80  acres  of  which  was 
under  cultivation  and  in  com  and  of  the  kind  of  land  as 
described  in  said  contract,  representing  to  the  plaintiff 
that  it  was  the  identical  piece  of  land  which  they  pro- 
posed to  sell  him  and  as  diBscribed  in  the  agreement ; 
that  plaintiff  relied  upon  all  said  statements,  representa- 
tions and  acts  of  the  defendant  and  his  asrents,  and  not 
knowing  the  falsity  thereof,  and  so  relying  thereon,  did 
purchase  said  land;  that  said  statements,  representa- 
tions and  acts  of  the  defendant  and  his  said  agents,  and 
each  of  them,  were  false  and  untrue  and  were  known  by 
them  and  each  of  them  to  be  false  and  lUntrue  at  the  timo 
they  were  made,  and  were  made  for  the  purpose  of  de- 
ceiving the  plaintiff  and  to  induce  him  to  purchase  said 
land  and  to  cheat  and  defraud  him.'*    It  is  further  al- 
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leged  that  the  land  shown  was  not  the  tract  for  which 
the  plaintiff  was  trading;  that  the  latter  was  rough  and 
unfit  for  cultivation,  and  was  of  the  value  of  only  $1,200, 
whereas,  if  it  had  been  as  represented,  it  would  have 
been  worth  $3,500;  and  the  plaintiff  prayed  judgment 
for  the  difference. 

The  defendant's  answer  set  up  the  defense,  in  sub- 
stance, that  the  contract  required  the  plaintiff  to  make 
an  examination  of  the  land;  that  he  went  to  Chase  county 
for  that  purpose,  made  his  examination  without  inter- 
ference or  persuasion  on  the  part  of  the  defendant  or 
his  agents,  and  on  his  return  reported  that  he  was  satis- 
fied, and  concluded  the  trade.  . 

There  was  a  jury  trial  and  a  verdict  for  the  defendant, 
and  from  the  judgment  dismissing  his  action  the  plain- 
tiff appeals. 

Counsel  for  the  plaintiff  advance  the  contention  that, 
primarily,  this  is  not  an  action  for  fraud  or  deceit,  but 
for  damages  for  breach  of  specific  warranty  as  to  the 
quality  of  the  land.  In  our  opinion,  however,  the  plead- 
ings clearly  negative  that  contontion.  The  defendant, 
it  is  true,  represented  the  land  to  be  of  a  certain  char- 
acter and  quality,  but,  in  another  clause  of  the  same  con- 
tract, the  plaintiff  explicitly  declared  his  intention  not 
to  rely  upon  the  defendant's  representation,  and  it  was 
agreed  that  the  contract  should  be  binding  only  in  the 
event  that  plaintiff  should  report  after  a  personal  in- 
vestigation that  he  was  satisfied.  After  having  returned 
from  an  ostensible  examination  of  the  land  and  reported 
himself  satisfied,  the  plaintiff  manifestly  would  have 
been  estopped  to  rely  upon  breach  of  warranty  or  mis 
representation  as  to  the  character  or  quality  of  the  land, 
unless,  through  the  defendant's  fault,  he  had  been  pre- 
vented from  making  a  full  and  fair  examination.  It  is 
charged  in  the  petition  that  the  defendant,  through  the 
acts  and  representations  of  his  agents,  deceived  the 
plaintiff  by  inducing  him  to  believe  he  was  inspecting 
the  land  he  was  trading  for,  when,  in  fact,  it  was  a  dif - 
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f erent  tract.  The  ultimate  fact  to  be  determined  was 
not  whether  the  land  traded  for  was  as  represented,  but 
whether  the  defendant's  conduct  had  operated  to  pre- 
vent the  plaintiff  from  inspecting  it. 

Counsel  for  the  plaintiff  insist  that  the  verdict  re- 
turned in  favor  of  the  defendant  was  not  warranted  by 
the  evidence,  but  that  all  of  the  elements  essential  to 
the  plaintiff's  right  to  recover  were  established.  In 
order  to  determine  that  question,  a  brief  review  of  the 
evidence  will  be  necessary. 

By  the  terms  of  the  written  contract,  the  plaintiff  was 
to  go  to  the  land,  make  his  examination  of  it,  and  re- 
port whether  he  was  satisfied.  It  was  not  stipulated  in 
the  contract  that  the  defendant  was  to  go  or  to  send  an 
agent  with  him.  It  is  undisputed,  however,  that  at  the 
time  the  contract  was  entered  into  the  plaintiff  insisted 
he  would  not  go  out  alone  to  view  the  land,  and  it  was 
arranged  between  the  plaintiff  and  the  defendant  that 
Niedfeldt  should  go. 

After  their  arrival  in  Chase  county,  Niedfeldt  pro- 
cured one  Ryan  to  drive  out  with  them  and  help  locate 
the  land.  The  plaintiff  was  without  information  as  to 
the  location  or  boundaries  of  the  land;  he  relied  upon 
Niedfeldt  to  locate  and  point  it  out  to  him.  Niedfeldt, 
in  turn,  relied  upon  Ryan,  whom  he  supposed  to  have 
sufficient  local  knowledge  to  guide  them.  Ryan  showed 
them  a  tract  with  about  80  acres  of  corn  on  it,  which 
was  not  the  land  for  which  they  were  looking,  but  ad- 
joined it  on  the  west.  From  the  fact  that  it  had  about 
the  acreage  of  cultivated  land  on  it  that  the  contract 
called  for,  Niedfeldt  assumed  that  it  was  the  tract  they 
had  come  to  see,  and,  acting  under  that  mistake,  but 
without  any  intention  to  deceive,  he  made  remarks  which 
imparted  to  the  plaintiff  the  belief  and  assurance  that 
the  land  they  were  viewing  was  the  tract  for  which  he 
was  trading.  The  effect  of  this  was  to  prevent  him  from 
making  any  further  investigation,  and  to  cause  him  to 
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return  home  without  having  inspected  the  land  he  was 
trading  for. 

The  evidence  clearly  estahlishes  the  absence  of  any 
intent  on  the  part  of  Niedfeldt  or  Ryan  to  deceive  the 
plaintiff,  and  the  case  is  one  of  mistake  rather  than 
fraud.  The  conduct  of  Niedfeldt  and  Ryan  amounted, 
in  substance,  to  an  innocent  misrepresentation  as  to  the 
locatiqn  of  the  land,  which  was,  nevertheless,  as  injuri- 
ous to  the  plaintiff  as  if  it  had  been  intentional.  If 
Niedfeldt  was  acting  as  the  defendant's  agent,  charged 
with  the  duty  of  locating  and  pointing  out  the  land  to 
the  plaintiff,  under  the  rule  adopted  in  this  state  that 
averment  and  proof  of  scienter  are  unnecessary,  and 
that  it  need  not  be  shown,  in  an  action  for  deceit,  that 
the  false  representations  were  made  with  knowledge  of 
their  falsity  on  the  part  of  the  person  making  them,  we 
think  that  the  defendant  would  be  liable,  regardless  of 
the  fact  that  the  wrong  land  was  pointed  out  mistakenly 
rather  than  purposely.  Omaha  Electric  Light  S  Power 
Co.  V.  Union  Fuel  Co.^  88  Neb.  423;  Hilligas  v.  Kuns, 
86  Neb.  68.  Such  has  been  the  holding  in  the  following 
cases  from  other  states:  Lawson  v.  Vernon,  38  Wash. 
422,  107  Am.  St.  Rep.  880;  Bradford  v.  Adams,  73  Wash. 
17 ;  Gvnther  v.  Ullrich,  82  Wis.  222,  33  Am.  St.  Rep.  32. 

There  was  no  controversy  in  the  evidence  in  this  case 
except  upon  the  question  whether  Niedfeldt  was  acting 
as  the  defendant's  agent  in  showing  the  land.  That  issue 
was  submitted  to  the  jury  under  proper  instructions, 
and  the  court  correctly  stated  the  law  with  reference  to 
the  liability  of  the  defendant  for  the  consequences  of 
Niedfeldt 's  conduct  in  pointing  out  the  wrong  land  by 
mistake,  in  case  the  jury  should  find  that  he  was  the 
defendant's  agent. 

The  plaintiff  complains,  however,  that  the  trial  court 
was  in  error  in  submitting  to  the  jury  the  question 
whether  the  plaintiff,  at  the  time  he  went  with  Nied- 
feldt to  view  the  land,  had  prior  knowledge  of  its  quali- 
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ty,  character,  and  boundaries.  The  only  evidence  from 
which  such  knowledge  might  have  been  inferred  was  that 
the  plaintiff  had,  some  time  before  the  transaction  in- 
volved in  this  case,  held  title  to  the  land  in  Chase  county. 
In  answer  to  the  question  how  he  had  acquired  it,  he 
testified  that  he  had  traded  a  pool  hall  for  it,  and,  when 
asked  if  he  had  ever  seen  it,  he  replied :  '  *  No,  sir ;  only 
the  way  it  was  described  to  me.'^ 

The  court  instructed  the  jury  that,  **if  by  virtue  of 
such  ownership  he  knew  the  quality,  character  and  boun- 
daries thereof,  together  with  its  value,  then  any  false 
representation  made  by  the  defendant  to  him  as  to  the 
above  would  not  be  grounds  for  an  action  and  he  could 
not  under  such  circumstances  claim  that  he  was  deceived 
thereby."  All  the  circumstances  surrounding  the  nego- 
tiations for  the  trade  negative  the  theory  that  the  plain- 
tiff had  prior  knowledge  of  the  location  or  boundaries 
of  the  land.  He  testified  that  he  had  never  seen  it,  and, 
as  a  condition  of  the  bargain,  the  defendant  assented  to 
his  requirement  that  he  should  have  the  right  to  in- 
spect the  land  before  concluding  the  trade.  The  only 
question  is  whether  the  plaintiff  was  charged  with  the 
duty  of  finding  it  for  himself,  or  whether  Niedfeldt,  as 
the  defendant's  agent,  was  under  the  obligation  to  locate 
and  point  it  out  to  him.  That  being  the  situation,  it  was 
not,  it  seems  to  us,  competent  for  the  jury  to  infer  from 
the  mere  fact  that  he  had  once  held  title  to  the  land 
that  he  knew  its  location  and  boundaries.  Yet  the  in- 
struction complained  of  permitted  the  jury  to  find  that 
he  had  such  knowledge  *'by  virtue  of  such  ownership," 
in  the  face  of  positive  testimony  and  circumstances 
clearly  pointing  to  the  contrary.  In  this,  we  think,  the 
court  erred,  and  the  error  must  have  been  prejudicial 
to  the  plaintiff. 

We  therefore  recommend  that  the  judgment  be  re- 
versed and  the  cause  remanded  for  further  proceedings. 
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Per  Curiam.  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  reversed 
and  the  cause  remanded,  and  this  opinion  is  adopted  by 
and  made  the  opinion  of  the  court. 

B£V£B8EI>2 


George  Schmelzel,  appellant,  v.  E.  J.  Leecy,  appelleb. 

Filed  Jtms  7,  1920.    No.  21068. 

1.  Appeal:  Dibected  Veboict.  In  determining  whether  a  peremptory 
Instruction  was  justified,  the  party  against  whom  the  verdict  is 
directed  is  entitled  to  have  every  controverted  question  of  fact 
resolved  in  his  favor,  and  to  have  the  benefit  of  every  inference 
that  reasonably  can  be  deduced  from  the  facts  in  evidence. 

2.  Brokers:  Action  fob  Commissions:  Question  fob  Jubt.  In  an 
action  by  a  broker  for  commissions  for  a  sale  of  real  estate,  the 
issue  whether  the  plaintiff's  efforts  were  the  efllcient  procuring 
cause  of  the  sale  is  ordinarily  for  the  jury. 

8.  :  :  Dibected  Vebdict.    Where,  in  a  broker's  action  for 

commissions,  there  was  evidence  tending  to  show  that,  after  initiat- 
ing the  negotiations  with  the  purchaser  and  bringing  the  parties 
together,  the  plaintiff,  with  the  defendant's  knowledge  and  with- 
out any  revocation  of  his  authority,  continued  his  efforts  to  effect 
a  sale  until  the  land  was  sold,  the  fact  that  the  sale  was  con- 
cluded through  the  medium  of  another  broker  will  not  warrant 
the  trial  court  in  holding,  as  a  matter  of  law,  that  the  plaintift 
was  not  the  efllcient  cause  of  the  sale,  and  in  withdrawing  the 
case  from  the  jury  on  that  ground. 

Appeal  from  the  district  court  for  Richardson  county : 
John  B.  Raper,  Judge,    Reversed. 

John  Wiltse  and  James  E.  Leyda,  for  appellant. 

KelUgar,  Ferneaxi  <&  Gagnon,  contra. 

Dorset,  C. 

This  is  an  action  by  a  broker  to  recover  a  commission 
for  the  sale  of  land.    The  court  directed  a  verdict  for  the 
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defendant,  and  from  the  judgment  dismissing  his  action 
the  plaintiff  appeals.  The  action  is  founded  upon  a 
written  contract  authorizing  the  plaintiff  to  sell  the  land 
for  $125  an  acre,  and  providing  that,  if  the  plaintiff 
should  sell  the  land  or  furnish  the  defendant  a  pur- 
chaser therefor,  he  should  be  entitled  to  a  conunission 
of  $250. 

Shortly  after  the  contract  was  executed,  the  plaintiff, 
who  was  a  real  estate  agent  in  Falls  City,  Nebraska, 
spoke  to  J.  W.  Neeld  about  the  defendant's  land  and 
took  him  out  to  see  it.  The  next  day  the  defendant  and 
the  plaintiff  met  Neeld  at  the  plaintiff's  oflBce  an^  talked 
with  him  about  buying  the  place.  In  this  conversation 
the  defendant  expressed  his  willingness  to  accept 
$23,000,  instead  of  $23,125,  at  which  the  land  was  listed, 
and  the  plaintiff  agreed  to  reduce  the  conmiission  speci- 
fied in  the  contract  to  $200.  Mr.  Neeld,  however,  stated 
that  he  wanted  to  look  around  before  concluding  the 
deal,  and  it  was  agreed  that  he  might  have  a  few  days' 
time  within  which  to  make  up  his  mind.  A  contract 
embodying  the  terms  tentatively  agreed  upon  was  left 
by  the  defendant  in  a  local  bank,  with  directions  to  turn 
it  over  to  Mr.  Neeld,  upon  his  making  the  first  payment 
provided  therein.  Along  with  the  contract  the  defendant 
deposited  his  check  for  $200,  to  be  delivered  to  the  plain- 
tiff when  the  deal  should  be  closed  and  the  contract 
taken  up  by  Mr.  Neeld. 

A  few  days  later  the  defendant  inquired  of  the 
plaintiff,  by  telephone,  whether  Neeld  had  concluded 
to  buy  the  land,  and  the  plaintiff  replied  that  he  had  not, 
and  that  he  was  still  looking  around.  With  regard  to 
this  telephone  conversation  occurs  the  principal  con- 
flict in  the  testimony.  The  plaintiff  testified  that  the 
defendant,  when  advised  that  Mr.  Neeld  had  not  yet  de- 
cided to  buy,  said  that  thereafter  he  would  not  sell  the 
land  for  less  than  $125  an  acre.  The  defendant,  on  the 
other  hand,  testified  that  ha  told  the  plaintiff  that  the 
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deal  was  off,  intending  not  only  to  withdraw  his  offer 
to  reduce  the  price,  hut  to  terminate  all  further  negotia- 
tions. Whatever  may  have  heen  the  purport  of  this 
conversation,  the  plaintiff  informed  Neeld  that  it  would 
take  $125  an  acre  to  huy  the  land,  and  continued  his  ef- 
forts to  induce  him  to  make  the  deal.  In  the  meantime 
the  defendant  decided  to  lease  the  land  for  the  ensuing 
year,  and  entered  into  negotiations  to  rent  it  to  one  Zim- 
merman. 

About  three  weeks,  we  infer,  after  the  making  of  the 
contract  sued  upon,  the  defendant  and  Zimmerman  went 
to  the  office  of  I.  B.  Whitaker,  a  real  estate  agent  in 
Falls  City,  to  have  a  lease  drawn  up.  Mr.  Neeld  was  in 
Whitaker 's  office,  inquiring  about  farms  for  sale,  when 
they  came  in.  Having  no  one  in  the  office  to  operate  the 
typewriter,  Whitaker  suggested  that  the  defendant  go 
to  another  office  to  have  the  lease  drawn  up.  After  he 
left  the  office,  Whitaker  remarked  to  Neeld  that  he  had 
made  a  mistake  not  to  buy  that  farm,  and  Neeld  told 
Whitaker  to  call  the  defendant  back  and  see  if  it  could 
not  be  bought.  Whitaker,  accordingly,  went  after  the 
defendant,  found  that  he  was  willing  to  sell,  and  came 
back  and  told  Neeld  the  farm  could  be  bought.  A  con- 
tract was  immediately  drawn  up,  and  the  land  sold  to 
Neeld  for  $125  an  acre.  The  defendant  paid  Whitaker  a 
commission  for  making  the  sale. 

The  plaintiff's  contract  was  that  he  should  sell  or  fur- 
nish the  defendant  a  purchaser  for  the  land.  In  order 
to  entitle  him  to  the  compensation  provided  in  the  con- 
tract, he  must  show  performance  on  his  part;  in  other 
words,  that  he  was  the  efficient,  procuring  cause  of  the 
sale.  The  trial  court  took  the  view  that  the  evidence 
fails  utterly  to  support  that  hypothesis,  and  that  it 
shows,  as  a  matter  of  law,  that  the  plaintiff  was  not  such 
procuring  cause. 

The  peremptory  instruction  in  favor  of  the  defendant 
can  be  upheld  only  upon  the  theory  that,  if  the  case  had 
been  submitted  to  the  jury,  and  the  jury  had  adopted 
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the  plaintiff's  view  of  every  controverted  issue  of  fact, 
and  had  drawn  every  inference  favorable  to  the  plaintiff 
that  reasonably  could  be  deduced  from  the  facts  in  evi- 
dence, proof  of  some  essential  element  of  the  plaintifTs 
cause  of  action  would  still  be  wanting.  In  this  case,  ac- 
cordingly, the  jury,  if  they  had  adopted  the  plaintiff's 
version  of  the  facts,  might  have  found  that  he  had  a 
valid  contract  of  employment  as  agent  to  sell  or  to  find 
a  purchaser  for  the  property ;  that  he  introduced  to  the 
defendant  the  man  who  finally  bought  the  property; 
that  the  plaintiff  at  no  time  abandoned  the  employment, 
or  gave  up  trying  to  induce  the  purchaser  to  buy,  but 
continued  his  exertions  down  to  the  very  day  of  the  sale ; 
that,  with  full  knowledge  of  the  plaintiff's  efforts,  the 
defendant  did  not  revoke  or  terminate  his  authority,  al- 
though, after  he  was  informed  in  the  telephone  conversa- 
tion that  Neeld  had  not  yet  decided  to  buy,  he  insisted 
that  he  should  have  $125  an  acre  for  the  land ;  and  that, 
until  Whitaker  mentioned  the  land  to  Neeld  on  the  day 
it  was  sold,  no  agent  other  than  the  plaintiff  had  ap- 
proached him  on  the  subject. 

Viewing  the  evidence  from  the  plaintiff's  standpoint, 
the  jury  might  have  concluded  that,  after  the  plaintiff's 
efforts  had  created  a  favorable  disposition  in  Neeld 's 
mind,  the  sale  was  finally  made,  not  through  the  influ- 
ence of  Whitaker,  but  as  the  result  of  the  accidental  cir- 
cumstance that  Neeld  happened  to  overhear  the  defend- 
ant speaking  about  leasing  the  land  in  Whitaker 's  office, 
and  saw  that  he  must  act  at  once  or  lose  his  chance  to 
buv  the  land. 

The  controlling  question,  therefore,  is  whether,  un- 
der that  state  of  facts,  the  plaintiff's  right  to  his  com- 
mission will,  as  a  matter  of  law,  be  defeated  by  the  fact 
that  another  agent,  through  a  fortuitous  circumstance 
arising  without  design  or  effort  on  his  part,  was  enabled 
to  intervene  and  effect  the  sale.  Counsel  for  the  defend- 
ant rely  upon  Higinhotham  v.  McKemie,  88  Neb.  32S, 
in  which  this  court,  in  the  syllabus,  has  said:  ''When  the 
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owner  of  real  estate  authorized  several  respective  brok- 
ers or  agents  to  sell  or  exchange  the  same,  but  gives 
neither  an  exclusive  agency,  the  agent  or  broker  who 
actually  effects  the  sale  or  exchange  is  entitled  to  the 
commissions.  The  agent  under  such  contract  who  nego- 
tiates with  a  purchaser,  but  does  not  effect  a  sale,  can- 
not recover  commissions." 

In  that  case  the  land  had  been  listed  by  the  owner  with 
several  brokers,  among  them  the  plaintiffs  and  another 
firm  to  which  the  defendant  had  paid  the  commission  for 
making  the  sale.  The  plaintiffs  sued  the  owner,  claim- 
ing that  the  exchange  of  properties  had  been  effected 
through  their  efforts.  The  issue  was  submitted  to  the 
jury,  who  returned  a  verdict  for  the  defendant  owner. 

It  is  contended  by  counsel  that  the  language  of  the 
syllabus,  **The  agent  or  broker  who  actually  effects  the 
sale  or  exchange  is  entitled  to  the  commissions,"  and 
that  the  agent  **who  negotiates  with  a  purchaser,  but 
does  not  effect  a  sale,  cannot  recover  commissions," 
means  that,  regardless  of  any  preliminary  efforts  put 
forth  by  an  agent,  or  of  the  influence  of  such  efforts  in 
the  chain  of  causation  leading  to  the  final  consummation 
of  the  sale,  he  is  not  entitled  to  his  commission,  unless 
he  participates  in  the  act  or  contract  by  which  the  sale 
is  finally  evidenced,  and  that  if,  as  did  Whitaker  in  this 
case,  another  agent  intervenes  and  consummates  the 
sale,  the  latter  is  to  be  conclusively  regarded,  in  law,  as 
the  procuring  cause. 

We  cannot  so  interpret  the  language  of  Higinbotham 
V.  McKenzie,  supra,  in  view  of  the  issues  presented 
therein.  The  question  whether  the  plaintiffs,  or  other 
agents,  were  the  procuring  cause  of  the  sale  had,  in  that 
case,  been  submitted  to  the  jury,  and  the  jury  had  found 
against  the  plaintiffs.  Upon  their  appeal,  they  argued 
in  this  court  that  they  were .  entitled  to  recover  upon 
proof  merely  that  they  had  brought  the  defendant  and 
the  purchaser  together,  and  that  the  parties  afterwards 
had  made  the  exchange  of  properties.    This  court  held 
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that  another  element  must  be  shown,  namely,  that  the 
plaintiffs,  through  their  efforts,  had  **  effected  the  ex- 
change,*' and  it  was  to  that  point  that  the  statement  of 
law  in  the  syllabus  was  directed. 

This  court  did  not  undertake  to  define  and  limit  the 
meaning  of  the  word  ** effect,"  or  to  say  that  it  could  in- 
clude only  the  bringing  of  the  negotiations  to  a  conclusion 
by  the  execution  of  a  contract,  excluding  every  prelimi- 
nary step.  It  was  not  intended,  in  that  case,  to  lay  down 
the  ironclad  rule  that,  in  every  case  where  a  commission 
for  effecting  a  sale  was  claimed,  the  court  should  look 
only  te  the  termination  as  evidenced  by  the  lactual  con- 
tract of  sale ;  nor  was  it  held  that,  whenever  the  agent, 
however  diligent  and  effective  his  work  may  have  been, 
had  been  circumvented  or  superseded  at  the  end  by  an- 
other agent,  it  would  be  the  duty  of  the  court  to  direct 
the  jury  to  find  against  him. 

We  fully  agree  with  the  proposition  stated  in  Grain  v. 
Miles,  154  Mo.  App.  338:  '*  Where  an  agent  sets  on  foot 
a  sale  of  property  which  wholly  fails,  and  after  such 
failure  another  agent  steps  in  and  makes  the  sale  to  the 
parties  negotiated  with  by  the  first  agent,  if  the  first 
agent  has  shown  his  inability  to  make  the  sale,  and  even 
though  there  is  a  possibility  that  the  work  of  the  first 
agent  made .  some  impression  or  had  something  to  do 
with  the  sale,"  the  first  agent  is  not  entitled  to  compen- 
sation. If,  without  effecting  an  agreement  or  accom- 
plishing a  bargain,  he  abandons  the  effort,  or  his  au- 
thority is  fairly  and  in  good  faith  terminated,  he  gains 
no  right  to  commission,  although  what  he  has  done 
proves  of  use  or  benefit  to  the  principal,  who  afterwards 
consummates  the  sale  with  the  same  purchaser  through 
another  agent.  Sibbald  v.  Bethlehem  Iron  Co.,  83  N.  Y. 
o78 ;  Lively  v.  Miller,  61  Md.  336. 

It  is  equally  true,  however,  that,  if  the  sale  is  directly 
attributable  to  the  broker  originally  employed,  his  right 
to  commissions  cannot  be  defeated  by  the  mere  fact 
that  the  transaction  was  finally  consummated  through 
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the  medium  of  another  broker.  Masters  v.  Hunt,  197 
S.  W,  (Tex.  Civ.  App.)  219;  Cunliff  v.  Hausman,  97  Mo. 
App.  467.  We  are  clearly  of  the  opinion  that  neither  the 
fact  that  the  negotiations  were  commenced  by  one  brok- 
er, nor  the  fact  that  they  were  closed  by  another,  is,  as 
a  matter  of  law,  alone  decisive  of  the  issue,  but  that 
where  the  plain tijff,  as  in  the  instant  case,  shows,  by  the 
evidence  adduced  in  his  behalf,  that  he  introduced  the 
purchaser  to  the  defendant,  and  at  no  time  abandoned 
his  efforts  to  make  the  sale,  and  that  the  defendant,  with 
knowledge  of  his  efforts  and  without  terminating  his 
authority,  concluded  the  sale  through  another  agent,  the 
controversy  as  to  whether  the  plaintiff  was  the  efficient, 
procuring  cause  of  the  sale  is  for  the  jury.  Votaw  v. 
McKeever,  76  Kan.  870. 

We  recommend,  therefore,  that  the  judgment  of  the 
court  below  be  reversed  and  the  cause  remanded. 

Pek  Curiam.  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  reversed 
and  the  cause  remanded,  and  this  opinion  is  adopted  by 
and  made  the  opinion  of  the  court, 

Revebsbd. 


Almeda  Bebbnice  Yates,  appellant,  v.  Marion  Wayne 

Yates,  appellee. 

Piled  June  7,  1920.     No.  20768. 

1.  Deeds:  Conbtbuction.  The  rule  in  SheUey's  case  was  brought  to 
this  state  as  a  part  of  the  common  law,  and  does  not  conflict  with, 
and  is  not  abrogated  by,  our  statute  (Rev.  St.  1913,  sec.  6195) 
providing  that  the  court  shall  carry  into  effect  the  expressed 
intent  of  the  parties. 

2.  :  — : .  Where  the  grantor  in  a  deed  conveys  real  prop- 
erty to  a  person  for  life,  with  a  limitation  over  to  the  "heirs"  or 
"heirs  of  the  body"  of  such  person,  the  words  "heirs"  or  "heirs 
of  the  body"  have  a  technical  meaning,  and  will  be  so  interpreted 
as  words  of  limitation,  unless  the  context  or  other  expression  in 
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the  deed  shows  that  a  remainder  was  intended  to  go  to  certain 
described  individuals,  and  that  the  words  "heirs"  or  "heirs  of  the 
body"  refer  to  them  in  aid  of  other  description  and  were  not 
Intended  to  be  used  in  their  technical  sense. 

3.  : .  Where  the  limitation  over  is  to  "the  heirs  be- 
gotten of  the  body"  of  the  person  taking  the  life  estate,  these 
words,  which  at  common  law  would  create  an  estate  tail,  create 
here  a  conditional  fee  only,  so  that  the  tenant  in  tail,  after  issue 
born,  is  able  to  bar  both  the  inheritance  and  the  reversion  by 
a  deed. 

4.  :  .    Where  property  is  conveyed  by  deed  to  a  person 

for  life  and  "remainder  in  fee  simple  to  the  heirs  begotten  of  the 
body"  of  such  person,  it  is  evident  that  the  words  "heirs  begotten 
of  the  body"  cannot  have  been  used  in  their  technical  sense  so 
as  to  create  a  conditional  fee,  since  an  Intention  is  expressed  that 
those  persons,  taking  the  remainder,  shall  take  in  "fee  simple" 
and,  if  they  take  in  fee  simple,  they  could  not,  at  the  same  time, 
be  limited  to  a  conditional  fee.  The  words  "heirs  begotten  of 
the  body"  held,  in  the  light  of  the  context,  to  have  been  used  as 
words  of  purchase  and  to  have  referred  to  the  immediate  children 
of  the  first  taker. 


Appeal  from  the  district  court  for  Seward  county  t 
Edward  B.  Good,  Judge.    A-ffirmed. 

Thomas,  Vail  &  St  oner,  for  appellant. 

H.  D.  Landis  and  McKillip  <&  Barth,  contra. 

Flansburg,  C. 

Suit  to  quiet  title  by  the  plaintiff  as  grantee  under  a 
deed.    Case  dismissed,  and  plaintiff  appeals. 

The  deed  in  question  was  made  and  delivered  to  the 
plaintiff  in  the  year  1906  when  she  was  a  single  woman 
Her  name  was  at  that  time  Almeda  Berenice  Welty 
Since  then  she  has  been  married,  her  name  now  being 
Yates,  and  her  son  by  this  marriage  is  the  sole  defend 
ant  in  the  case. 

By  the  terms  ot  the  jdeed  in  question  the  premises- 
were  conveyed  to  plaintiff,  then  Almeda  Berenice  Welty 
*'for  life  *  *  *  to  have  and  to  hold  the  same  to  the 
said  Almeda  Berenice  Welty  during  her  natural  life 
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remainder  in  fee  simple  to  the  heirs  begotten  of  the 
body  of  the  said  Ahneda  Berenice  Welty,'^  and  it  was 
further  provided  that  '*W€  (the  grantors)  do  covenant 
with  the  said  Ahneda  Berenice  Welty  and  with  her  heirs 
above  specified  that  we  are  lawfully  seized  of  said  prem- 


ises.'^ 


The  plaintiff  contends  that  by  operation  of  the  rule  in 
Shelley's  case  she  has  a  fee  simple  title  to  the  property 
covered  by  the  deed. 

It  is  strongly  argued  by  defendant's  counsel  that  the 
,  rule  mentioned  has  long  outlived  its  usefulness,  is  not  a 
part  of  the  law  of  this  state,  is  not  in  accord  with  the 
genius  of  our  institutions,  is  an  arbitrary  rule  which 
violates  the  intention  of  the  parties,  and  that,  in  fact, 
it  has  been  abrogated  by  our  statutes  and  decisions. 

The  rule  in  Shelley's  case  has  been  generally  recog- 
nized by  the  courts  of  other  states  as  having  been 
brought  to  this  country  as  a  part  of  the  common  law, 
and  it  has  been  enforced  by  those  courts  except  where 
the  rule  has  been  modified,  or  abolished,  or  its  operation 
interfered  with,  by  express  statutory  enactment.  18  C. 
J.  319. 

As  originally  stated  in  the  decision  itself  {Wolfe  v, 
Shelley,  1  Coke,  93b,  76  Eng.  Eep.  Reprint,  206,  234),  it 
was  a  rule  of  law  that  'Svhen  the  ancestor  by  any  gift 
or  conveyance  takes  an  estate  of  freehold,  and  in  the 
'same  gift  or  conveyance  an  estate  is  limited  either 
mediately  or  immediately  to  his  heirs  in  fee  or  in  tail, 
that  always  in  such  oases  'the  heirs'  are  words  of  limi- 
tation of  the  estate,  and  not  words  of  purchase." 

Words  of  **  limitation "  were  understood  as  terms  de- 
scribing the  extent  or  quality  of  the  estate  conveyed, 
while  words  of  *' purchase"  were  such  words  as  would 
disclose  an  intention  of  the  grantor  or  devisor  to  de- 
scribe certain  particular  individuals  who  should  take  an 
estate  direct  from  him  and  should  not  derive  their  es- 
tate as  an  inheritance  from  the  first  taker. 
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In  all  cases,  then,  where  the  words  '*  heirs  *^  or  **  heirs 
of  the  body''  were  not  further  qualified  or  explained,  by 
tlie  context  in  which  they  were  used,  so  as  to  indicate  an 
intention  to  designate  particular  individuals  or  a  par- 
ticular class  of  individuals  to  be  detiarmined,  who  should 
take  an  estate  direct,  and  not  by  inheritance  from  some 
person  to  whom  the  estate  had  been  first  conveyed,  such 
words  were  construed  as  words  of  limitation. 

This  gave  a  legal  definition  to  those  terms.  They  were 
technical  terms,  and  were  taken  to  be  used  in  their  tech- 
nical sense  unless  it  could  be  gathered  from  other  ex- 
pressions in  the  instrument  that  they  were  intended  to 
be  used  othei'wise. 

Opponents  of  the  rule  in  Shelley's  case  argue  that, 
when  a  grant  is  made  to  a  person  for  life,  and  at  his 
death  to  his  heirs,  it  is  apparent  a  life  estate  only  is  in- 
tended to  be  conveyed  to  the  first  person,  and  that  this 
express  intention  should  be  preserved.  However,  it  is 
also  apparent  that  the  estate  given  to  such  person  was 
intended,  after  his  death,  to  be  handed  down  from  him  to 
his  heirs  in  the  ordinary  line  of  descent.  To  give  effect 
to  both  intentions,  therefore,  would  hold  the  fee  in  abey- 
ance until  the  death  of  the  first  taker,  and  then  an  in- 
heritance springing  from  him  to  his  heirs,  when  he,  in 
fact,  had  been  possessed  of  a  life  estate  only  and  had 
never  been  seised  of  a  fee  title  which  could  descend  from 
him.  Such  an  estate  was  then,  and  is  even  now,  im- 
possible to  create.  If  the  property  is  to  descend  from 
the  first  taker  to  his  heirs  as  an  inheritance  under  the 
law  of  descent,  obviously  he  must  first  be  vested  with  a 
fee,  and  there  is  no  estate  known  in  the  law  as  an  inalien- 
able fee.  It  is  thus  apparent  that,  in  order  to  carry  out 
the  general  intention,  expressed  in  the  instrument,  to 
the  effect  that  the  property  shall  descend  from  the  first 
taker  to  his  heirs  through  the  process  of  an  inheritance 
from  him,  it  is  found  necessary  to  construe  his  estate  as 
a  fee  title,  though  it  may  be  denominated  in  the  instru- 
ment as  a  life  estate  only. 
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That  an  estate  cannot  be  devised  to  a  person  and  then 
be  required  to  be  handed  down  by  such  person  to  his 
heirs  has  been  decided  by  our  court  in  Loosing  v.  Loos- 
ing, 85  Neb.  66. 

When,  therefore,  the  remainder  was  to  descend  to  the 
heirs  of  the  first  taker,  an  ambiguity  resulted,  .for  both 
intentions  of  the  devisor  or  grantor  to  create  a  life  es- 
tate only  and  then  let  the  property  descend  by  inheri- 
tance from  such  life  tenant  could  not,  under  the  law,  be 
carried  out.  The  rule  in  Shelley's  case  determined 
simply  which  intention  should  be  allowed  to  control  in 
those  instances  where  the  instrument  left  that  matter 
in  ambiguity. 

Had  the  rule  in  Shelley's  case,  on  the  other  hand, 
been  that  these  terms,  when  used  in  their  technical 
sense,  should  always-  be  understood  as  words  of  pur- 
chase, that  would  have  sacrificed  the  general  intention 
to  the  particular  intention;  for  then,  instead  of  the  es- 
tate descending  from  the  first  taker  to  his  heirs  in  the 
ordinary  line  of  inheritance,  it  would  have  gone  equally 
to  all  the  particular  descendants,  children,  grandchildren, 
and  perhaps  great-grandchildren,  living  at  his  death,  and 
passed  on  through  those  particular  individuals  as 
sources  of  new  lines  of  descent. 

"The  rule  in  Shelley's  case  is  not  really  an  exception 
to  the  rule  that  the  intention  of  the  testator  must  guide 
in  interpreting  a  will,  but  only  sacrifices  a  particular  to 
a  general  intent."  Note,  29  L.  R.  A.  n.  s.  1047,  and 
cases  cited. 

In  Botcen  v.  Lewis,  L.  R.  9  App.  Cas.  (Eng.)  890,  Earl 
Cairns  explains  the  matter  thus:  ''You  have  an  indica- 
tion of  a  general  intention,  which  you  gather  from  the 
whole  of  the  will,  that  the  estate  shall  travel  through  the 
issue  generally  of  a  certain  person.  You  have  that  ac- 
companied, no  doubt,  with  a  particular  intention  that 
the  first  taker  shall  take  an  estate  for  life ;  but  in  order 
to  give  effect  not  to  a  technical  construction,  which  would 
limit  the  first  taker  to  a  life  estate,  but  to  give  effect  to 
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the  general  intention  of  the  testator,  and  to  make  the 
estate  travel  through  the  issue  generally,  as  the  testator 
intended  it  to  do,  you  apply  the  rule  in  Shelley's  case. 
Otherwise,  if  you  do  not  do  that,  the  consequence  is 
that  the  only  other  resource  which  you  have  is  to  give 
the  first  taker  in  the  series  of  issue  an  estate  by  purchase, 
in  which  case  it  will  not  go  through  the  issue  generally, 
but  only  through  the  descendants  of  that  particular  head 
of  the  issue.'' 

It  is  said  in  Kirhy  v.  Broaddus,  94  Kan.  48:  **  There 
is  a  reasonable  basis  for  saying  that  the  real  intention 
of  the  grantor  *  *  *  is  that  upon  the  death  of  the 
grantee  the  new  owners  shall  derive  their  title  by  in- 
heritance. He  obviously  has  in  mind  no  particular  bene- 
ficiaries of  his  own  grant.  He  is  content  that  the  law, 
as  it  shall  exist  when  the  grantee  dies,  whatever  it  may 
be,  and  however  it  may  have  been  changed  since  the 
execution  of  the  deed,  shall  determine  the  disposition  of 
the  title.  His  essential  purpose  is  as  the  rule  interprets 
it — to  vest  the  fee  in  the  grantee,  but  to  disable  him 
from  alienating  it.  This  he  cannot  do,  and  the  attempted 
restriction  is  ineffective." 

In  determining  whether  the  rule  in  Shelley's  case  is 
applicable,  it  is  first  necessary  to  determine  the  inten- 
tion with  which  the  terms  have  been  used;  that  is, 
whether  or  not  they  were  used  in  their  technical  sense. 
The  rule  in  Shelley's  case  is  primarily  based  upon  in- 
tention. When  the  rule,  which  had  been  previously  an- 
nounced and  recognized  before  Shelley's  case  was  de- 
cided, was,  before  that  decision,  referred  to  in  the  case 
of  Perrin  v.  Blake,  10  Eng.  Bui.  Cas.  689,  695,  Black- 
stone,  commenting  upon  it,  said:  **I  conceive  that  the 
great  and  fundamental  maxim,  upon  which  the  construc- 
tion of  every  devise  must  depend,  is  'that  the  intention 
of  the  testator  shall  be  fully  and  punctually  observed, 
so  far  as  the  same  is  consistent  with  the  established 
rules  of  law,  and  no  further.'  "  And  further,  in  that 
same  connection,  in  answer  to  an  argument  that  a  better 
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iTile  would  be  to  determine  the  intention  of  the  testator 
alone  and  entirely  from  the  instmment  and  without  re- 
gard to  rules  of  law,  he  said :  '  *  It  were  better  that  the 
statute  of  wills  should  be  totally  repealed  than  be  made 
the  instrument  of  introducing  a  vague,  discretionary 
law,  formed  upon  the  occasion  from  the  circumstances  of 
every  case;  to  which  no  precedent  can  be  applied,  and 
from  which  no  rule  can  be  deduced/' 

Mr.  Feame,  in  his  work  on  Contingent  Remainders 
(vol.  2,  p.  221),  says:  **Hargrave  has  justly  observed 
that  the  rule  cannot  be  treated  as  a  medium  for  discover- 
ing the  testator's  intention,  but  that  the  ordinary  rules 
for  the  interpretation  of  deeds  should  be  first  resorted 
to ;  and  that  when  it  is  once  settled  that  the  donor  or  tes> 
tator  has  used  words  of  inheritance,  according  to  their 
legal  import,  has  applied  them  intentionally  to  comprise 
the  whole  line  of  heirs  to  the  tenant  for  life,  has  made 
him  the  terminus,  by  reference  to  whom  the  succession 
is  to  be  regulated,  then  the  rule  applies." 

It  seems  clear  to  us,  therefore,  that  this  rule  does  not 
operate  in  conflict  with,  and  has  not  been  modified  by, 
our  statute  providing}  that:  *'In  the  construction  of 
every  instrument  creating  or  conveying,  or  authorizing 
or  requiring  the  creation  or  conveyance  of  any  real 
estate,  or  interest  therein,  it  shall  be  the  duty  of  the 
courts  of  justice  to  carry  into  effect  the  true  intent  of 
the  parties,  so  far  as  such  intent  can  be  collected  from 
the  whole  instrument,  and  so  far  as  such  intent  is  con- 
sistent with  the  rules  of  law.'*    Rev.  St.  1913,  sec.  6195. 

The  tendency  of  the  rule  in  Shelley's  case  is  to  pre- 
vent estates  from  being  held  in  abeyance  and  to  throw 
land  into  commercial  channels  one  generation  sooner. 
We  find  many  judicial  expressions  of  approval  of  the 
rule,  declaring  it  to  be  entirely  in  accord  with  American 
institutions  and  ideas.    Doyle  v.  Andis,  127  la.  36. 

The  cases  of  Alhin  v.  Parmele,  70  Neb.  740,  and  Moran 
V.  Moran,  101  Neb.  386,  are  relied  upon  by  the  defendant 
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as  establishing  an  abrogation,  in  part  at  least,  of  the 
rule  in  question.  , 

In  the  case  of  Alhin  v.  Parmele,  the  court  decided  the 
rule  did  not  apply  when  inconsistent  with  the  expressed 
intent  of  the  parties.  In  that  case  there  was  an  express 
prohibition  against  alienation  by  the  first  taker,  who 
was  given  the  right  to  use  and  enjoy  the  property  only, 
and  there  was  a  limitation  over  to  his  ** heirs,'*  who  at 
one  place  in  the  will  were  described  as  his  ** issue/* 
The  court  determined  that  the  limitation  over  was  in- 
tended to  be  to  the  children  of  the  life  tenant,  and  not 
to  his  heirs  generally.  In  that  case,  we  might  say,  the 
word  '* issue*'  and  the  word  ** heirs'*  seem  to  have  been 
used  synonymously,  and  the  word  ** issue"  as  ordinarily 
construed  is  a  word  of  purchase.  18  C.  J.  328.  The  in- 
tention of  the  testator  being  ascertained  from  the  terms 
of  the  will,  and  it  appearing  that  the  word  ''heirs**  was 
used  descriptio  persona  to  designate  the  issue  or  chil- 
dren of  the  life  tenant,  the  rule  in  Shelley  *8  case,  there- 
fore, would  not  apply. 

In  the  case  of  Moran  v.  Moran,  supra,  it  appears  that 
the  court,  by  reason  of  the  express  restrictions  placed 
upon  the  life  tenant,  confining  him  to  the  use  of  the 
property  and  expressly  restricting  *  alienation,  allowed 
the  particular  intent ,  of  the  grantor  to  create  a  life 
estate,  to  overcome  the  general  intent  that  the  estate 
should  descend  from  the  life  tenant  to  his  heirs.  To 
allow  that  to  be  done  is  contrary  to  the  rule  stated.  The 
meaning  of  the  word  "heirs,**  whether  it  was  used  as  a 
word  of  limitation  or  of  purchase,  and,  if  a  word  of  pur- 
chase, what  particular  individuals  were  intended  to  be 
described  by  such  term,  is  not  discussed  in  the  opinion, 
nor  did  the  court  pass  upon  that  necessary  question. 

On  motion  for  rehearing  in  that  case  the  court  said : 
**In  our  former  opinion  it  was  said:  'We  might  concede 
that  the  rule  in  Shelley's  case  would  continue  and  be 
the  law  in  Nebraska,  "unless  abrogated  by  statutorj' 
enactment.**  *    If  the  discussion  in  that  opinion  follow- 
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ing  this  statement  indicates  that  we  consider  that  the 
rule  in  Shelley  *s  case  is  abrogated  in  whole  or  in  part 
by  the  'intent'  statute  (Rev.  St.  1913,  sec.  6195),  we 
desire  to  modify  that  opinion  in  that  respect,  as  it  is 
not  necessary  in  this  case  to  determine  that  question/' 

We  therefore  feel  that  these  decisions  are  not  con- 
trolling and  have  not  squarely  passed  upon  the  question 
of  whether  or  not  the  rule  in  Shelley's  case  exists  in 
this  state. 

As  to  the  general  recognition  of  this  rule  in  other 
states,  we  call  attention  to  the  following  citations :  Kir- 
hy  V.  Broaddus,  94  Kan.  48 ;  Bails  v.  Davis,  241  111.  536 ; 
Newhaus  v.  Brennan,  49  Ind.  App.  654;  Woodford  v. 
Glass,  168  la.  299;  Waller  v.  PoUitt,  104  Md.  172; 
Hughes  v.  TUterington,  168  S.  W.  (Tex.  Civ.  App.  1914) 
45;  Williams  v.  Blizzard,  176  N.  Car.  146;  and  see  18 
C.  J.  319. 

Giving  recognition  to  the  rule,  then,  since  we  must 
hold  that  it  exists  as  a  rule  of  law  in  Nebraska,  what 
was  the  intention  of  the  grantor,  in  the  deed  in  the 
present  case,  when  he  used  the  words  ''remainder  in  fee 
simple  to  the  heirs  begotten  of  the  body  of  Almeda  Bere- 
nice Welty,'*  and  warranted  the  title  "to  the  heirs 
above  specified  t" 

It  is  the  contention  of  the  plaintiff  that  the  deed 
created  an  estate  tail,  limited  under  our  law  to  a  con- 
ditional fee,  and  that  by  the  birth  of  issue  a  fee  title 
absolute  vested  in  the  plaintiff. 

At  common  law  estates  limited  to  the  heirs  of  the 
body  of  the  gi'antee  were  known  as  conditional  fees,  by 
reason  of  the  condition  that,  should  the  grantee  die  with- 
out the  particular  heirs,  the  land  would  revert  to  the 
grantor.  As  soon  as  issue  was  born,  the  condition  being 
accomplished,  title  vested  in  the  grantee,  and  he.  then 
had  power  to  convey  a  fee  title,  cutting  off,  not  only  the 
rights  of  the  issue,  but  the  right  of  reverter  to  the  grant- 
or. However,  even  after  issue  was  born,  should  the 
grantee  die  without  leaving  any  issue  or  lineal  descend- 
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ants,  and  without  having  made  conveyance,  the  title  re- 
verted to  the  original  grantor  or  his  heirs. 

It  then  became  the  practice  for  the  grantee,  upon 
issue  being  born,  to  make  a  conveyance  and  then  repur- 
chase from  the  person  to  whom  he  had  conveyed,  thus 
obtaining  a  title  in  fee  simple  in  himself,  which  would 
descend  to  his  heirs  generally,  instead  of  to  his  lineal 
descendants,  and  the  right  of  the  possibility  of  reverter 
of  the  estate  to  the  grantor  would  also  be  foreclosed. 
To  put  a  stop  to  this  practice  the  statute  de  donis  was 
enacted,  providing  that  an  alienation  of  the  estate  by 
the  tenant  in  tail  would  carry  the  life  interest  of  such 
tenant  only,  and  would  not  destroy  the  right  of  inheri- 
tance to  lineal  descendants,  nor  prevent  a  reverter  in 
case  of  the  failure  of  issue. 

The  statute  de  donis  was  Ikter,  by  court  decision,  ren- 
dered practically  ineflfective,  and  a  disposal  of  land,  so 
as  to  defeat  the  entail,  was  allowed  through  the  process 
of  what  were  known  as  fines  and  recoveries. 

The  statute  de  donis,  preventing  alienation  of  estates, 
repudiated  at  common  law,  is  also  contrary  to  the  spirit 
of  our  institutions  and  cannot  be  held  to  be  a  part  of 
the  law  of  this  state.  In  Iowa  it  has  been  expressly  so 
held,  and  a  conditional  fee  results  in  the  place  of  an 
estate  tail.  Pierson  v.  Lane,  60  la.  60;  Kepler  v.  Lar- 
son,  131  la.  438.  And  in  Kansas  a  similar  result  is 
obtained  by  a  holding  that  the  common  law,  as  taken  by 
that  state,  recognized  the  right  of  alienation  by  the 
tenant  in  tail.    Etvina  v.  Nesbitt,  88  Kan.  708. 

The  reasoning  in  those  cases  is  sound,  and  it  is  our 
opinion  that  words  which  would  at  common  law  create  an 
estate  tail  under  the  statute  de  donis  would  in  this 
state  create  a  conditional  fee  only;  in  other  words,  a 
grahtor  may,  by  proper  terms,  create  an  estate  to 
descend  to  the  lineal  descendants  of  the  first  taker, 
and,  upon  faihire  of  issue,  provide  a  reverter  to  such 
grantor  or  liis  heirs.  The  title  holder  would,  however, 
have    power   to    alienate  the    property,  after  birth    of 
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V. 


issue,  80  as  to  bar  both  the  inheritance  and  the  reversion. 

The  question,  then,  is  whether  the  deed  in  this  case 
created  such  a  conditional  fee  in  the  plaintiff.  The 
habendum  clause  in  the  deed  in  question  recites  ''re- 
mainder in  fee  simple  to  the  heirs  begotten  of  the  body 
of  the  said  Almeda  Berenice  Welty.^'  Our  statute 
(Rev.  St.  1913,  sees.  6191,  6192)  provides  that  the  term 
** heirs'^  is  unnecessary  to  create  an  estate  of  inheri- 
tance, and  that  every  conveyance  of  real  estate  shall  pass 
all  the  interest  of  the  grantor  therein  unless  a  contrary 
intent  can  be  reasonably  inferred  from  the  terms  used. 
At  common  law  the  word  *' heirs"  was  necessairy  to 
create  an  estate  of  inheritance.  Unless  that  term  was 
used  the  grantee  took  a  life  estate  only.  By  our  statute 
the  title  passes  in  fee  simple  from  the  grantor  unless 
a  reservation  can  be  inferred  from  the  terms  used  in 
the  deed.  The  use  of  the  term  ''remainder  in  fee 
simple"  both  negatives  the  fact  that  the  grantor  in- 
tended to  retain  a  reversionary  interest  and,  further- 
more, affirmatively  expresses  an  intention  that  the 
.  "heirs  begotten  of  the  body  of  Almeda  Berenice  Welty" 
shall  take  the  full  title,  and  not  one  limited  to  lineal 
descendants.  If  these  heirs  take  in  fee  simple,  and 
if  there  is  no  reversion,  then,  obviously,  the  term 
Vheirs  begotten  of  the  body"  was  not  used  in  its  tech- 
nical sense,  and  cannot  be  construed  as  creating  a  con- 
ditional fee. 

Those  who  are  to  take  after  the  life  estate  are  con- 
fined, by  the  terms  of  the  deed,  to  the  heirs  of  the 
body,  a  special  class  of  heirs,  and,  if  these  heirs  were 
to  hold  as  tenants  in  fee  simple,  the  land  would  descend 
from  them  and  their  general  heirs,  and  in  such  event 
there  would  not  be  a  succession  from  sreneration  to 
generation  to  the  same  special  class  of  heirs  as  that 
prescribed  to  take  after  the  life  tenant.  If  the  heirs 
of  the  body  of  Almeda  Berenice  Welty  were  to  take  as 
tenants  in  fee  simple,  this  would  be  neither  a  fee  tail 
nor  a  fee  simple  in  the  first  taker,  but  the  heirs  of  her 


Vol.  104]  JANUARY  TERM,  1920.  689 


Tates  y.  Yates. 


body  would  constitute  an  original  stock;  that  is,  they 
would  take  by  purchase,  and  not  by  descent.  It  is  so 
held  in  the  following  cases:  Tucker  v.  Adams,  14  Ga. 
548;  Stephenson  v.  Hagan,  15  B.  Mon.  (Ky.)^  282;  jEtna 
Life  Ins.  Co.  v.  Hoppin,  214  Fed.  928,  and,  also,  249 
in.  406. 

In  the  case  of  Tucker  v.  Adams,  supra,  where  the 
limitation  Over  was  to  the  heirs  of  the  body  in  fee 
simple,  the  court  said:  **Now,  if  the  persons  intended 
to  take  were  intended  to  take  in  fee  simple,  they  could 
not  have  been  intended  to  take  in  fee  tail — to  take  as 

*  heirs  of  the  body.*  Therefore  the  words,  *  heirs  of  the 
body,'  were  not  intended  to  have  their  ordinary  legal 
import.  What  other  import  can  they  havet  They 
cannot  have  the  import  of  the  words,  'heirs  general.' 

•  •  •  If  they  cannot  have  the  ordinary  legal  im- 
port of  the  words  heirs  of  the  body,  nor  the  import  of 
the  words  heirs  general,  it  follows  that  they  cannot 
have  any  import  which  implies  persons  who  are  to  take 
by  descent,  but  must  have  an  import  which  implies  per- 
sons who  are  to  take  by  purchase. ' ' 

Treating  the  terms  used  in  the  instant  case,  then,  as 
words  of  purchase,  what  particular  individuals  or  class 
of  individuals  were  the  words  **  heirs  begotten  of  the 
body  of  the  said  Almeda  Berenice  Welty"  intended  to 
designate  ? 

We  are  of  opinion  that  the  words  *' heirs  begotten  of 
the  body*'  were  intended  to  describe  children — those 
heirs  only  who  were  the  immediate  offspring.  They  are 
the  only  heirs,  when  the  expression  is  taken  in  its  literal, 
and  not  technical,  sense,  who  are  begotten  of  her  body. 
We  find  such  words  have  been  so  construed  in  other 
cases  when  the  context  of  the  deed  was  such  as  to  show 
that  they  were  used,  not  in  their  technical  sense,  but 
were  used  as  words  of  purchase;  and  we  take  it  that 
the  words  **fee  simple,"  as  used  in  this  deed,  have  that 
effect. 

104  Neb.— 44 
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In  the  great  mass  of  cases  upon  this  subject,  the 
words  '* heirs  of  the  body"  and  ** heirs  of  the  body 
begotten/'  used  in  their  technical  sense,  and  where 
there  is  no  explanatory  context,  are  used  indiscrimi- 
nately, and  are  taken  to  indicate  indefinite  succession  bv 
inheritance.  ''Heirs  of  the  body  begotten"  was  the 
term  used  in  the  instrument  upon  which  Shelley's  case 
was  decided. 

Where,  however,  a  remainder  is  limited  to  the  heirs 
begotten  of  the  body  of  the  life  tenant,  and  where  the 
context  in  the  deed  demonstrates  that  these  terms  are 
used  as  words  of  purchase,  they  are,  in  many  cases, 
held  to  show  an  intention  on  the  part  of  the  grantor 
to  include  the  children  only  of  the  life  tenant,  and  riot 
all  lineal  descendants  to  be  determined  as  a  class  at  the 
death  of  such  life  tenant.  Stephenson  v.  Hagan,  supra; 
Tncker  v.  Adams,  svpra;  Granger  v.  Granger,  147  Ind. 
95;  Ault  V.  Hillyard,  138  la.  239;  Sullivan  v.  McLaugh- 
lin, 99  Ala.  60;  ^  Fletcher  v.  Tyler,  92  Ky.  145;  Rogers 
V.  Rogers,  3  Wend.  (N.  Y.)  503;  Reeves  v.  Cook,  71  S. 
Car.  275. 

We  are  therefore  of  opinion  that  plaintiff  is  pos- 
sessed of  a  life  estate  only,  with  a  limitation  over  to 
her  children  upon  her  death. 

The  deed  was  delivered  when  Almeda  Berenice  Welty 
was  a  single  woman.  The  provision  limiting  the  fee 
simple  title  to  her  children  obviously  contemplated 
children  that  should  be  bom  to  her  thereafter  in  case 
she  should  marry.  The  enjoyment  of  the  estate  by 
such  children  was  postponed  until  after  her  death.  The 
remainder  is  not  to  be  construed  as  a  limitation  to  those 
children  only,  as  a  class,  who  should  be  living  at  her 
death,  but,  as  a  remainder  to  such  children  as  should 
be  born  to  her,  as  the  particular  individuals  who  are 
objects  of  the  grant.  The  defendant,  then,  has  a  vested 
remainder,  subject  to  be  opened  at  the  birth  of  each 
succeeding  child,  so  that  afterborn  children  would  take 
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as  tenants  in  common  with  the  defendant,  and  subject 
to  the  plaintiff's  life  estate. 

We  are  ,of  opinion  that  plaintiff  should  not  be  al- 
lowed to  prevail  in  this  action,  even  if  she  were  pos- 
sessed of  a  conditional  fee.  If  she  had  such  an  estate, 
she  no  doubt  could  convey  a  fee  title,  but  should  she 
fail  to  convey,  and  should  die  intestate,  seised  of  such 
an  estate,  and  leaving  lineal  descendants,  they  would 
be  entitled  to  inherit.  Her  action  is  not  based  upon 
title  derived  through  a  conveyance  made  by  her  which 
would  carry  a  fee,  but  her  action  is  based  upon  her  own 
interest  in  the  deed  itself,  and  is  brought  against  the 
heirs  to  foreclose  their  right  of  inheritance.  This  would 
allow  her  both  to  Keep  the  estate  and  to  deny  her  de- 
scendants the  right  to  inherit,  in  case  of  her  death,  in 
preference  to  her  heirs  generally,  and  would  destroy  the 
possibility  of  reverter  to  the  grantor,  even  though  she 
should  make  no  conveyance  and  should  die  seised  of 
the  property.  Such  an  action,  certainly,  between  the 
life  tenant,  as  such,  and  those  entitled  to  the  inheritance, 
could  not  be  maintained. 

For  the  reasons  given,  we  are  of  opinion  the  case 
should  be  affirmed. 

Per  Cxjhiam.  For  the  reasons  (Stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  affirmed, 
and  this  opinion  is  adopted  by  and  made  the  opinion 
of  the  court. 

Affibmed. 
Aldrich,  J.,  not  sitting. 

Lettqn  and  Eose,  JJ.,  dissenting. 

We  dissent  from  that  part  of  the  opinion  holding  that 
the  rule  in  Shelley's  case  is  in  force  in  this  state  not- 
withstanding the  Nebraska  statute  relating  to  the  con- 
struction of  instruments  conveying  real  estate  and  mak- 
ing it  '*the  duty  of  the  courts  of  justice  to  carry  into 
effect  the  true  intent  of  the  parties,  so  far  as  such  in- 
tent can  be  collected  from  the  whole  instrument,  and  so 
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far  as  such  intent  is  consistent  with  the  rules  of  law." 
If,  as  the  majority  opinion  holds,  the  intent  statute 
does  not  have  the  effect  to  abrogate  the  rule,  then  in  our 
opinion  the  next  legislature  may  well  consider  whether 
Nebraska  should  join  the  majority  of  the  states  and 
specifically  and  definitely  make  an  end  of  it. 


Austin  E.  Dodds,  appellee,  v.  Omaha  &  Council  Bluffs 
Street  Railway  Company,  appellant. 

Filed  Junk  7,  1920.    No.  20921. 

1.  Appeal:  Vebdict:  Review.  The  rule  that  a  yerdict  will  not  be 
disturbed  when  there  is  evidence  tending  to  support  It  does  not 

1  apply  where  the  verdict  is  opposed  to  the  undisputed  physical  facts 
of  the  case,  or  Is  in  flat  contradiction  of  recognized  physical  laws, 
and  where  the  testimony  presented,  taken  as  a  whole,  is  capable 
of  no  reasonable  Inference  of  such  a  state  of  facts  as  would  allow 
the  plain tift  to  recover. 

2.  Carriers:  Ikjubies  to  Passengeb:  Negligence.  Where  a  passenger 
alights  from  a  moving  street  car  at  a  point  where  it  does  not 
customarily  discharge  passengers,  and,  without  stopping  to  look 
or  listen.  Immediately  passes  behind  it  so  as  to  suddenly  emerge 
and  come  in  contact  with,  and  be  injured  by,  a  car  passing  in 
the  opposite  direction,  he  is  guilty  of  negligence,  and  he  has  no 
right  to  assume  that,  at  such  place,  the  motorman  on  the  op- 
posite track  will  so  have  his  car  under  control  as  to  be  able  to 
make  an  immediate  stop  in  anticipation  of  the  discharge  of  pas- 
sengers at  that  place. 

3.  Negligence:  Comparative  Negligence:  Question  fob  Coubt.  In  an 
action  for  damages  caused  by  the  alleged  negligence  of  the  de- 
fendant, where  it  is  shown  beyond  reasonable  dispute  that  the 
plaintiffs  negligence  is  more  than  slight  as  compared  with  that 
of  the  defendant,  the  case  should  not  be  submitted  to  the  jury, 
and  it  is  the  duty  of  the  court  to  enter  judgment  of  dismissal. 

4.  Bvldence:  Negative  Testimony.  When  there  is  positive  and  sub- 
stantial afiirmative  testimony  by  a  number  of  witnesses  that  a 
gong  was  sounded,  the  fact  that  there  is  testimony  by  one  or  more 
witnesses  that  they  did  not  hear  the  gong  and  that  it  did  not 
ring  does  not  authorize  that  question  to  be  submitted  to  the  jury. 
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where  It  Is  shown  that  the  attention  of  such  witnesses  was  diverted 
at  the  time  the  gong  is  said  to  haye  rung,  and  when  their  position, 
mental  condition  and  surroundings  were  not  such  as  would  raise 
a  presumption  that  they  would  haye  heard  it  if  it  had  sounded. 
Before  their  negatiye  testimony  is  entitled  to  weight,  it  must 
appear  that  they  had  such  knowledge  as  would  Justify  them  in 
speaking  affirmatively  in  denial  of  the  fact. 

Appbai.  from  the  district  court  for  Douglas  county: 
Arthur  C.  Wakelbt,  Judge.    Reversed. 

John  L.  Webster  and  William  M.  Burton,  for  appel- 
lant. 

D.  L.  Johnston,  W.  J.  Connell  and  L.  J.  Wall,  contra. 

Flansburg,  C. 

Action  for  damages  for  personal  injuries  sustained 
by  the  plaintiflF  when  struck  by  one  of  defendant's  street 
cars.    Verdict  for  plaintiflF.    Defendant  appeals. 

Defendant  contends  that  the  plaintiflF 's  version  of  how 
the  accident  occurred  is  contrary  to  the  undisputed 
physical  facts  in  the  case,  and  that  the  verdict  is  not 
sustained  by  the  evidence  and  is  contrary  to  law. 

The  accident  happened  on  Tenth  street  in  front  of 
the  entrance  to  the  Burlington  station  in  Omaha.  Tenth 
street  runs  north  and  south.  Mason  street  terminates 
at  the  entrance  to  the  station  and  extends  west  from 
Tenth  street. 

PlaintiflF  arrived  at  his  ofl&ce  that  morning,  he  says, 
at  two  minutes  before  8  o'clock,  gathered  together  some 
papers,  went  out  on  the  street,  and  at  Sixteenth  and 
Farnum  streets  waited  for  a  street  car,  intending  to 
catch  a  Burlington  train  due  to  leave  Omaha  at  8:20. 

He  boarded  a  car,  which,  defendant's  testimony  shows, 
would  not  be  due  in  front  of  the  station  until  8 :20.  The 
conductor  on  this  car  testified  that  plaintiflF  showed 
anxiety  about  catching  the  train;  that  plaintiflF  asked 
and  was  informed  as  to  the  time  the  car  would  arrive 
at  the  station ;  that  the  conductor  also  told  him  that"  very 
often  the  train  would  be  seen  pulling  out  just  as  this 
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street  car  passed  over  the  viaduct  before  reaching  the 
station,  though  at  some  times  passengers  on  this  car 
made  the  train.  The  car  that  morning  passed  over  the 
viaduct  while  the  8:20  train  was  to  be  seen  standing 
ready  to  leave.  This  witness  further  testified,  and  in 
this  he  was  corroborated  by  two  disinterested  witnesses, 
a  passenger  on  the  car,  and  a  newsboy  who  was  stand- 
ing on  the  street  nearby,  that  just  as  the  car,  as  it  passed 
south  on  Tenth  street,  reached  the  north  side  of  Mason 
street,  and  while  the  car  was  running  at  a  rate  of  three 
or  four  miles  an  hour,  the  plaintiff  swung  off  and  started 
to  hurry  across  the  track  behind  it.  And  witness  says 
that  he  immediately  heard  a  crash,  looked  back,  and  saw 
the  plaintiff  lying  on  the  pavement,  he  having  been 
struck  by  a  north-bound  car.  The  newsboy  testified 
that  he,  just  at  that  time,  was  waiting  to  sell  papers  to 
any  one  who  might  get  off  this  car,  and  that  he  saw  the 
plaintiff  alight  from  the  car  while  it  was  moving  and 
start  to  run  across  the  parallel  track  toward  the  station, 
and  just  at  that  moment  the  car  on  that  track  struck 
him.  The  motorman  on  the  car  which  struck  plaintiff 
testified  that  he  was  in  the  act  of  slowing  the  car  to 
stop  at  the  Mason  street  intersection,  since  this  was  a 
regular  stop  and  a  lady  passenger  was  about  to  get  off, 
and  that  his  car  was  running  not  more  than  three  or 
four  miles  an  hour,  when  the  plaintiff  suddenly  came 
running  from  the  rear  of  the  moving  south-bound  car, 
was  struck  by  the  corner  of  the  north-bound  car,  and 
was  thrown  back  upon  the  west  track.  The  carmen  on 
both  cars  and  a  number  of  disinterested  witnesses  tes- 
tified that  the  north-bound  car  was  going  only  three  or 
four  miles  an  hour  when  it  struck  the  plaintiff,  and  that 
the  gong  was  repeatedly  sounded  while  the  two  cars 
were  passing,  just  before  the  accident.  Several  wit- 
nesses testified  that  the  north-bound  car  was  stopped 
within  four  or  five  feet  after  the  plaintiff  was  struck. 

The  following  verj^  significant  facts  are  undisputed; 
That  plaintiff  fell  to  the  pavement  on  the  west  track  and 
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remained  there  unconscious  at  a  point  from  5  to  10  feet 
north  of  the  center  of  Mason  street,  the  paved  portion 
of  which  street  is  60  feet  wide,  and  that  the  front  end  of 
the  car  which  struck  him,  after  it  stopped,  was  only  4 
or  5  feet  north  of  the  place  where  plaintiff  fell;  also 
that  the  south-bound  car  from  which  the  plaintiff 
alighted  made  its  stop,  as  was  regular  and  customary, 
at  a  place  south  of  the  paved  portion  of  Mason  street, 
where  it  remained  standing  for  some  time  after  the 
accident  occurred.  This  car  stopped  at  a  greater  dlb- 
tance  than  35  or  40  feet  south  of  the  place  where  the 
plaintiff  fell,  and  it  is  further  established  that,  at  the 
moment  the  plaintiff  was  struck,  the  rear  end  of  the 
south -bound  car  and  the  front  end  of  the  north-bound 
car  were  almost  even.  Upon  these  essential  'facts  the 
evidence  introduced  by  both  parties  is  all  in  accord. 

Plaintiff,  however,  testified  that  when  riding  on  the 
south-bound  car  he  was  so  sure  of  having  plenty  of  time 
to  catch  his  train  that  he  gave  it  no  particular  thought 
and  was  in  no  hurry.  He  denied  having  any  conversa- 
tion with  the  conductor,  and  testified  positively  that  he 
did  not  alight  from  the  car  until  it  came  to  a  full  stop 
on  the  south 'side  of  Mason  street;  that  after  the  car 
stopped  he  walked  back  around  the  rear  end,  and,  when 
behind  it,  momentarily  hesitated  and  listened  to  see  if 
any  car  was  on  the  other  track;  that,  hearing  no  noise, 
he  stepped  out  and  was  struck  so  suddenly  that  he  was 
given  no  time  even  to  catch  sight  of  the  car  that  struck 
him. 

Two  witnesses  testified  for  the  plaintiff.  They  were 
railway  mail  clerks  and  were  waiting  at  the  northeast 
corner  of  Tenth  and  Mason  streets  for  a  north-bound 
street  car.  They  were  in  conversation  with  each  other, 
but  saw  the  car  approaching,  they  said,  when  it  was  in 
the  middle  of  the  block  south  of  Mason  street,  and  also 
at  a  point  perhaps  a  car^s  length  from  Mason  street, 
and  testified  that  the  car  at  those  places  was  running 
from  10  to  15  miles  an  hour.    Neither  of  them  saw  the 
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car  from  that  time  until  after  the  plaintiflF  had  been 
struck,  and  were  unable  to  estimate  the  speed  within 
the  intersection.  They  both  started  and  looked  when 
they  heard  plaintiff  struck  by  the  car.  One  of  them 
testified  that  when  he  looked  he  saw  the  plaintiff 
shooting  through  the  air  like  a  rocket;  that  the  plaintiff 
was  thrown  horizontally  through  the  air  4  feet  from  the 
ground  and  about  half  the  width  of  the  street.  The 
other  witness  looked  in  time  only  to  see  the  plaintiff 
lying  in  the  street,  but  did  not  see  him  strike  the  pave- 
ment. He  says  the  ends  of  the  two  cars  were  then 
about  even,  but  he  could  not  state  how  near  they  were 
to  the  center  of  Mason  street.  Neither  of  them  heard 
the  gong,  but  their  testimony  on  that  was  practically 
negative.  They  were  engaged  in  conversation,  and  very 
naturally  may  have  failed  to  hear  the  gong,  which  many 
other  disinterested  witnesses  say  was  sounded.  One  of 
these  witnesses  for  plaintiff,  the  one  who  told  the  un- 
natural story  of  the  plaintiff 's  body  being  hurled  40  feet, 
was  positive  in  his  statement  that  no  gong  was  souAded ; 
but  his  testimony  shows  that  he  was  at  that  time,  stand- 
ing at  some  distance  facing  away  from  the  scene  of  the 
accident,  engaged  in  conversation,  and  on  cross-exam- 
ination he  testified  that  he  was  not  listening  for  a  gong 
and  had  no  reason  to. 

Had  the  plaintiff  alighted  from  the  south-bound  car 
after  it  had  stopped  and  proceeded  to  cross  the  parallel 
track,  he  could  rightfully  have  assumed  that  the  motor- 
man  on  the  opposite  car  would  be  expecting  passengers 
to  emerge  from  the  rear  of  the  standing  car,  and  would 
have  the  car  so  under  control  as  to  be  able  to  reduce  the 
speed  to  any  extent  required,  or  even  stop  if  necessary 
to  avoid  an  accident.  36  Cyc.  1515;  Bremer  v.  St.  Paul 
City  R.  Co.,  107  Minn.  326,  21  L.  B.  A.  n.  s.  887. 

But  the  plaintiff's  story  is  inconsistent  with  the 
physical  facts  in  the  case.  Plaintiff  received  a  brain 
injury  at  the  time  of  this  accident.  Such  injuries  have 
been  known  in  some  cases  to  obliterate  entirely  the  mem- 
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cry  of  all  incidents  immediately  surrounding  the  acci- 
dent, and  it  may  be  that  plaintiff's  memory  of  the  exact 
facts  is  lacking  or  has  been  perverted  by  the  injury  that 
he  then  received. 

But,  however  that  may  be,  he  could  not  have  been 
struck  on  the  south  side  of  Mason  street  and  have  fallen 
to  the  pavement  north  of  the  center  of  the  street,  at 
least  35  to  40  feet  away.  There  is  no  testimony  on  be- 
half of  plaintiff  to  show  the  speed  of  the  car  within  the 
intersection,  and,  even  though  it  had  been  moving  at  a 
rate  from  10  to  15  miles  an  hour,  as  plaintiff  contends 
it  had  been  moving  some  distance  south  of  Mason  street, 
it  would  have  been  impossible  that  a  car  going  at  that 
rate  of  speed  could  have  thrown  the  plaintiff  such  a 
distance.  Plaintiff  gives  no  reasonable  explanation — in 
fact,  none  can  be  given — as  to  how  he  could  be  struck 
at  the  south  side  of  Mason  street,  which  position  he 
positively  fixes,  and  have  fallen  at  the  place  d^cribed. 
No  witness  says  he  was  carried  on  the  fender.  All  the 
testimony  is  that  he  fell,  and  that  when  he  fell  he  went 
to  the  west,  landing  between  the  car  tracks  of  the  car 
from  which  he  had  alighted.  That  he  so  remained  on 
that  car  track  after  his  fall  is  one  of  the  undisputed 
facts  in  the  case. 

Plaintiff's  counsel  contends  that  plaintiff,  after  alight- 
ing from  the  car  as  it  stood  at  the  south  side  of  Mason 
street,  may  have  walked  in  a  northeasterly  direction 
and  may  have  been  nearer  the  center  of  Mason  street 
when  he  was  struck,  but  that  supposition  is  in  direct 
conflict  with  all  the  conceded  facts  in  the  case.  The 
plaintiff's  testimony,  as  well  as  all  other  testimony  upon 
that  question,  is  that  he  was  close  to  the  rear  of  the 
south-bound  car  when  he  started  across  the  other  track. 
In  fact,  if  he  had  not  been,  then  both  he  and  the  motor- 
man  on  the  car  which  struck  him  could  have  se^n  the 
danger  in  time  perhaps  to  have  avoided  an  accident. 
Plaintiff  says  that,  as  he  stepped  from  the  rear  of  the 
south-bound  car,  the  other  car  was  upon  him  so  sud- 
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denly  that  he  had  insufficient  time  even  to  see  it,  though 
he  was  facing  the  car  when  it  struck  him.  This  would 
not  have  been  true  had  he  been  30  or  even  10  feet  back 
from  the  rear  of  the  car  which  he  was  leaving.  All 
other  testimony,  furthermore,  points  to  the  fact  that 
the  cars  were  almost  even  when  the  accident  occurred. 

The  physical  facts  in  the  case  lead  irresistibly  to 
but  one  conclusion:  That  the  plaintiff  was  struck  at  a 
point  as  far  north,  at  least,  as  the  center  of  Mason 
street,  and,  it  being  without  dispute  that  he  was  struck 
just  as  he  suddenly  emerged  from  the  rear  of  the 
south-bound  car,  it  therefore  follows  that  the  cq.r  upon 
^irhich  he  had  been  riding  could  not  then  have  reached 
its  stopping  place,  and  that  plaintiff  must  have  alighted 
near  the  north  side  of  Mason  street  and  while  the  car 
was  running.  No  other  reasonable  inference  is  pos- 
sible. The  great  preponderance  of  the  ^testimony  and 
practically  all  the  definite  testimony  offered,  aside  from 
that  of  the  plaintiff  himself,  is  in  strict  accord  and 
consistent  with  these  established  physical  facts.  That 
version  of  the  evidence  this  court  is  forced  to  adopt  re- 
gardless of  the  jury's  verdict,  even  though  the  verdict, 
by  reason  thereof,  cannot  be  allowed  to  stand. 

The  rule  that  a  verdict  will  not  be  disturbed  when 
there  is  evidence  tending  to  support  it  does  not  apply 
where  the  verdict  is  opposed  to  the  undisputed  physical 
facts  in  the  case,  or  is  in  flat  contradiction  of  recognized 
physical  laws,  and  where  the  testimony  presented,  taken 
as  a  whole,  is  capable  of  no  reasonable  inference  of  such 
a  state  of  facts  as  would  allow  the  plaintiff  to  recover. 
Spiro  V.  St.  Louis  Transit  Co.,  102  Mo.  App.  250; 
Blakeslee's  Express  S  Van  Co.  v.  Ford,  90  111.  App. 
137 ;  Holden  v.  Pennsylvania  R.  Co.,  169  Pa.  St.  1 ;  Kal- 
man  v.  Pieper,  158  Wis.  487;  Quigley  v.  Naughton,  91 
N.  Y.  Supp.  ^91;  Hill  v.  Keezer,  115  Me.  548;  4  C.  J. 
856-861. 

Where  a  passenger  alights  from  a  moving  car  and 
immediately  passes  behind  it,  as  that  evidence,  which  is 
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in  accord  with  the  undisputed  facts,  shows  the  plaintiff 
did  in  this  case,  he  is  guilty  of  negligence,  and  he  has  no 
right  to  assume  that  a  motorman  on  a  car  going  in  the 
•  opposite  direction  will  anticipate  tliat  he  will  suddenly 
emerge  from  behind  the  car  from  which  he  has  alighted, 
and  therefore  no  right  to  assume  thai  such  motorman 
will  be  in  readiness  to  make  an  immediate  stop.  It  is 
true  that  the  motorman  must  at  intersections  slow  his 
car  and  keep  a  sharp  lookout  for  pedestrians  and  ve- 
hicles. These,  through  care  on  his  .part,  he  is  able  to 
see,  but  passengers  on  a  moving  car  are  hidden  from  his 
view,  and  he  has  no  way  of  anticipating  that  they  will 
alight  and  suddenly  come  around  the  car,  except  in  case 
of  special  circumstances  or  where  some  general  custom 
is  shown  which  would  charge  the  motorman  with  the 
duty  of  expecting  passengers  of  a  passing  car,  at  that 
place,  to  so  conduct  themselves,  or  where  it  is  evident 
that  the  car  has  stopped,  or  practically  stopped,  for  the 
purpose  of  discharging  passengers.  Critchfield  v.  Omaha 
d  C.  B.  Street  R.  Co.,  99  Neb.  240.  In  the  case  just 
mentioned,  holding  that  such  act  on  the  part  of  a  pas- 
senger is  negligence,  as  a  matter  of  law  the  comparative 
negligence  rule  (Bev.  St.  1913,  sec.  7892)  was  not  in- 
volved, since  the  accident  upon  which  that  case  was 
based  occurred  before  the  statute  was  enacted.  Under 
that  statute  the  question  of  negligence  is  not  always  for 
the  jury.  Sodomka  v.  Cudahy  Packing  Co.,  101  Neb. 
446;  McCartTiy  v.  Village  of  Ravenna,  99  Neb.  674; 
Disher  v.  Chicago,  R.  I.  (B  P.  R.  Co.,  93  Neb.  224. 

The  plaintiff's  negligence,  as  the  evidence  now  stands, 
appears  as  the  sole  contributing  cause  of  the  Occident. 
There  is  little,  if  any,  substantial  evidence  of  negligence 
on  the  part  of  the  defendant.  Plaintiff's  witnesses  did 
not  observe  and  were  unable,  and  did  not  attempt,  to 
fix  the  speed  of  the  car  within  the  intersection  at  Mason 
street,  and,  in  fact,  for  some  little  distance  before  it 
reached  that  street,  and  their  testimony  as  to  the  sound- 
ing of  the  gong  was  of  a  negative  character  only,  as 
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hereinbefore  pointed  ont.  The  testimony  on  behalf  of 
the  defendant,  on  the  other  hand,  established  by  several 
disinterested  witnesses,  as  well  as  by  four  car  operators, 
was  strong  and  positive  that  the  uorth-bound  car,  at 
the  time  of  the  impact,  was  running  at  the  rate  of 
only  three  or  four  miles  an  hour,  that  it  stopped  within 
four  or  five  feet  after  plaintiff  was  struck,  and  that  the 
gong  was  sounded  repeatedly. 

The  fact  that  plaintiff's  witnesses  did  not  hear  the 
gong  sounded  does  not  tend  to  disprove  the  fact  estab- 
lished by  strong  and  positive  evidence,  where  it  is 
shown  that  their  attention  was  diverted,  and  where, 
from  their  position,  the  fact  that  they  were  engaged 
in  conversation,  their  surroundings,  the  noises  of  street 
cars  passing  one  another,  and  the  customary  noise  at- 
tendant at  railway  stations,  a  reasonable  presumption 
would  not  arise  that  they  would  have  heard  it  if  it  had 
sounded.  This  evidence  does  not  make  it  appear  that 
the  witnesses  were  possessed  of  such  knowledge  as  to 
enable  them  to  deny  affirmatively  that  the  gong  had 
sounded.  The  testimony  on  behalf  of  plaintiff  as  to 
the  ringing  of  the  gong,  therefore,  is  insufficient  in  this 
case  to  require  a  submission  of  that  issue  to  the  jury. 
Critchfield  v.  Omaha  d  C.  B.  Street  R.  Co.,  supra;  Rick- 
ert  V,  Union  P.  R.  Co,,  100  Neb.  304;  Hajsek  v.  Chicago: 
B.  (&  Q.  R.  Co.,  5  Neb.  (Unof.)  67;  Chicago,  R.  I.  d  P. 
R.  Co,  V.  Sporer,  69  Neb.  8 ;  Zancanelh  v.  Omaha  d  C. 
B.  Street  R.  Co.,  93  Neb.  774;  Culhane  v.  New  York  C. 
d  H.  R.  R.  Co.,  60  N.  Y.  133 ;  Hoffard  v.  Illinois  C.  R. 
Co..  138  la.  543;  Britton  v.  Michigan  C.  R.  Co.,  122 
Mich.  359. 

It  occurs  to  us,  from  the  record  as  it  now  stands, 
that  the  negligence  of  the  plaintiff  was  so  much  in  ex- 
cess of  being  slight,  as  compared  with  that  of  the  de- 
fendant, that,  as  a  matter  of  law,  plaintiff  was  not  en- 
titled to  have  that  question  submitted.  The  evidence, 
therefore,   is   insufficient  to  support  a  verdict,  and,  in 
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order  to  avoid  an  apparent  miscarriage  of  justice,  a 
new  trial  should  be  granted. 

We  therefore  recommend  that  the  judgment  be  re- 
versed and  the  cause  remanded  for  further  proceedings. 

Per  Curiam.  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  reversed, 
and  this  opinion  is  adopted  by  and  made  the  opinion 
of  the  court. 

Reversed  and  remanded. 


Lincoln  Gas  &  Electric  Light  Company,  appellant,  v. 

Addie  E.  Crowley,  appellee. 

Filed  June  19,  1920.  No.  21336. 

Appeal  from  the  district  court  for  Lancaster  county: 
Willard  E.  Stewart,  Judge.  Afjfirmed. 

m 

Strode  d  Beghtol,  for  appellant. 

Charles  S.  Roe,  George  W.  Ay  res  and  Ira  D.  Beynon, 
contra. 

Per  Curiam. 

This  is  a  claim  under  the  workmen's  compensation 
act.  The  employee  was  engaged  in  the  services  of  the 
Lincoln  Gas  &  Electric  Light  Company,  plaintiff,  his 
duties  requiring  him  to  inspect  and  repair  arc  laiips. 
This  employment  had  extended  over  a  period  of  years. 
While  at  work  at  Sixteenth  and  0  streets  in  Lincoln, 
January  25,  1919,  he  fell  into  a  coal  hole  and  was  in- 
jured.  He  died  March  23,  1919.  He  had  been  earning 
$110  a  month.  The  district  court  found  that  the  accident 
resulted  in  his  death  and  awarded  defendant  $12  a  week 
for  350  weeks.    Plaintiff  has  appealed. 

Plaintiff  contends  that  the  death  of  the  employee  was 
not  caused  by  any  accident,  but  was  the  result  of 
pneumonia  following  an  attack  of  influenza.  It  i^  argued, 
therefore,  that  on  the  evidence  in  the  record  a  finding 
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that  the  accident  arose  out  of  and  in  the  course  of  the 
employment  cannot  be  sustained.  An  impartial  ex- 
amination of  the  evidence,  however,  leads  to  a  different 
conclusion.  It  may  fairly  be  inferred  from  the  proofs 
that  the  accident  resulted  in  the  death  of  the  employee, 
and  that  the  injury  arose  out  of  and  in  the  course  of 
the  employment.  The  decision  on  appeal  is  controlled 
by  American  Smelting  <&  Refining  Co.  v.  Cassil,  post,  p. 
706.  With  the  issues  of  fact  determined  in  favor  of  de- 
fendant, there  is  no  error  in  the  record. 

Affibmed. 

Aldbich,  J.,  dissents. 


Mabelt  DeVobe,  appellee,  v.  Hilba  DeVobe,  appellant. 

FAILED  June  19,  1920.    No.  20732. 

1.  Divorce:  Extbeme  Cbuelty.  "A  continuing  course  of  conduct  on 
the  part  of  either  spouse,  which  so  grievously  wounds  the  mental 
feelings,  or  which  so  utterly  destroys  the  peace  of  mind  as  to  seri«- 
ously  impair  the  bodily  health  and  endanger  the  life  or  reason  of 
the  other,  or  which  nullifies  the  legitimate  ends  and  objects  of 
matrimony,  constitutes  extreme  cruelty  within  the  meaning  of  the 
statute."    Hartshorn  v.  Hartshorn,  ante,  p.  561. 

2.  :  Alimony.    In  entering  a  decree  for  alimony,  the  court  may 

take  into  account  all  of  the  property  owned  by  the  parties  at  the 
time  of  entering  the  decree,  whether  accumulated  by  their  joint 
efforts  or  acquired  by  inheritance,  and  make  such  award  as  is 
proper  under  all  the  circumstances  disclosed  by  the  record. 

Appeal  from  the  district  court  for  Lancaster  countv: 
Leonabd  a.  Flansbubg,  Judge.  Affirmed. 

B.  F.  Good  and  Thomas,  Vail  <&  Stoner,  for  appellant. 

George  E.  Eop>ard  and  Reese  &  Stout,  contra. 

MOBBISSEY,    C.   J. 

Plaintiff  was   awarded  a  decree  of  absolute  divorce 
and  a  judgment  for  alimony.    Defendant  appeals. 
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Plaintiff's  cause  of  action  is  based  on  a  charge  of 
extreme  cruelty.  Defendant  denied  the  charge,  and  in- 
sists that  the  evidence  does  not  warrant  the  granting 
of  a  decree.  The  parties  were  married  in  the  year 
1899,  plaintiflF  being  then  17  years  of  age  and  defend- 
ant slightly  older.  No  children  have  been  bom  to  them., 
and  during  the  major  portion  of  their  married  life  they 
have  lived  by  themselves.  As  to  the  disputes  and  quar- 
rels, if  any  there  were,  we  must  judge  largely  from 
the  parties'  own  testimony.  At  the  date  of  the  mar- 
riage they  were  without  means,  and  they  set  up  house- 
keeping on  a  rented  farm.  They  were  industrious  and 
frugal  and  prospered  in  business,  but,  as  the  years 
went  by,  they  quarreled.  According  to  the  testimony 
of  plaintiff,  defendant  frequently  used  profane  and 
abusive  language  toward  her.  She  testifies  that  on 
one  occasion,  when  they  were  together  at  a  hotel  in 
Omaha,  she  protested  against  his  conduct  there,  where- 
upon he  cursed  her  and  threatened  to  ''slap  her  if 
she  didn't  shut  her  mouth."  On  another  occasion, 
while  at  their  home,  in  the  presence  of  company,  with- 
out apparent  provocation,  defendant  called  plaintiff 
'*a  bitch"  and  said  he  would  wring  her  neck.  It  is 
claimed  that  he  repeatedly  called  her  a  **damn  whore 
and  a  damn  bitch,"  Defendant  undertook  to  deny  this 
testimony,  but  the  denial  is  not  convincing. 

The  final  act  in  the  domestic  drama  was  played  in 
Lincoln,  from  which  city  they  were  about  to  depart  in 
an  automobile  for  their  home.  A  dispute  arose  as  to 
whether  the  side  curtains  on  the  car  should  be  put 
in  place.  Defendant  insisted  on  their  use  because  of 
the  inclement  weather  conditions.  Plaintiff  objected 
and  announced  that  if  they  were  put  on  she  would  tear 
them  down,  and  defendant  threatened  her  mth  personal 
violence  if  she  did  so.  She  thereupon  left  the  automo- 
bile, and  this  suit  for  divorce  followed.  •  In  the  final 
quarrel,  the  evidence  indicates  that  defendant  was  war- 
ranted in  suggesting  the  use  of  the  side  curtains  on  the 
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car  and  plaintiff  was  unreasonable  in  her  objections  to 
their  use.  But  she  had  only  recently  left  a  sick  bed 
and  defendant  ought  to  have  made  allowance  for  her 
condition.  At  all  events,  his  threat  of  personal  violence, 
although  he  made  no  move  to  carry  it  out,  is  not 
easily  condoned. 

In  many  respects  defendant  is  shown  to  have  been  a 
good  husband,  but  on  the  whole  evidence,  which  we 
cannot  undertake  to  set  out  at  length,  he  appears  to 
have  conducted  himself  in  disregard  of  her  rights  and 
without  due  consideration  for  a  woman's  sensibilities. 
He  worked  hard  to  provide  for  her  material  needs; 
but  a  husband  owes  more  to  his  wife  than  food  and 
raiment.  *'A  continuing  course  of  conduct  on  the  part 
of  either  spouse,  which  so  greviously  wounds  the  men- 
tal feelings,  or  which  so  utterly  destroys  the  peace  of 
mind  as  to  seriously  impair  the  bodily  health  and  en- 
danger the  life  or  reason  of  the  other,  or  which  nulli- 
fies the  legitimate  ends  and  objects  of  matrimony,  con- 
stitutes extreme  cruelty  within  the  meaning  of  the  stat- 
ute.''   Hartshorn  v.  Hartshorn,  ante,  p.  561. 

The  remaining  question  has  to  do  with  the  award  of 
alimony,  which  defendant  insists  is  excessive.  The  trial 
court  found,  on  evidence  fully  sustaining  the  find- 
ings, that  defendant  at  the  date  of  the  decree  had  prop- 
erty of  the  value  of  $46,266,  and  that  of  this  amount 
$29,717  was  accumulated  by  the  joint  efforts  of  the 
parties.  The  difference  between  the  two  amounts  rep- 
resents approximately  the  amount  defendant  received 
from  his  father's  estate.  The  court  gave  plaintiff 
$17,200  alimony,  together  with  a  fee  for  her  attorneys. 
We  are  pointed  to  the  case  of  Pierce  v.  Pierce,  96  Neb. 
511,  where  the  court  awarded  the  wife  one-half  of  the 
joint  accumulations  of  the  parties,  and  from  this  it  is 
argued  that  in  the  instant  case  plaintiff  should  share 
only  in  the  amount  found  l)y  the  court  to  be  the  joint 
accumulation  of  the  parties  while  living  together  as 
husband  and  wife.    This  would  exclude  from  considera- 
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tion  the  property  inherited  by  defendant.     We  see  no 
reason  why  this  should  be  done.    In  the  case  of  Pierce 
V.  Pierce,  supra,  each  of  the  parties  had  contributed 
substantially  the  same  amount  in  money  and  property; 
each  had  worked  industriously  from  the  marriage  to 
the  separation ;    neither  appeared  to  have  been  entirely 
free  from  blame ;    and  the  court  very  properly  divided 
their  joint  accumulations,  which  was  all  the  property 
they  possessed,  between  them.    Here  we  have  a  young 
couple  be^nning  without  property,  but  by  the  industry 
and  economy  of  each  accumulating  a  substantial  sum, 
and  the  husband  during  the  later  years  of  their  married 
life    inheriting    an    additional    sum.     This  inheritance 
was  not  unexpected  by  either  husband  or  wife.    At  the 
time  of  the  marriage  defendant's  father  was  a  well-to- 
do  farmer ;    plaintiff  and  defendant  early  set  up  house 
keeping  on  one  of  his  farms.    When  plaintiff,  a  girl  of 
17,  entrusted  her  life  and  fortune  to   the  keeping  of 
defendant,    she    knew    that  in  the    natural    course    of 
events  defendant  would  inherit  a  part  of  his   father's 
estate  and  she  had  the  right  to  take  this  into  account 
when  she  entered  into  the  marriage  relation.    The  court 
in  awarding  alimony  might  well  take  this  property  into 
consideration  and  make  such  award  as  seemed  just  and 
equitable  on  the  basis  of  all  the  property  owned  by  the 
parties  at  the  date  of  the  decree.    This  was  done,  and 
the  decree  will  not  be  disturbed. 


Rose  and  Flansbtjbg,  JJ.,  not  sitting. 


104  Neb.— 45 
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American  Smelting  &  Refining  Company,  appellee,  v. 

Catherine  Cassil,  appellant. 

Filed  June  19,  1920.    No.  21288. 

Master  and  Senraat:  Workmen's  Compensation:  Review.  On  appeal 
from  the  district  court  to  the  supreme  court  in  a  workmen's  com- 
pensation case,  findings  of  fact  supported  by  sufficient  eyidence  and 
findings  of  fact  on  substantially  confiicting  evidence  will  not  be 
reversed  unless  clearly  wrong. 

Appeal  from  the  district  court  for  Douglas  coimty: 
William  A.  Redick,  Judge.     Affirmed. 

William  J.  Hotz  and  George  A.  Lee,  for  appellant. 

Crofooty  Eraser,  Connolly  <&  Stryker,  contra. 

Morrtssey,  C.  J. 

Under  the  workmen's  compensation  act  Catherine 
Cassil,  defendant,  presented  to  the  compensation  com- 
missioner, on  account  of  the  death  of  her  husband,  A. 
C.  Cassil,  a  claim  against  the  American  Smelting  & 
Refining  Company,  plaintiff,  for  $12  a  week  for  350 
weeks  and  $100  for  expenses  of  his  last  illness  and 
funeral.  On  the  premises  of  plaintiff  defendant's  hus- 
band was  shot  by  Terrence  Casey  at  night,  January  27, 
1919,  and  died  the  next  morning.  Plaintiff  is  engaged 
in  the  smelting  and  the  refining  of  ores  in  Omaha.  At 
the  time  of  the  shooting  Cassil  was  assistant  superin- 
tendent of  a  department  and  Casey  was  head  watchman 
of  that  plant.  Defendant  contends  that  the  death  of 
her  husband  wn.q  caused  by  an  accident  ''arising  out 
of  and  in  the  course  of  his  employment"  within  the 
*  meaning  of  those  words  as  used  in  the  workmen's 
compensation  act.  Rev.  St.  1913,  sec.  3642.  It  is  con- 
ceded by  plaintiff  that  the  homicide  occurred  in  the 
course  of  Cassil 's  employment,  but  it  is  insisted  that 
it  did  not  arise  out  of  such  employment,  being,  from  the 
standpoint  of  plaintiff,  solely  the   result  of  a  quarrel 
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between  Cassil  and  'Casey  over  personal  matters.  The 
compensation  commissioner  allowed  the  claim  of  defend- 
ant, but  deducted  therefrom  $1,690  which  she  had  re- 
ceived as  insurance  carried  by  plaintiff  on  the  life  of 
her  husband.  From  the  award  of  the  compensation  com- 
missioner plaintiff  appealed  to  the  district  court  for 
Douglas  county.  There  the  claim  of  defendant  was 
disallowed.  From  a  dismissal  of  the  proceeding  she 
has  appealed  to  the  supreme  court. 

The  district  court  found  that  the  death  of  Cassil 
arose  out  of  a  personal  quarrel  between  him  and  Casey, 
and  held  that  therefore  defendant  was  not  entitled  to 
compensation.  On  review,  what  is  the  effect  of  this 
finding!  The  workmen's  compensation  act  provides: 
''Any  appeal  from  such  judgment  shall  be  prosecuted 
in  accordance  with  the  general  laws  of  the  state 
regulating  appeals  and  actions  at  law  except  that  such 
appeal  shall  be  perfected  within  thirty  days."  Rev.  St. 
1913,  sec.  3680,  as  amended.  Laws  1917,  ch.  85,  sec.lS. 

The  workmen's  compensation  act  further  provides: 
''AH  disputed  claims  for  compensation  or  for  benefits 
under  this  article  must  be  submitted  to  the  compensa- 
tion commissioner  for  an  award.  If  either  party  at 
interest  is  dissatisfied  with  the  award  of  the  compen- 
sation commissioner,  then  the  matter  may  be  submitted 
to  the  district  court  of  the-  county  which  would  have 
jurisdiction  of  a  civil  action  between  the  parties,  either 
at  or  during  a  regular  term  of  the  district  court  of 
said  county  or  during  any  portion  of  time  betw^een  the 
regular  term  time  of  the  district  court  of  said  county, 
which  court  shall  have  authority  to  hear  and  determine 
the  cause  as  in  equity  and  enter  final  judgment  therein 
determining  all  questions  of  law  and  fact  in  accord- 
ance with  the  provisions  of  this  article,  which  judgment 
shall  be  final  and  conclusive  unless  reversed,  dismissed 
or  modified,  on  appeal  or  otherwise  modified  pursuant 
to  the  provisions  of  this  act."  Rev.  St.  1913,  sec. '3678, 
as  amended,  Laws  1919,  ch.  91,  sec.  5, 
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These  provisions,  in  connection  with  the  workmen's 
compensation  act  as  a  whole,  were  intended  to  simplify 
the  procedure  in  cases  of  this  kind  and  to  do  away  with 
a  jury  in  determining  the  issues.  Any  appeal  from  the 
jud^jment  of  the  district  court,  however,  must  be  prose- 
cuted in  accordance  with  the  general  laws  of  the  state 
regulating  appeals  in  actions  at  law.  It  follows  that  a 
finding  of  the  district  court  on  an  issue  of  fact  in  a 
compensation  case  should  not  be  set  aside  on  appeal 
where  it  is  supported  by  sufficient  evidence,  or  where 
the  evidence  is  substantially  conflicting,  unless  the  find- 
ing is  clearly  wrong.  Manning  v.  Pomerene,  101  Neb. 
127;  Miller  v.  Morris  d  Co.,  101  Neb.  169;  Kanschett 
V.  Garrett  Laundry  Co.,  101  Neb.  702;  Anderson  v. 
Kiene,  103  Neb.  773.  This  is  the  general  rule  else- 
where. L.  R.  A.  1916A,  note,  p.  266.  It  is  adopted 
here  as  being  in  harmony  with  the  workmen's  compen- 
sation act  of  this  state. 

In  the  present  case  there  is  ample  evidence  to  sus- 
tain the  judgment  from  which,  defendant  has  appealed. 
With  the  issues  of  fact  thus  determined,  there  is  no 
error  in  the  record. 

Affibmbd. 

Aldbich  and  Day,  J  J.,  not  sitting. 

Rose,  J.,  dissenting. 

I  interpret  the  workmen's  compensation  act  to  mean 
that  an  appeal  from  the  compensation  commissioner 
shall  be  tried  in  the  district  court  as  a  suit  in  equity. 
The  district  court,  says  the  statute,  *' shall  have  au- 
thority to  hear  and  determine  the  cause  as  in  equity." 
In  my  opinion  the  legislature,  having  made  the  appeal 
from  the  compensation  commissioner  to  the  district 
court  a  suit  in  equity,  did  not  intend  to  make  the  appeal 
from  the  district  court  to  the  supreme  court  an  appeal 
in  an  action  at  law,  and  thus  prevent  a  trial  de  novo 
here.     The  proceeding,  being  designated  by  the  legisla- 
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ture  as  one  in  equity,  should  be  reviewed  In  the  supreme 
court  without  regard  to  the  findings  of  fact  by  the  dis- 
trict court.  The  opinions  in  Miller  v.  Morris  &  Co., 
101  Neb.  169,  Kanscheit  v.  Garrett  Laundry  Co.,  101 
Neb.  702 ,  and  Anderson  v.  Kiene,  103  Neb.  773,  were 
rendered  without  referring  to  that  part  of  the  work- 
men's compensation  act  requiring  the  district  court  to 
try  cases  of  this  kind  as  suits  in  equity,  and  should  in 
my  view  of  the  law  be  overruled. 

I  have  considered  the  evidence  in  the  present  case 
with  care,  and,  while  there  is  sufficient  proof  to  sustain 
the  findings  below,  I  am  fully  convinced  that  the  pre- 
ponderance of  the  evidence  is  in  favor  of  defendant, 
that  the  quarrel  which  resulted  in  the  death  of  Cassil 
arose  out  of  his  employment,  and  that  defendant  is 
entitled  to  compensation.  For  these  reasons,  as  I  view 
the  law  and  the  facts,  the  judgment  of  the  district  court 
should  be  reversed. 


Milan  Sheppard  v.  State  of  Nebraska* 

Filed  June  19,  1920.    No.  21365. 

1.  Informatloii:  Sepabaiv  Counts:  Election.  Different  felonies  of  the 
same  class  or  grade,  subject  to  the  same  punishment*  may  be  charg- 
ed in  seiMtrate  counts  of  an  information,  and  whether  the  state 
shall  be  required  to  elect  between  the  seyeral  counts  at  the  begin- 
ning of  the  trial  is  a  matter  for  the  sound  discretion  of  the  trial 
court. 

2.  Orlmlnal  Law:  Eyidence:  Motion  to  Strike.  A  motion  to  strike 
aU  the  testimony  of  a  witiiess  is  properly  overruled  where  part  of 
such  testimony  does  not  fall  within  the  objections  raised. 

8.  :  Indorsement  or  Witnesses  Anm  T^oal  Begun:  Review. 

Under  chapter  164,  Laws  1915,  the  court  may,  in  its  discretion, 
permit  the  names  of  additional  witnesses  to  be  indorsed  upon  the 
information  after  the  trial  has  begun,  and  such  action  cannot  be 
availed  of  as  error  where  defendant  makes  no  showing  of  preju- 
dice, or  does  not  ask  for  a  continuance  or  postponement  of  the 
triaL 
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Erbob  to  the  district  court  for  Hamilton  county: 
Geobgb  F.  Cobcoban,  Judge.    Afflrmed. 

Prince  £  Prince  and  Patterson  <&  Patterson,  for 
plaintiff  in  error. 

Clarence  A.  Davis,  Attorney  General,  and  J.  B. 
Barnes,  contra. 

^  MOBBISSEY,  C.   J. 

Defendant  prosecutes  error  from  a  conviction  in  the 
district  court  for  Hamilton  county  for  receiving  a 
stolen  automobile^  ^ 

The  information  was  in  three  counts,  the  first  of 
which  charged  defendant  with  receiving,  on  or  about 
November  1,  1918,  a  stolen  automobile  belonging  to 
George  W.  Jewel.  The  second  count  charged  the  re- 
ceiving of  a  stolen  automobile,  on  or  about  May  1, 
1919,  the  property  of  J.  E.  Schaeffer,  and  the  third 
count  charged  the  receiving  of  a  stolen  automobile,  on 
or  about  April  15,  1919,  the  property  of  Lloyd  Maguey. 
Defendant  was  convicted  on  the  third  count. 

The  principal  assignment  of  error  is  the  refusal 
qf  the  trial  court  to  require  the  state  to  elect,  at  the 
beginning  of  the  trial,  upon  which  count  of  the  informa- 
tion it  would  rely  for  a  conviction.  Each  count  of  the 
information  was  complete  in  itself,  and  there  waa 
no  allegation  of  any  connection  between  the  various 
offenses  charged.  The  state  introduced  evidence  ou 
each  of  the  three  counts.  Defendant  did  not  renew  his 
motion  to  elect  until  all  the  testimony  had  been  ad- 
duced, and  the  court  then  required  the  state  to  elect 
upon  which  count  it  would  go  to  the  jury. 

The  question  of  election  is  one  resting  largely  in  the 
sound  discretion  of  the  trial  court.  As  was  said  by 
Justice  Harlan  in  Pointer  v.  United  States,  151  TJ.  S. 
396,  403:  *' While  recognizing  as  fundamental  the  prin- 
ciple that  the  court  must  not  permit  the  defendant  to 
be    embarrassed   in   his    defense  by    a   multiplicity  of 


Vol.  104]  JANUARY  TEEM,  1920.  711 

Sheppard  y.  State. 


charges  embraced  in  one  indictment  and  to  be  tried  by 
one  jury,  and  while  conceding  that  regularly  or  usually 
an  indictment  should  not  include  more  than  one  felony, 
the  authorities  concur  in  holding  that  a  joinder  in 
one' indictment,  in  separate  counts,  of  different  felonies, 
at  least  of  the  same  class  or  grade,  and  subject  to  the 
same  punishment,  is  not  necessarily  fatal  to  the  in- 
dictment upon  demurrer  or  upon  motion  to  quash 
or  on  motion  in  arrest  of  judgment,  and  does  not, 
in  every  case,  by  reason  alone  of  such  joinder,  make 
it  the  duty  of  the  court,  upon  motion  of  the  accused, 
to  compel  the  prosecutor  to  elect  upon  what  one 
of  the  charges  he  will  go  to  trial.  The  court  is 
invested,  with  such  discretion/  as  enables  it  to  do 
justice  between  the  government  and  the  accused.'' 
The  same  rule  has  been  announced  bv  this  court  in 
Korth  V.  State,  46  Neb.  631,  and  in  Bartley  v.  State,  53 
Neb.  310,  although  in  these  cases  there  was  a  closer 
relationship  between  the  offenses  charged  than  in  the 
instant  case. 

But  the  determining  question  in  each  case  is  whether 
defendant  has  been  embarassed  or  confounded  in  his 
defense.  Practically  all  of  the  evidence  introduced  re- 
lating to  the  crimes  charged  in  the  first  and  second 
counts  was  admissible  for  the  purpose  of  showing 
scienter  under  the  count  on  which  defendant  was  con- 
victed. When  the  state  closed  its  case  in  chief,  defend- 
ant proceeded  to  make  his  defense  without  again  asking 
that  the  state  be  required  to  elect  until  after  he  had  in- 
troduced all  his  evidence.  Under  these  circumstances 
we  fail  to  see  that  defendant  has  been  so  confounded 
or  prejudiced  in  his  defense  as  to  call  for  a  reversal  of 
the  judgment. 

Complaint  is  made  of  the  testimony  of  a  witness 
named  Guard,  who  stated  that  shortly  prior  to  the 
commission  of  the  crime  iii  question  defendant  asked 
him  to  obtain  a  Ford  coupe  for  him  and  agreed  to  pay 
him  $200  for  one*  which  he  subsequently  ''spotted  out.'' 
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This  witness  further  testified  that  some  time  later  he 
delivered  a  stolen  Buick  automobile  at  Friend,  sup- 
posedly for  defendant,  but  it  was  not  shown  to  whom 
the  delivery  was  made.  Defendant  moved  to  *' strike 
all  the  evidence  given  by  this  witness  for  the  reason 
that  it  is  incompetent,  irrelevant,  and  immaterial,  and, 
also,  that  the  introduction  of  this  evidence  constitutes 
misconduct  on  the  part  of  the  state.*'  The  ruling  of 
the  court  was  as  follows:  "Part  of  it  is  competent. 
The  motion  as  made  will  be  overruled."  The  first  part 
of  this  testimony  was  clearly  competent,  as  showing 
that  defendant  was  in  the  business  of  receiving  stolen 
automobiles.  St.  Clair  v.  State,  103  Neb.  125.  The 
motion,  in  the  form  in  which  it  was  made,  was  properly 
overruled. 

Error  is  predicated  upon  permission  granted  the 
state  to  indorse  the  name  of  a  witness  upon  the  infor- 
mation after  the  trial  had  commenced.  Defendant 
made  no  showing  of  prejudice,  nor  did  he  ask  for  a  con- 
tinuance. Prejudice  will  not  be  assumed.  The  action 
of  the  trial  court  does  not  constitute  reversible  error. 
Kemplin  v.  State,  90  Neb.  655 ;    Laws  1915,  ch.  164. 

Defendant's  other  assignments  of  error  are  disposed 
of  by  the  views  just  expressed.  There  is  nothing  in 
the  record  to  call  for  a  reversal,  and  the  jud^:ment  is 

Affirmed, 

Flansburg,  J.,  not  sitting. 


Arthur  Allen  Evans,  appellee,  v.  J.  H.  Kelly. 
Administrator,  et  al.,  appellants. 

Filed  Junk  19, 1920.    No.  20812. 

1.  Specific  Performance:  Agreement  for  Adoptton  and  Inheritance 
a  husband  and  wife,  being  childless,  agreed  to  take  and  to  adopt 
a  boy  of  seven  years  under  a  promise  that  they  would  make  a 
good  home  for  him,  and  that  he  would  be  to  them  "Just  the  same 


1 


Vol.  104]  JANUARY  TEEM,  1920.  713 


Evans  v.  Kelly. 


9 

as  an  own  son,"  and  that  "he  would  inherit  their  wealth'  at  their 
death."  So  long  as  the  husband  and  wife  liyed,  the  surviving  hus- 
band having  died  when  the  foster  son  was  thirty,  they  spoke  of  and 
treated  him  in  all  respects  as  parents  would  a  son,  he  having  in- 
dustriously and  faithfully  served  them  during  that  period  in  all 
respects  as  a  dutiful  and  obedient  son.  Both  husband  and  wife 
died  intestate  and  without  fulfilling  the  adoption  agreement.  HelH 
that,  under  the  facts  discussed  in  the  opinion,  such  foster  child, 
plaintift  herein,  is  entitled  to  specific  performance. 

2.  Evidence:  Declabations  Against  Interest.    It  is  fundamental  that 

declarations  against  interest  cannot  ordinarily  be  annulled  or  ex- 
plained away  by  counter  declarations. 

3.  Specific  Performance:  Pabol  Contract.  "Specific  performance  of  a 
parol  contract  will  be  enforced  by  a  court  of  equity,  where  one 
party  has  wholly  and  the  other  partly  performed  it,  and  its  non- 
fulfilment  on  the  one  hand  would  amount  to  a  fraud  on  the  party 
who  has  fully  performed  it."    Kofka  v.  Roaicky,  41  Neb.  328. 

4.  :   Discretion  of  Court.     "Specific  performance  is  a  matter 

of  discretion  in  a  court,  which  withholds  or  grants  relief  according 
to  the  circumstances  of  each  particular  case,  where  the  general 
rules  and  principles  governing  the  court  do  not  furnish  any  exact 
measure  of  justice  between  the  parties."    Kofka  v.  Rosicky,  41  Neb. 

328. 

* 

5.  Evidence:  Declaration  Against  Interest.  A  foster  father  was  ap- 
poiifted  by  the  county  court  guardian  of  his  minor  foster  son  to 
collect  an  inheritance  of  $380.  Held,  that  an  averment  by  the  ward> 
made  in  that  proceeding  soon  after  he  became  21,  with  respect  to 
having  received  payment  for  ''work  and  labor,"  bore  no  relation 
either  to  the  guardianship  proceeding  or  to  the  issues  in  the  pres- 
ent case,  it  clearly  appearing  that  the  petition  for  appointment  and 
the  decree  discharging  the  guardian,  when  his  trust  was  fulfilled, 
had  to  do  solely  with  the  collection  of  and  the  pasrment  to  the  ward 
of  the  $380  in  question,  and  it  being  clearly  established  in  the  pres- 
ent  case  that  the  ward  never  received  any  wages  or  remuneration 
from  the  guardian  for  work  and  labor. 

Appeal  from  the  district  court  for  Dawson  county: 
Hanson  M.  Grimes,  Jupjge.  Affirmed  in  part  and  re- 
versed in  part, 

Richard  8.  Horton,  E.  A.  Cook,  W.  M.  Cook,  H.  M, 
Sinclair^  H.  Francisco  and  W.  A,  Stewart,  for  appel- 
lants. 

Hainer,  Craft  <&  Edgerton  and  T.  M.  Hetvitt,  contra. 
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Dean,  J. 

This  is  an  action  against  the  estate  of  Peter  Ham- 
mond, deceased,  to  compel  specific  performance  of  a 
contract  alleged  to  have  been  made  in  1894  between 
plaintiff's  legally  appointed  guardian,  of  the  one  part, 
and  Hammond's  wife,  of  the  other  part.  It  is  pleaded 
that  Mr.  Hammond  subsequently  ratified  the  contract. 
Mrs,  Hammond  died  in  1903.  Her  husband  died  in 
1917.  The  Hammonds  were  childless  and  both  died  in- 
testate. It  is  alleged  that  by  the  terms  of  the  contract 
the  Hammonds,  not  only  agreed  to  legally  adopt 
plaintiff,  but  they  also  agreed  to  make  him  **heir 
to  their  property  as  a  son,  of  their  own  blood."  The 
brothers  and  sisters  of  Hammond  and  two  nephews, 
in  all  seven  relatives,  and  Susan  K.  Hearle,  who  claimed 
to  be  a  common-law  wife  of  Hammond,  were  made  par- 
ties defendant.  The  court  awarded  specific  performance 
of  the  contract  as  prayed  by  plaintiff  and  rendered  judg- 
ment against  the  claim  of  Mrs.  Hearle.  All  defendants 
appealed. 

Plaintiff  was  born  August  9,  1887.  His  parents  died 
•when  he  was  about  two  vears  old.  He  was  then  taken 
to  the  home  of  his  grandmother  Mercer,  who  became 
his  guardian,  and  was  then  living  wdth  her  second 
husband,  who  is  known  in  the  record  as  plaintiff's 
* '  step-grandf ather. "  He  remained  in  the  Mercer 
home  until  his  grandmother  died  in  June,  1894.  A 
few  days  thereafter  plaintiff,  as  alleged,  was  taken  to 
the  Hammond  home  by  Mr.  Mercer  and  left  there 
pursuant  to  the  agreement  made  about  ten  days  before 
between  Mrs.  Mercer  and  Mrs.  Hammond. 

Plaintiff  contends,  and  there  is  testimony  tending  to 
prove,  that  the  contract  for  the  relinquishment  of 
plaintiff  by  Mrs.  Mercer  Avas  in  writing,  and  that  she 
signed  it  in  her  owm  home,  a  few  days  before  she  died, 
in  the  presence  of  Mrs.  Hammond  and  three  or  four 
others.  Mrs.  Hammond  retained  possession  of  the  con- 
tract at  the  time,   but   subsequently   it   was    lost.      It 
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does  not,  however,  appear  that  it  was  signed  by  either 
of  the  Hammonds. 

Ten  or  more  disinterested  witnesses  testified  on  the 
part  of  plaintiff  in  respect  to  the  contract  sued  on  and 
as  to  the  relations  between  the  parties.  Before  Mrs. 
Mercer  signed  the  ''adoption  paper *'  two  or  more  con- 
ferences were  had  between  her  and  Mrs.  Hammond. 
Mrs.  Small  was  at  the  Mercer  home  on  one  occasion 
when  the  subject  was  talked  about  between  Mrs.  Mer- 
cer and  Mrs.  Hammond,  She  testified  that  Mrs.  Ham- 
mond said  they  would  ''make  the  boy  a  good  home  and 
he  should  be  just  the  same  as  an  own  son,"  and  that 
"he  would  inherit  their  wealth  at  their  death."  An- 
other witness  corroborated  this,  and  in  addition  testi- 
fied, as  did  other  witnesses,  that  Mrs.  Hammond  said 
she  did  not  want  plaintiff  *s  relatives  to  visit  him  at  her 
home  lest  he  become  homesick  and  be  enticed  to  re- 
turii  to  his  people.  She  testified  that  Mrs.  Hammond 
said:  "When  he  is  21  years  of  age  he  shall  have 
his  name  back,  Arthur  Evans."  Another,  who  was 
present  and  saw  Mrs.  Mercer  sign  the  relinquishment, 
testified  that  when  the  doctor  handed  it  to  her  he 
remarked  to  Mrs.  Mercer  that  this  is  what  "they  agreed 
to  sign  for  this  little  boy  to  give  away."  Three  or 
four  witnesses  testified  that  they  were  present  and 
saw  Mrs.  Mercer  sign  the  instrument,  and  two  or  more 
besides  the  doctor  heard  it  referred  to  at  the  time  by  the 
parties  as  "an  adoption  paper." 

Ten  or  more  witnesses  testified  in  regard  to  declara- 
tions and  statements  made  by  Mr.  Hammond  against 
interest  that  covered  a  series  of  more  than  20  years. 
One  testified  that  some  time  after  plaintiff  was  brought 
put  down  a  well  on  the  farm  for  Mr.  Hammond  about 
to  his  new  home  he  heard  Mr.  Hammond  say  to  a 
neighbor,  "We  will  take  care  of  the  boy  and  he  will 
be  our  boy,"  that  the  Hammonds  taught  the  boy  to  call 
them  "papa  and  mamma,"  and  that  Mr.  Hammond 
said  that  Arthur  "will  have  what  we  have  got."    To  an- 
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other  he  referred  to  plaintiff  as  *Hhe  little  boy  Mrs 
Hammond  and  I  have  adopted."  To  a  witness,  who 
put  down  a  well  on  the  farm  for  Mr.  Hammond  about 
four  years  before  he  died,  he  said,  **You  will  board  at 
my  home  there  with  my  son,  my  adopted  son,  Evans." 
The  then  county  judge  testified  that  Mr.  Hanmiond 
on  two  different  occasions  told  him  that  he  was  going 
to  legally  adopt  plaintiff;  that  in  1898,  when  the 
g^uardianship  proceedings  were  pending  that  will  pres- 
ently be  noted,  Mr.  Hammond  inquired  about  the  cost 
of  taking  out  adoption  papers,  and  at  that  time,  plain- 
tiff then  being  eleven,  told  him  that  he  would  adopt 
Arthur  **  later  on,  when  I  get  around  to  if 

When  plaintiff  was  17  he  was  treated  for  appendicitis. 
Upon  paying  the  doctor  Mr.  Hammond  spoke  of  Arthur 
as  his  adopted  son,  and  seemed  to  express  the  solici- 
tude of  a  father  for  his  welfare.  A  few  years  after- 
ward he  suffered  another  attack  and  was  again  treated, 
this  time  by  a  physician  at  Omaha;  Mr.  Hammond 
ha^ang  learned  of  his  condition  and  having  sent  for 
him  to  come  to  Omaha  for  that  purpose.  This  bill  was 
also  paid  by  Mr.  Hammond. 

Business  men,  farmer  neighbors,  the  Hammond  family 
physician,  the  physician's  wife,  and  the  minister  who 
preached  at  the  home  church,  all  testified  that  Mr. 
Hammond  throughout  the  years,  and  with  more  or  less 
frequency,  not  only  referred  to  plaintiff  as  his  adopted 
son,  but  treated  him  in  all  respects  as  a  son.  He  re- 
ferred to  himself  as  ''grandpa,'*  when  in  playful  mood 
he  would  talk  to  plaintiff's  infant  child.  Plaintiff  was 
known  in  the  home  neighborhood  as  Arthur  Hammond 
until  he  reached  manhood,  and  it  appears  that  many 
persons  believed  him  to  be  a  son  of  the  Hammonds. 
For  some  time  after  his  majority  he  retained  the  name 
of  Hammond  and  kept  a  bank  account  in  that  name; 
the  bank  book  being  issued  to  him  in  the  name  of 
Arthur  Hammond  by  Mr.  Kelly,  then  a  banker,  and 
now  administrator  of  the  Hammond  estate.    A  check 
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is  in  evidence,  dated  July  3,  1909,  written  by  Peter 
Hammond,  payable  to  Arthur  Hammond's  order,  and 
indorsed  by  plaintiflF  in  that  name  when  it  was  cashed. 
In  the  Sunday  school  record  his  name  appeared  as 
Arthur  Hammond,  and  by  that  name  he  was  baptized 
into  the  communion  of  the  church.  An  infant  child  of 
the  Evans  family  was  buried  in  the  Hammond  family 
lot  in  the  cemetery. 

Early  in  1910  Peter  Hammond  moved  from  the  farm 
to  Gothenburg.  Soon  afterward  he  moved  to  Omaha, 
where  he  resided  four  or  five  years.  From  Omaha  he 
returned  to  Gothenburg,  and  there  he  made  his  home 
until  he  died  in  1917.  During  this  seven-year  period, 
plaintiff,  having  married  in  the  meantime,  was  left  in 
sole  possession  and  charge  of  the  farm  and  personal 
property  owned  by  Mr.  Hammond,  apparently  in  all 
respects  as  though  he  had  been  a  son,  and  he  was  in 
possession  when  this  suit  was  tried.  While  Mr.  Ham- 
mond lived,  plaintiff  had  charge  of  his  business  affairs 
and  of  his  range  lands,  collecting  the  farm  rentals  and 
the  like.  He  painted  his  foster  father's  Gothenburg 
house,  put  in  the  chandeliers,  and  changed  the  doors 
at  his  request,  and  built  for  him  a  chicken  house.  He 
did  his  plumbing  and  car-repairing  and  accompanied 
him  on  drives  when  requested.  All  of  these  and  other 
like  services  were  rendered  by  him  in  all  respects  as  a 
son  would  serve  a  father,  and  it  does  not  appear  that 
plaintiff  received  any  remuneration  for  any  of  the  ser- 
vices so  rendered.  When  Mr.  Hammond  lived  at  Omaha 
he  frequently  requested  plaintiff  to  visit  him  there.  At 
such  times  he  stayed  at  the  Hammond  home  from 
two  days  to  two  weeks,  as  occasion  might  require.  Be- 
sides taking  up  business  matters  pertaining  to  the 
farm,  he  performed  services  for  Mr.  Hammond  in  his 
Omaha  home  similar  to  those  performed  for  him  in  tho 
home  at  Gothenburg.  Mrs.  Evans'  testimony  cor- 
roborated that  of  the  other  witnesses  called  by  plaintiff 
respecting  the  apparent  father  and  son  relation  between 
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Mr.  Hammond  and  her  husband  and  the  work  that 
he  performed  for  him.  Mr.  Hammond  died  suddenly 
at  Omaha.  Plaintiff  was  notified  of  his  death,  and 
brought  his  remains  home  for  burial  in  Dawson  county. 

That  Mrs.  Mercer  voluntarily  relinquished  all  right 
to  the  lawful  custody  of  and  power  and  control  over 
plaintiff,  as  his  guardian,  to  the  end  that  he  should  be 
fully  adopted  by  the  Hammonds,  as  provided  by  the 
law  then  in  force  (Aim.  St.  1893,  sec.  5263);  and 
that  the  Hammonds  agreed  so  to  adopt  plaintiff  and 
make  him  their  heir  seems  to  be  established.  It  seems 
clear,  too,  that  the  relation  between  the  Hammonds  and 
plaintiff,  and  their  demeanor  toward  and  their  treat- 
ment each  of  the  other,  was  that  of  parent  and  child 
from  the  time  that  he  entered  their  home  in  his  infancy 
until  he  was  30,  when  Mr.  Hammond  died.  The 
contract  in  the  present  case  appears  to  be  sufficiently 
definite  in  its  terms,  and  the  relation  between  tho 
Hammonds  and  plaintiff  seems  to  be  referable  solely 
to  the  contract  as  made.  That  its  conditions  were 
substantially  performed  by  plaintiff  is  clearly  estab- 
lished. It  is  not  unreasonable  to  believe  Ihat  the  Ham- 
monds would  be  desirous  of  adopting  a  likely  boy  to 
take  the  place  of  a  son  in  their  childless  home,  that  he 
might  be  to  them  an  aid  and  comfort  in  their  middle 
age    and    in  their    declining    years. 

Defendants  argue  that  the  contract  sued  on  is  void 
under  the  statute  of  frauds.  Section  2626,  Rev.  St. 
1913,  being  a  part  of  the  fraud  statute,  provides: 
**  Nothing  in  this  chapter  contained  shall  be  construed  to 
abridge  the  powers  of  the  court  of  equity  to  compel  the 
specific  performance  of  agreements  in  cases  of  part 
performance." 

Section  2626  seems  to  be  applicable  to  the  facts  be- 
fore us.  Mr.  Hammond  having  died  without  fulfilling 
his  part  of  the  contract,  and  plaintiff  having:  wholly  per- 
formed his  part,  and  it  appearing  that  its  nonfulfilment 
would  amount  to   a  fraud   as   against  him,   it  follows 
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that  under  the  rule  announced  in  Kofka  v.  Rosicky,  41 
Neb.  328,  25  L.  E.  A.  207,  43  Am.  St.  Rep.  685,  specific 
performance  of  the  contract  should  be  enforced  by  a 
court  of  equity.  The  Kofka  case  has  been  followed  and 
affirmed  in  numerous  decisions  of  this  court,  and  recent- 
ly in  Moline  v.  Carlson,  92  Neb.  419 ;  Parks  v.  Burney, 
103  Neb.  572. 

On  the  part  of  defendants  some  testimony  was  offer- 
ed tending  to  prove  that  Mr.  Hammond  made  state- 
ments respecting  his  relations  with  plaintiff  that  were 
inconsistent  with  his  alleged  statements  of  an  intention 
to  make  him  his  heir,  and  there  was  some  testimony  by 
persons  residing  in  the  vicinity  to  the  effect  that  they 
never  heard  him  say  that  it  was  his  intention  to  adopt 
plaintiff  or  to  give  him  any  property.  Admissions  or 
declarations  against  interest  are  ordinarily  conclusive 
as  against  the  party  making  them  and  cannot  be  an- 
nulled or  explained  away  by  counter  declarations.  Harri- 
son V.  Harrison,  80  Neb.  103.  The  rule  seems  to  be 
applicable  in  the  present  case. 

The  defendant  heirs  contend  that  plaintiff  by  his 
own  averment  in  a  certain  guardianship  proceeding 
waived  his  right  to  claim  any  part  of  the  estate.  While 
he  was  yet  a  minor,  plaintiff  inherited  $380  from  the 
estate  of  a  relative.  To  obtain  the  money  it  was  neces- 
sary that  he  have  a  guardian.  Naturally  Peter  Ham. 
mond  was  appointed.  Among  the  gaurdianship  papers 
that  are  in  evidence  there  is  an  instrument  signed  by 
plaintiff  and  acknowledged  December  1,  1908,  before 
Mr.  W.  A.  Stewart  as  notary  public.  Among  other 
things  it  contains  an  averment  of  pavment  by  the 
guardian  of  the  money  that  came  into  his  hands  as 
guardian,  and  payment  */for  all  money  due  me  for  work 
and  labor  done  by  me  for  him  during  my  minority." 
Defendants  argue  that  this  is  inconsistent  with  plain- 
tiff's claim.  When  the  instrument  in  question  is  con- 
sidered in  connection  with  the  evidence  in  this  case  and 
in  connection   with   the   guardianship   proceeding   that 
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had  to  do  rolely  with  the  collection  of  $380  from  an 
estate,  any  statement  or  averment  therein  respecting 
payment  for  work  and  labor  apparently  bears  no  re- 
lation to  the  subject-matter.  This  is  borne  out  by  the 
petition  for  the  appointment  of  Mr.  Hammond  as 
guardian  and  the  decree  of  the  county  court  discharging 
him  from  his  trust,  both  petition  and  decree  having  to 
do  solely  with  the  $380  that  came  into  Hammond's 
hands  as  guardian  and  the  payment  of  that  sum  to 
plaintiff.  Plaintiff  testified  that  he  never  received  any 
wages  from  Mr.  Hammond,  and  that  he  never  gave  hini 
anything  except  a  colt.  His  testimony  in  this  respect 
is  undisputed.  The  statement  relied  on  by  defendants 
finds  support  neither  in  the  petition  nor  4n  the  decree 
of  the  county  court,  nor  elsewhere  in  the  record. 

The  Hammond  heirs  pleaded  an  alleged  contract  that 
purports  to  be  a  compromise  settlement  with  them.  In 
addition  to  the  names  of  the  heirs,  the  names  of  plaintiff 
and  of  the  defendant  Susan  R.  Hearle,  and  one  other 
who  made  a  claim  for  services,  but  who  is  now  making 
no  claim,  were  appended  to  the  alleged  contract  by  W. 
A"  Stewart,  now  one  of  the  attorneys  in  the  case  for 
parties  other  than  plaintiff.  Mr.  Stewart  testified  that 
he  had  authority  to  make  the  proposed  settlement  and 
to  affix  the  name  of  plaintiff  to  the  contract.  This  the 
plaintiff  denied.  The  instrument  bears  date  of  August 
15,  1917.  Plaintiff  not  only  denied  that  he  authorized 
the  signing  of  his  name,  but  he  testified  that  the  alleged 
contract  was  not  made  with  his  approval.  That  he  did 
not  ratify  the  contract  sufficiently  appears.  It  also 
appears  that  it  was  repudiated  by  both  of  the  other 
parties  whom  Mr.  Stewart  also  claimed  to  then  repre- 
sent. Mr.  Stewart  admitted  that  he  never  showed  the 
contract  to  plaintiff,  and  plaintiff  testified  that  ho 
did  not  even  tell  him  about  it.  Mr.  Stewart  further 
testified  that  plaintiff  told  him  **that  he  thought  he  had 
been  adopted;*'  that  ''we  searched  for  the  adoption 
papers  here  and  found  nothing  except  the  guardianship 
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papers;'*  and  that  ** finally  I  told  him  I  was  going  to 
St.  Louis  on  some  business  and  would  take  this  matter 
up  with  the  folks  in  Indiana/'  meaning  the  defendant 
heirs. 

Plaintiff  testified  that  he  employed  Mr.  Stewart  as  at- 
torney in  the  probate  of  the  Hammond  estate ;  that  he 
prepared  the  petition  for  the  appointment  of  an  ad- 
ministrator and  that  he  acknowledged  it  before  him; 
that  Mr.  Stewart  told  him  the  Hammond  heirs  had 
written  to  him  about  getting  a  settlement,  and  had 
asked  him  to  meet  them  at  St.  Louis,  and  that  later 
**he  had  to  go  on  up  to  Madison  to  meet  them  there.'' 
He  testified  that  he  did  not  send  Mr.  Stewart  to  see 
the  Hammond  heirs,  nor  did  he  authorize  him  to  make 
a  settlement  with  them.  He  said  he  paid  Mr.  Stewart 
$50  for  expense  money  because  Mr.  Stewart  asked 
him  for  it.  The  record,  considered  in  its  entirety,  con 
vinces  us  that  Mr.  Stewart  must  be  mistaken  in  his  ex- 
pressed belief  that  plaintiff  authorized  him  to  execute 
the  contract  or  to  effect  a  settlement.  We  conclude 
that  plaintiff  is  not  bound  by  the  contract  in  question. 

One  other  point  must  be  mentioned  in  respect  of  the 
claim  of  Mrs.  Hearle.  The  decree  not  only  adjudges 
specific  performance,  but  it  is  adjudged  that  plaintiff 
is  the  sole  and  only  legal  heir  to  all  the  property  left 
by  Peter  S.  Hammond,  deceased.  The  county  court 
has  sole  original  jurisdiction  to  determine  the  question 
of  heirship  in  proceedings  to  settle  the  estate  of  de- 
ceased persons.  Such  proceedings  in  the  Hammond 
estate  are  still  pending.  This  is  an  original  action  in 
the  district  court.  That  court  therefore  had  no  jurisdic- 
tion to  determine  this  question  originally.  This  portion  of 
the  decree  must  be  set  aside.  In  all  other  respects  the 
judgment  is  aflSrmed. 

Judgment  aocordinglt. 

Lbtton,  Day  and  Flansburg,  J  J.,  not  sitting. 

104  Neb.— 46 
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Emil  Schreieb,  plaintiff,  v.  Lucinda  Griffin,  appellee  : 

MaYLARD  &  BUTTEBFIELD,  APPELLANTS. 
Filed  June  19,  1920.    No.  21044. 

1.  Accord  and  Satisfaction:  Pleading  and  Pboof.  "The  defense  of 
accord  and  satisfaction  is  not  sustained,  without  allegations  and 
proof  that  there  was  a  substantial  difference  between  the  parties 
as  to  the  amount  due,  and  that  the  accord  and  satisfaction  was  in 
settlement  thereof."    Wilder  v.  Millard,  93  Neb.  695. 

2.  Dormant  Judgment:  Lien.  When  a  judgment  is  dormant,  the  Judg- 
ment debtor's  interest  in  real  estate  cannot  be  subjected  to  its  pay- 
ment. 

Appeal  from  the  district  court  for  Wheeler  county: 
Bayard  H.  Paine,  Judge.    Affirmed, 

T.  J.  Doyle,  G.  N.  Anderson  and  J.  M.  Shreve,  for 
appellant!^. 

A.  L.  Bishop  and  B.  F.  Johnson,  contra. 

Dean,  J. 

This  action  was  begun  February  21,  1916,  against 
Lucinda  GriflSn,  widow  of  Patrick  Griffin,  her  son  John 
C.  Griffin  and  wife,  Maylard  &  Butterfield,  a  firm  of 
money  lenders,  and  another  defendant  against  whom  a 
default  was  entered  but  against  whom  no  judgment  was 
taken.  Plaintiff  prayed  that  a  deed  of  conveyance  that 
was  executed  jointly  with  other  heirs  by  John  C.  Griffin 
and  wife  to  his  mother  be  canceled  so  far  as  it  purported 
to  convey  John's  interest  in  a  tract  of  land  as  an  heir 
of  his  father ;  the  elder  Griffin  having  died  intestate 
February  10,  1916,  being  then  the  owner  of  640  acres 
of  farm  land.  The  deed  in  question  was  executed  by  his 
children,  all  being  adults,  and  recorded  April  15,  1916. 
Plaintiff  alleged  that  he  was  the  owner  of  a  judjonent 
for  $246.58  against  John  C.  Griffin  and  prayed  that  it 
be  decreefl  to  be  a  lien  against  the  judgment  debtor's 
alleged  interest  in  the  land.     May  13,  1918,  Schreier 's 
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attorney  dismissed  his  petition  with  prejudice,  his 
claim  having  been  paid  from  the  proceeds  of  a  loan^ 
made  by  Maylard  &  Butterfield  to  Mrs.  Griffin,  that  will 
presently  be  discussed.  Th^  action,  however,  now  re- 
mains solely  as  a  contest  between  Mrs.  Griffin  and  May- 
lard &  Butterfield  on  their  respective  pleadings  and 
proofs. 

Lucinda  Griffin  in  her  answer  and  cross-petition  pray- 
ed for  an  accounting  and  for  a  judgment  for  damages 
sustained  by  her  for  alleged  fraud  committed  by  May- 
lard &  Butterfield  in  wrongfully  and  without  her  au- 
thority paying  out  about  $500  from  the  proceeds  of  a 
$2,000  loan  made  by  them  to  her  and  secured  by  a 
mortgage  on  the  land.  The  alleged  fraud  consisted  in 
the  payment  of  the  John  C.  Griffin  judgment  and  in  the 
payment  of  a  judgment  for  $76.97  against  another  son, 
W.  C.  GriflSn ;  neither  of  the  judgments,  as  contended 
by  Mrs.  GriflSn,  constituting  a  lien  on  the  land  at  the 
time.  The  court  found  generally  in  favor  of  Mrs. 
Griffin  on  her  cross-petition  and  against  Maylard  & 
Butterfield  against  whom  judgment  was  rendered  for 
$569.90.  From  the  judgment  so  obtained  an  appeal  was 
taken. 

Substantially  these  facts  appear :  In  October,  1917,  or 
about  a  year  and  a  half  after  her  husband's  death,  Mrs. 
Griflfin  contracted  in  writing  with  Maylard  &  Butterfield 
for  a  loan  of  $2,000  to  be  secured  by  a  mortgage  on  the 
640-acre  farm.  The  loan  contract  provided  for  payment 
of  a  commission  of  10  per  cent.,  or  $200,  for  obtaining 
a  $2,000  loan.  The  deed  to  Mrs.  Griffin  from  her  children 
conveyed  to  her  all  of  their  respective  interests  in  the 
land  almost  a  year  and  a  half  before  she  made  applica- 
tion for  the  loan.  The  proofs  show  that  the  judgment 
against  John  C.  Griffin  was  dormant  when  the  loan  wa? 
obtained,  and  that  the  judgment  against  her  son,  W.  C. 
Griffin,  was  not  obtained  until  a  little  more  than  fou^ 
months  after  the  deed  of  conveyance  was  executed. 
Nevertheless  there  was    deducted  from    Mrs.    Griffin's 


724  .  NEBRASKA  REPORTS.  [Vol.  104 


Schreier  v.  Oriffin. 


■ 

loan  the  following  items:  **To  commission  $200;  to 
mortgage  release  J;  P.  Hess  Co.  $824 ;  to  G.  E.  Andrews 
^6.05;  judgments  and  releases  $481.44."  On  the  basis 
of  this  statement  $488.51  was  sent  to  Mrs.  Griffin  in 
Idaho  where  she  was  then  living  alone. 

There  is  no  dispute  respecting  the  Hess  item  of  $824, 
that  sum  being  in  payment  of  a  mortgage  given  by  Mrs. 
Griffin  and  her  husband  several  years  before  his  death, 
nor  as  to  the  farm  abstract  item  of  $6.05.  The  *'$200 
commission'*  and  the  item  of  ''judgments  and  releases'* 
are  in  dispute.  The  proof  shows  and  the  court  found 
that  neither  judgment  was  a  lien  aa:ainst  the  land;  that 
Mrs.  Griffin  did  not  consent  that  they  be  deducted  from 
her  loan;  that  they  did  deduct  $481.44  therefor;  that 
this  item  of  $481.44,  so  wrongfully  deducted,  was  due 
plaintiff  with  7  per  cent,  interest;  that,  while  a  com- 
mission of  $200  for  a  net  loan  of  $1,800  was  agreed  on, 
only  $1,318  was  paid  in  her  behalf,  and  the  lenders  were 
therefore  entitled  to  only  13/18  of  $200  or  $144.44,  leav- 
ing $55.56  due  on  this  item,  and  that  a  total  sum  of 
$559.90  was  due  plaintiff  from  Maylard  &  Butterfield 
for  wrongful  deductions  of  the  judgments  and  for  an 
overcharge  on  commission  and  for  interest. 

Defendants  argue  that  the  acceptance  by  Mrs.  Griffin 
of  the  proceeds  of  their  $488.51  draft  constituted  an  ac- 
cord and  satisfaction.  We  do  not  think  the  rule  applies 
to  the  facts  before  us,  nor  is  it  sustained  by  the  pleading. 
There  are  no  allegations  nor  is  there  proof  that  when 
Mrs.  Griffin  received  the  draft  there  was  a  substantial 
controversy  or  difference  between  the  parties,  nor  that 
the  draft  was  in  settlement  of  such  difference  nor  of 
any  controversy.  Wilder  v.  Millard,  93  Neb.  595.  Mrs. 
Griffin  testified  that  when  the  draft  came  she  knew  that 
there  was  yet  due  her  about  $600  more  on  the  loan,  and 
that  she  expected  that  it  would  be  sent  to  her.  It 
appears  that  she  was  well  advanced  in  years  and  un- 
acquainted with  business  transactions,  and  when  the 
draft  came  she  was  living  in  Idaho  almost  penniless 
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and  alone  and  among  strangers,  with  no  person  to  whom 
to  go  for  advice.  It  also  appears  that  as  soon  as  she 
discovered  the  trne  situation  this  dction  was  begun. 

It  is  contended  by  defendants  that  Mrs.  Griffin  prom- 
ised to  pay  the  judgments  against  her  sons.  This 
she  denied,  and  said  that  when  she  was  asked  if  she 
would  do  so  replied  that  she  would  pay  them  only 
under  compulsion.  Defendants  insist  that  the  court 
erred  in  refusing  to  permit  them  to  have  a  jury  to  pass 
on  the  disputed  questions  of  fact.  This  ruling,  at  best, 
if  error  at  all,  is  without  prejudice,  as  appears  from 
the  evidence  of  one  of  the  partners.  With  respect  to 
the  John  C.  Griffin  judgment,  he  frankly  testified,  as 
of  course  he  must,  that  if  it  was  dormant  it  was  not  a 
lien.  That  it  was  dormant  and  that  neither  judgment 
was  a  lien  is  established  without  question. 

It  is  pointed  out  that,  even  though  the  partnership 
may  have  been  misled  by  certain  of  their  employees,  as 
it  maintains  it  was,  it  is  not  thereby  relieved  from 
responsibility.  On  this  point  it  was  voluntarily  stated 
in  open  court  by  a  member  of  the  firm  that  it  did  riot 
seek  to  evade  responsibility  on  that  ground. 

Eeversible  error  docs  not  appear.  The  judgment  is 
therefore 

Affibmed 

Aldrich,  J.,  not  sitting. 


Rose  Ellen  Fox,  appellee,  v.   Scandinavian   Mutual 

Aid  Association,  appellant. 

Filed  June  19,  1920.     No.  21441. 

1.  Iiisarance:  Fbaud:  Pboof.  When  it  is  sought  to  defeat  recovery  on 
a  policy  of  life  insurance  on  the  ground  of  concealment  of  material 
facts  by  the  insured,  it  is  incumbent  on  the  insurer  to  prove  that 
the  representations  were  made  knowingly  and  with  a  fraudulent 
intent  to  mislead  and  deceive,  and  tha.t  they  were  material  to  the 
risk,  and  were  relied  on  by  the  insurer,  ^tna  Life  Ins.  Co.  v. 
RehXaender,  68  Neb.  284. 
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2.  :  :  Question  fob  Jubt.  When  the  question  of  conceal- 
ment of  material  facts  is  sought  to  be  interposed  to  avoid  liability 
on  a  life  insurance  policy,  such  question  of  concealment  is  one  of 
fact  for  submission  to  the  Jury. 

Appeal  from  the  district  court  for  Douglas  county: 
Lee  S.  Esteixe,  Judge.    Affirmed. 

J.  L.  McPheely,  for  appellant. 

Thomas  Lynch,  contra. 

Dean,  J. 

Mrs.  Rose  Ellen  Fox  sued  to  recover  $1,000  on  a  life 
insurance  policy  issued  to  her  daughter,  Margaret 
Marie,  by  defendant,  in  which  Mrs.  Fox  was  named 
beneficiary.  The  daughter  was  about  22  when,  on 
September  25,  1915,  defendant  issued  the  policy  in  ques- 
tion. April  18,  1916,  the  insured  died.  This  is  the 
second  appeal  here.  On  the  former  appeal  a  judgment 
for  defendant  on  a  directed  verdict  was  reversed  and 
a  new  trial  granted.  Foa^  v.  Scandinavian  Mutual  Aid 
Ass'n,  103  Neb.  117.  At  the  second  trial  plaintiff  re- 
covered a  verdict  and  judgment  for  the  full  amount  of 
the  policy,  and  defendant  appealed. 

In  the  answer  it  is  pleaded,  and  among  other  argu- 
ments in  the  brief  it  is  contended,  in  substance:     That  .| 
Mrs.  Fox  and  her  daughter  conspired  to  deceive  defend- 
ant,   in    that    they  fraudulently    concealed    from    the                  j 
agent  who  took  the  application  and  from  the  physician                  | 
who  made  the  examination   these  material  facts,   well 
knowing  them  to  be  material,  namely ;   that  the  insured 
was    not   in    sound  health    when    the    application    was 
made;     that   they  had  knowledge   of   physical   infirmi- 
ties of  the  insured  at  the  time  which  would  tend   to 
shorten   her  life;     that   in  October,   1913,   the  insured 
was  afflicted  with  tubercular  trouble,  and  under  medical 
advice  went  to  and  was  treated  at  the  tuberculosis  hospi- 
tal at  Kearney. 
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E.  C.  Sikes  was  defendant's  agent,  who,  on  September 
20,  1915,  obtained  the  written  application  for  insurance 
from  Miss  Fox.  At  ^the  first  trial  he  did  not  testify. 
At  the  second  trial  he  was  a  witness  and  testified  on 
the  part  of  defendant:  **Q.  In  taking  this  application, 
I  would  ask  you  to>state  if  you  read  the  questions  pro- 
pounded there  to  Margaret  Marie  FoxT  A.  Some  of 
those  questions  we  didn't  dwell  on  particularly;  the 
detail  I  left  out  usually ;  inquired  if  they  were  in  good 
health,  if  they  had  ever  been  rejected,  is  my  custom; 
farther  than  that,  I  never  went  into  the  details  par- 
ticularly on  these  applications.  Q.  What  would  you  say 
as  to  whether  or  not  you  asked  this  question:  *(16) 
Have  you  been  an  inmate  of  any  infirmary,  sanitarium, 
retreat,  asylum  or  hospital?'  A.  I  don't  recollect 
having  asked  the  question;  no,  sir.  Q.  What  would 
you  say  as  to  whether  or  not  you  asked  her:  *(18)  Is 
there  anything,  to  your  knowledge  or  belief,  in  the 
physical  condition  of  the  family  or  personal  history 
or  habits,  tending  to  shorten  lifeT'  A.  I  couldn't  state 
that  I  positively  asked  that  question;  no,  I  considered 
it  covered  by  the  question  if  they  were  in  good  health, 
if  thoy  had  ever  been  rejected.  Q.  State  to  the  jury, 
in  writing  these  answers,  what  you  asked  the  applicant, 
Margaret  Marie  Fox,  as  to  her  health  and  her  physical 
condition.  A.  My  recollection  was  I  asked- her  if  sh' 
was  in  good  health,  if  she  had  ever  been  rejected.  O 
And  what  did  she  say  as  to  her  health  T  A.  That  she 
was." 

Mr.  Sikes  testified  on  cross-examination:  **Q.  Now, 
I  call  your  attention  to  several  questions  •  ♦  * 
which  are  as  follows :  *  No.  6.  Have  you  ever  applied 
for  life  insurance?'  And  the  answer,  'No.'  ♦  •  ♦ 
A.  I  didn't  consider  it  cut  any  particular  figure.  Q.  You 
knew,  aithe  time  you  wrote  that  'No'  down,  that  you 
had  made  her  up  an  application  for  insurance  yourselt 
two  years  before,  didn't  youT  A.  Yes,  sir,  Q.  You 
remembered  that  at  the  time!    A.    Sure  did.    •     •     • 
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Q.  I  call  your  attention  to  question  l^o.  9:  *  *  * 
*  When  were  you  last  examined  for  life  insurance  t '  And 
the  answer  written  in  in  ink,  ^*  Never ^t  •  •  *  A. 
For  the  same  reason,  I  answer  that  question:  No;  it 
didn't  cut  any  particular  figure.  Q.  Well,  you  knew 
she  had  been  examined?  A.  Yes.  Q.  You  just  wrote  in 
the  word  *  Never'!  A.  Yes,  sir.  *  *  *  Q.  The  ques- 
tion is,  did  she  look  strong  and  healthy!  A.  I  would 
not  say  she  did  look  strong  and  healthy  as  others  do; 
no,  sir.  However,  there  was  nothing  to  arouse  suspi- 
cion in  my  mind  particularly,  as  I  had  had  her  examin- 
ed— had  her — in  1913.  Q.  The  fact  that  you  had  ex- 
amined her  in  1913  did  influence  you  with  regard  to 
this  application,  did  itt  A.  Not  especially;  but  I 
might  perhaps  have  been  a'  little  more  inquisitive  had 
I  not  gotten  her  a  policy  at  that  time  in  1913.  Q.  While 
you  were  talking  to  the  members  of  the  family  there 
at  the  Fox  household,  did  they  withdraw  at  any  time 
to  consult  among  themselves?  A.  No,  sir.  •  •  • 
Margaret  Marie  Fox  and  a  young  lady,  the  friend  of  this 
young  lady,  and  Mrs.  Fox,  and  young  Mr.  Jackson ;  I 
don't  know  his  given  name,  I  have  forgotten.  •  •  • 
It  is  my  recollection  they  all  stayed  there." 

Defendant  read  from  the  testimony  of  Dr.  William 
Curry  taken  at  the  former  trial.  Respecting  the  ex- 
amination he  testified:  *'Q,  That  is,  did  you  examine 
the  patient  at  the  time  as  to  the  force  and  volume  of 
the  pulse  sitting  and  standing?  A.  I  don't  think  that 
was  required  there.  Q.  Did  you  make  the  forced  ex- 
pansion? A.  I  measured  the  applicant  on  the  full 
forced  expansion  and  on  contraction;  expansion  of 
the  chest  by  taking  a  deep  breath,  and  then  a  forced 
contraction  by  breathing  it  all  out  again.  Q.  Now, 
doctor,  did  you  make  any  examination  as  to  the  lungs? 
A.  Yes,  sir.  Q.  Now,  state  whether  it  is  true,  or  not, 
that  by  palpitation  and  percussion,  as  I  understand  it, 
and  by  hearing  and  listening,  the  doctor  investigates? 
A.   He  does.    Q.  Did  you  do  that?    A.  I  could  not  say 
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that  I  did  by  palpitation  or  by  percussion,  but  by 
auscultation  I  did.  Q.  As  described  here,  doctor,  ques- 
tion No.  7,  *Wliat  is  the  shape  of  the  chest  T'  the  word 
*Normar  is  written — who  wrote  that  word  *  Normal'! 
A.  I  did.  •  •  •  Q.  The  further  question  is  asked: 
*Is  the  vascular  murmur  clear  and  distinct  over  both 
lungs T'  (The  answer  ''Yes''  appears  in  the  exhibit.) 
Now,  who  wrote  the  answer  to  that?  A.  I  did.  *  •  • 
Q.  Now,  calling  your  attention  to  question  14,  who 
wrote  the  answer  to  that?  A.  I  did.  Q.  That  is  the 
'first-class  risk'T  A.  Yes,  sir.  *  *  •  Q.  And  you 
believed  that    to  he  true  at  that  time?     A.  Yes,  sir. 

•  •  *  \Q.  Now,  the  party  that  you  examined,  doctor, 
was  there  any  indication  in  her  appearance  that  would 
attract  the  eye  of  the  doctor,  and  you  there  present,  as 
to  whether  or  not  she  was  suffering  from  an  ailment ; 
that  is,  consumption!  A.  There  wasn't  anything  that 
attracted  my  attention  at  that  time.  Q.  What  was  the 
appearance  of  the  young  lady  that  you  examined!  A. 
She  appeared  to  have  good  health.  *  *  *  Q.  Doc- 
tor, was  there  anything  in  the  appearance  of  the  party 
you  examined,  when  this  application  was  signed  by 
you,  that  would  indicate  to  you  in  the  first  instance,  as 
a  doctor,  that  the  applicant  had  tuberculosis  or  con- 
sumption! A.  There  wasn't  anything  that  I  observed." 
It  may  also  be  noted;  as  pointed  out  in  the  former 
opinion,   that  the  doctor   testified:     "Q.    Now,  doctor, 

•  •  •  you  propounded  the  questions  to  the  appli- 
cant at  that  time!  A.  I  think  I  did.  I  always  have; 
that  was  my  custom  to  do  so,  and,  unless  there  hap- 
pened to  be  a  question  I  knew  by  just  seeing  the  appli- 
cant, or  something  of  that  kind,  I  would  always  ask  the 
question ;    these  I  could  not  see  without  asking. ' ' 

Defendant's  answer  "admits  that  the  party  signing 
the  application  representing  herself  to  be  Margaret 
Marie  Fox  was  examined  by  a  physician,"  leaving  it 
to  be  inferred  from  the  pleading  and  from  the  ques- 
tions put  to  the  doctor  that  some  one  impersonated  the 
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insured  and  was  examined  in  her  stead.  But  his  an- 
swers do  not  seem  to  so  indicate.  Edward  Jackson  was 
present  when  the  doctor  made  the  examination  and  tes- 
tified at  both  trials.  Except  as  to  minor  details,  his 
evidence,  which  is  reviewed  at  some  length  in  the 
former  opinion,  is  not  materially  different  from  that 
given  at  the  former  trial.  He  testified  in  substance 
that,  besides  himself,  Marie,  and  the  doctor,  Mrs.  Fox 
and  Catherine  Fox  were  present  at  the  time.  Clearly 
the  question  of  the  identity  of  thfe  person  examined  by 
the  doctor  was  for  the  jury.  Mr.  Jackson  also  testified 
that  the  doctor  was  present  not  to  exceed  15  minutes; 
that  he  did  not  interrogate  the  insured  as  to  her  health, 
nor  was  the  condition  of  her  health  talked  about. 
,  That  the  insured  was  an  inmate  of  the  state  tubercu- 
lar hospital  for  a  period  of  10  or  12  months  is  not  con- 
troverted, but  there  is  testimony  in  support  of  plain- 
tiff's theory  that  a  recovery  was  had.  Clearly  the 
doctor's  diagnosis  supports  plaintiff's  theory  in  respect 
of  recovery  as  disclosed  by  his  own  evidence,  unless  in- 
deed he  is  mistaken  about  having  made  an  examination, 
as  he  testifield  with  respect  to  chest  expansion  and 
chest  normality,  vascular  lung  murmur,  and  the  like. 
It  may  also  be  noted  that  he  testified  that  an  examina- 
tion as  to  pulse  force  and  volume  did  not  seem  to  be 
necessary.  Assuming,  then,  that  the  examination  was 
made,  it  is  clear  that  his  conclusion  on  these  points 
was  the  result  of  his  own  examination,  based  upon  pro- 
fessional  knowledge,  and  not  on  the  answers  of  the  in- 
sured. And  if  after  so  extended  a  personal  examina- 
tion he  then  pronounced  her  a  ''first-class  risk,"  and 
if,  as  he  further  testified,  there  was  nothing  in  her 
appearance  to  indicate  that  she  was  tubercular,  but 
was  to  all  appearance  in  good  health,  the  jury  were 
justified  in  relying  upon  his  testimony.  The  testimony 
of  Mr.  Sikes  shows  that  many  of  the  answers  to 
material  questions  on  the  examination  sheet  were  his 
answers,   and   not   the   answers  of   the   insured.     The 
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same  observation  may  be  made  with  respect  to  much 
of  the  doctor's  examination. 

The  defendant  pleads  and  argues  that  there  was 
conceahnent  of  material  facts  by  the  insured.  The 
rule  is  that,  when  it  is  sought  to  defeat  recovery  on  a 
policy  of  life  insurance  on  the  ground  of  concealment  of 
material  facts  by  the  insured,  it  is  incumbent  on  the 
insurer  to  prove  that  the  representations  were  made 
knowingly  and  with  a  fraudulent  intent  to  mislead  and 
deceive,  and  that  they  were  material  to  the  risk,  and 
were  relied  on  by  th^  insurer.  ^Etna  Life  Ins.  Co,  v. 
Rehlaender,  68  Neb.  284.  When  the  question  of  con- 
cealment of  material  facts  is  sought  to  be  .interposed  to 
avoid  liability  of  a  life  insurance  policy,  such  question 
of  concealment  is  one  of  fact  for  submission  to  the 
jury.    Bliss,  Life  Insurance  (2d  ed.)    sec.  384. 

The  question  whether  the  insured  made  false  answers 
ind  whether  she  and  the  beneficiarj-,  or  either  of  them, 
concealed  material  facts  from  the  defendant,  upon  which 
it  relied,  was  properly  submitted  to  the  jury  under  the 
nstructions  of  the  court. 

The  verdict  seems  to  be  supported  by  the  evidence. 
Finding  no  reversible  error,  the  judgment  is 

Affibmbd. 
Letton  and  Aldrich,  JJ.,  not  sitting. 


Joseph   Matousek,  appellant,   v.   John  F.    Galligan, 

appellee. 

Filed  June  19,  1920.    No.  21042. 

1.  Sales:  Contract:  Nonperformance :  Act  of  God.  Where  defendant 
is  prevented  from  performing  his  contract  to  deliver  specific  hay 
by  storms  and  unusual  rains,  constituting  an  act  of  God,  he  Is  not 
liable  for  nonperformance. 

2.  :   Instructions.     The  instructions  of  the  trial  court  were 

proper,  and  we  find  no  prejudicial  error  in  them. 
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3.   Evidence  examined,  and  held  sufficient  to  sustain  the  verdict  of  the 
jury. 

Appeal  from  the  district  court  for  Holt  county: 
Robert  R.  Dickson,  Judge.    Affirmed. 

Edward  H.  Whelan,  for  appellant. 
J.  J.  Harrington,  contra. 

Aldrich,  J. 

This  is  an  action  upon  a  written  cbntract  of  sale. 
Judgment  below  was  for  defendant.    Plaintiff  appeals. 

On  April  5,  1917,  the  parties  entered  into  the  follow- 
ing written  contract:  ** April  5,  1917.  This  is  an 
acknowledgment  of  $150  payment  on  about  60  tons 
of  hay  at  $9,25  per  ton  delivered  in  bam  or  cars  at 
Atkinson,  Neb.,  good  No.  1  merchantable  hay  to  be  de- 
livered on  or  before  May  10,  said  hay  sold  to  Joseph 
Matousek. 

**J.  F.  Galligan, 

*  *  Joseph    Matousek.  * ' 

Plaintiff  alleged  that  by  mutual  agreement  the  time 
of  delivery  under  the  contract  was  extended  to  the  16th 
of  June,  1917,  on  which  day  defendant  finally  told 
plaintiff  that  he  would  not  deliver  the  hay  at  all ;  that, 
by  reason  of  defendant's  failure  to  deliver  the  hay  as 
agreed,  the  plaintiff,  by  reason  of  the  great  increase  in 
the  price  of  hay  of  that  kind  and  quality,  suffered  a  loss 
of  $9.75  a  ton  on  all  the  hay  mentioned  in  the  •  contract, 
or  a  total  loss  of  $585,  which  sum,  together  with  the 
sum  of  $150  already  paid,  amounts  to  $735.  . 

Defendant  in  his  answer  admitted  that  he  entered 
into  the  contract  set  forth  in  plaintiff's  petition,  and 
admitted  that  he  received  $150  from  plaintiff,  and 
also  that  he  had  not  delivered  the  hay  or  any  part  of 
it.  Defendant  further  claimed  that  the  hay  was  situated 
on  land  seven  miles  south  of  Atkinson,  which  fact  was 
well  known  by  defendant  at  the  time  they  made  the 
contract,  and  that  almost  immediately  after  the  contract 
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was  iKiade  there  came  frequent  and  unusual  storms  and 
rainfall,  making  it  impossible  to  bale  and  deliver  No.  1, 
merchantable  hay.  He  claims  performance  was  pre- 
vented by  an  act  of  God. 

On  the  question  of  act  of  God  the  court  submitted 
the  following  instruction:  **You  are  instructed  that 
an  *act  of  God'  is  a  part  of  every  contract,  whether  it 
is  written  therein  or  not,  and  if  a  party  is  prevented 
from  performing  his  contract  directly  and  exclusively 
by  an  act  of  God,  the  law  excuses  him,  and  he  cannot 
be  held  for  any  injury  or  damage  in  the  nonperform- 
ance of  the  contract.  An  act  of  God,  such  as  will  ex- 
cuse the  performance  of  a  legal  contract,  must  be  an 
act  or  occurrence  so  extraordinary  and  unprecedented 
that  human  foresight  could  not  foresee  or  guard  against 
it,  and  the  effect  of  which  could  not  be  prevented  or 
avoided  by  the  exercise  of  reasonable  prudence,  dili- 
gence and  care,  or  by  the  use  of  those  means  which  the 
situation  of  the  party  renders  it  reasonable  that  he 
should  employ.  It  must  be  the  sole  proximate  cause  of 
the  nonperformance,  without  the  participation  of  man, 
whether  by  active  intervention  or  negligence  or  failure 
to  act.  The  burden  of  proving  this  defense  by  a  pre- 
ponderance of  the  evidence  is  upon  the  defendant." 
We  think  this  instruction  states  the  law  in  regard  to  the 
act  of  God  under  the  evidence.  The  jury  were  justified 
in  finding  that  the  act  of  God  excused  him  from  per- 
formance of  the  contract.  The  instruction  fairly  sub- 
mitted the  question. 

It  was  reasonable  for  the  jury  to  believe  the  testi- 
mony of  defendant's  witnesses  with  reference  to  tjie 
condition  of  the  weather,  the  roads  and  the  meadows. 
There  was  some  evidence  to  the  effect  that  a  hay  baler 
could  not  be  hauled  from  one  place  to  another  on  the 
roads  or  in  the  hay  meadow.  Defendant  did  not  own 
a  baler,  and  had  to  hire  the  hay  baled.  According  to 
defendant's  witnesses,  the  hay  was  short,  the  stacks 
small  and  wet  through.    Defendant  claimed,  and  several 
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witnesses  supported  him,  that  the  hay  was  wet  and 
could  not  be  baled  and  delivered  as  No.  1,  merchantable 
hay.    The  record  discloses  that  No.'  1  hay  must  be  dry. 

The  evidence  also  shows  that  this  hay  in  question 
was  practically  a  total  loss,  as  defendant  gave  some  of 
it  away  and  sold  a  carload  for  $24,  which  would  be 
something  like  $3  a  ton. 

The  defendant  denied  that  there  was  ever  any  ex- 
tension of  the  time  for  delivery  under  the  contract,  and 
this  issue  was  submitted  to  the  jury  in  the  instructions 
of  the  trial  court. 

On  the  question  of  defendant's  inability  to  deliver 
this  hay  by  reason  of  the  continual  and  heavy  rains 
there  is  a  conflict  of  evidence.  The  jury  found  for  the 
defendant.  Also  on  the  question  whether  defendant 
and  plaintiff  contracted  for  this  hay  with  reference 
to  specific  hay  situated  on  the  land  of  defendant,  there 
is  a  conflict  in  the  evidence,  but  the  jury  found  in 
favor  of  defendant.  Defendant  claims  that  plaintiff 
bought  specific  hay,  that  is,  hay  located  on  his  land 
and  which  hay  he  bought  from  his  landlord.  Counsel 
for  defendant  admits  that  defendant  would  be  liable 
if  the  parties  did  not  contract  with  reference  to  specific 
hay. 

The  jury  based  its  verdict  on  conflicting  evidence  in 
favor  of  defendant  and  against  plaintiff.  Under  tho 
rule  we  will  not  disturb  the  verdict  unless  clearly 
wrong.  The  record  discloses  that  there  is  sufficient 
evidence  to  sustain  the  finding  of  the  jury,  and  there  was 
no. error  in  the  instructions  of  the  court.  They  fairly 
submitted  the  issues,  giving  each  side  the  benefit  of  its 
own  particular  theory  of  the  case.  We  are  obliged, 
then,  as  a  matter  of  law  to  affirm  the  decision  of  the 
trial  court. 

Affirmed. 


Lbtton  and  Rose,  JJ.,  not  sitting. 


]. 
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Reuben  T.  Jones,  appellee,  v.  Hartfobd  Fire  Insurance 

Company,  appellant. 

Filed  June  19,  1920.    No.  21054. 

Evidence:  Opinion  Evidence.  Where,  as  In  this  case,  the  action  Is  for 
personal  service  or  the  reasonable  value  of  one's  time.  Involving 
matters  arising  out  of  an  Implied  contract,  and  where  the  evidence 
as  to  the  reasonable  value  of  such  service  rests  solely  upon  the  ex- 
pression of  the  opinion  of  witnesses,  it  Is  generally  held  that  such 
evidence  Is  not  conclusive  upon  that  Issue,  and  should  be  submitted 
to  the  Jury  for  Its  determination. 

Appeal  from  the  district  court  for  Scotts  Bluff  county : 
Ralph  W.  Hobart,  Judge.    Reversed. 

Morrow  <&  Morrow,  for  appellant. 

Wright,  Mothersead  <&  York,  contra. 

Day,  J. 

The  appellee  recovered  a  judgment  against  the  ap- 
pellant for  $70  upon  an  instructed  verdict.  The  ap- 
pellant hrings  error,  urging  that  the  question  of  the 
reasonable  value  of  appellee's  time,  the  question  in 
issue,  should  have  been  left  to  the  determination  of  the 
jury.  The  record  discloses  that  at  the  instance  of 
appellant  the  appellee  made  a  trip  from  Scotts  Bluff, 
Nebraska,  to  Mohall,  North  Dakota,  to  testify  in  a 
case  in  which  appellant  was  a  party,  under  an  implied 
contract  at  least  that  he  was  to  be  paid  the  reasonable 
value  of  his  time.  Seven  days  were  consumed  in  the 
trip,  and  appellee  made  a  charge  for  ills  service  of 
$70,  or  $10  a  day.  Upon  the  trial  appellee  was  the  only 
witness  called,  and  his  testimony  was  the  only  evidence 
offered.  Upon  the  issue  of  the  value  of  his  time,  he 
testified  that  it  was  fairly  and  reasonably  worth  $10  a 
day;  that  at  the  time  he  made  the  trip,  in  January, 
1918,  he  was  engaged  in  the  general  insurance  business, 
and  also  in  buying  and  selling  potatoes;    that  in  1917 
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he  was  employed  as  an  insurance  adjuster  at  $8  a  day 
and  expenses ;  that  the  usual  and  customary  charge  for 
special  work  adjustments  was  $10  a  day,  and  that  by  be- 
ing away  from  his  business  he  lost  from  $10  to  $20  a  day. 
At  the  conclusion  of  the  testimony,  on  motion  of  appel- 
lee *s  counsel,  the  trial  court  directed  a  verdict  in  favor 
of  appellee  for  $70.  Appellant  duly  excepted  to  this 
instruction. 

The  pivotal  point  in  the  case  turns  upon  the  question 
whether  the  testimony  of  the  appellee  as  to  the  value  of 
his  time  falls  within  the  rule  of  opinion  testimony,  or 
is  it  to  be  regarded  as  a  statement  of  a  fact.  As  we  view 
it,  the  testimony  was  a  mere  expression  of  opinion. 
It  is  true  he  stated  the  matters  in  positive  terms,  but 
they  were  none  the  less  mere  expressions  of  opinion. 
In  the  case  of  Davis  v.  School  District,  84  Neb.  858,  the 
only  witnesses  called  were  the  plaintiff's  witnesses,  and 
between  them  there  was  no  dispute.  It  was  held: 
**The  opinion  of  expert  witnesses  in  a  case  involving  the 
value  of  the  service  of  an  architect,  based  upon  facts  in 
evidence  before  the  jury,  need  not  be  substituted  by 
such  jury  for  its  own  deliberate  judgment.^'  In  Fowle 
V.  Parsons,  160  la.  454,  the  value  of  the  service  of  a 
surgeon  was  the  question  in  issue.  There  was  no  dis- 
pute in  the  evidence  as  to  the  value  of  the  service. 
Nevertheless,  it  was  held  that  the  jury  must  be  per- 
mitted to  determine  the  question  of  value,  and  cannot 
be  directed  to  return  a  verdict  for  the  amount  claimed. 
In  Converse  v.  Morse,  149  la.  454,  the  service  rendered 
was  as  a  farm-hand.  There  was  no  dispute  in  the  evi- 
dence as  to  the  value  of  the  service,  but  the  court  held 
that  opinion  testimony  was  not  conclusive  as  to  the 
value  of  the  service,  and  that  the  issue  should  have 
been  submitted  to  the  jury.  For  other  cases  bearing 
generally  on  the  question,  see  note  under  Fowle  v.  Par- 
sovs,  svpra,  45  L.  R.  A.  n.  s.  181;  Head  v.  Hargrave, 
105  U.  S.  45;  Chicago,  A.  d  N.  R.  Co.  v.  Whitney,  143 
la.  506 ;    Sanders  v.  Graves,  105  Fed.  849,    In  discussing 
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the  question  of  expert  testimony,  the  court,  in  Moore  v. 
Chicago,  R,  I.  S  P.  R.  Co.,  151  la.  353,  at)tly  said:  ''The 
jury  does  not  sit  simply  to  register  the  opinion  of  an  ex- 
pert witness,  even  though  it  he  undisputed.  It  is  its  own 
exclusive  function  to  pass  upon  the  fact  put  in  issue.  The 
testimony  of  the  expert  may  not  he  arhitrarily  rejected, 
hut,  like  the  evidence  of  every  other  witness,  is  to  he 
considered  hy  the  jurors,  who  are  to  accord  to  it  in- 
fluence, much  or  little,  according  as  it  appeals  to  their 
intelligent  and  impartial  minds,  in  view  of  all  the  facts 
and  circumstances  developed  upon  the  trial  and  the 
common  knowledge  and  experience  of  mankind.** 

"While  there  is  a  class  of  cases  in  which  the  opinions 
of  experts  are  entitled  to  great  weight  and  may  he 
binding  upon  the  jury  when  undisputed,  yet,  hy  the 
weight  of  authority,  we  understand  the  rule  to  be,  and 
so  hold,  that  generally  in  actions  for  personal  service 
or  the  reasonable  value  of  one 's  time,  involving  matters 
arising  nrit  of  an  implied  contract,  and  where  the  evi- 
dence of  such  value  rests  solely  upon  the  expression  of 
opinion  of  witnesses,  such  evidence  is  not  conclusive 
upon  that  issue,  and  should  be  submitted  to  the  jury  for 
its  determination.  We  do  not  wish  to  be  understood  as 
holding  that  the  appellee's  charges  were  unreasonable, 
nor  do  we  express  any  opinion  either  way  upon  that 
subject.  We  simply  hold  that  under  the  evidence  offer- 
ed the  question  of  the  reasonable  value  of  the  appellee  'p 
time  should  have  been  submitted  to  the  jury. 

For  the  reasons  assigned,  the  judgment  is  reversed 
and  the  cause  remanded  for  further  proceedings. 

Revebsbd. 
Aij>BicH,  J.,  not  sitting. 

104  Neb.— 47 
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A.  L.  Bartlett,  appellee,  v.  Peter  Dahlsten  et  al., 

APPELLANTS. 
Filed  June  19,  1920.     No.  21045. 

1.  Ooiinties:  Claims.  The  board  of  county  commissioners  has  Juris- 
diction to  pass  upon  a  claim  filed  against  the  county,  though  the 
claim  is  not,  in  form,  in  strict  compliance  with  the  statute. 

2.   :  :  Appeal:  Authentication  of  Transcbipt.  On  appeal 

to  the  district  court  from  an  order  of  the  county  board,  where  the 
party  taking  the  appeal  duly  files  his  notice  and  his  bond,  and 
where  the  transcript,  though  filed  within  the  time  required,  is, 
through  fault  of  the  county  clerk,  whose  duty  it  was  to  prepare  and 
file  it,  not  properly  authenticated,  held,  that  the  district  court  had 
power,  when  objection  was  made  to  the  transcript  on  that  ground, 
to  allow  the  proper  certificate  of  authentication  to  be  attached, 
even  though  the  time  for  filing  the  transcript  had  then  elapsed,  if 
it  does  not  appear  that  the  party  taking  the  appeal  is  himself  guilty 
of  neglect  or  laches. 

3.  Health:  County  Board:  Employment  of  Physician.  In  case  of  an 
epidemic  of  smallpox,  held,  that  the  county  board  of  health,  when 
it  finds  it  necessary,  by  reason  of  the  fact  that  the  epidemic  is  not 
otherwise  under  control,  and  that  persons  aflSicted  with  the  disease 
are  not  being  quarantined,  may  employ  the  services  of  a  physician 
for  the  purpose  of  examining  and  inspecting  persons  thought  to 
have  the  disease,  to  the  end  that  the  individuals  afflicted  with  the 
disease  may  be  located  and  quarantined. 

4.  :  :  Jurisdiction.    Jurisdiction  of  the  county  board  of 

health  extends  only  to  that  territory  within  the  county  which  is 
outside  of  the  limits  of  incorporated  cities  and  towns. 

Appeal  from  the  district  court  for  Wheeler  county: 
Bayard  H.  Paine,  Judge.    Affirmed  on  condition. 

T.  J.  Doyle,  G.  N.  Anderson,  and  J.  M.  Shreve,  for 
appellants. 

A.    L,   Bishop,  John  E.  Kavanaugh   and    T.   F.    A. 
Williams,  contra. 

Flansburg,  J. 

Action  against  Wheeler  county  on  an.  alleged  contrsjct 
made  between  the  county  and  the  plaintiff,  a  physician. 
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Plaintiff  was  requested,  at  the  instance  of  the  board  of 
health,  to  diagnose  and  examine  the  ailments  of  a  num- 
ber of  persons,  residents  of  the  county,  during  a  small- 
pox epidemic. 

There  is  evidence  tending  to  show  that  the  physician 
on  the  board  of  health  was  unable  to  diagnose  the 
disease  and  called  it  ** Cuban  itch."  No  quarantine  had 
been  es,tablished,  and  many  persons  afflicted  with  the 
disease  walked  about  the  streets  and  in  public,  so  that 
the  epidemic  got  well  under  way  before  it  was  discover- 
ed what  the  ailment  was. 

Plaintiff  undertook  the  work,  in  this  emergency,  at 
the  instance  of  the  county  board  of  health.  Each  of 
the  specific  examinations  was  made  at  the  request  of 
the  board.  There  is  evidence,  also,  that  the  chairman 
of  the  board  of  county  commissioners  requested  that  the 
county  board  of  health  take  this  action.  Plaintiff  made 
extended  trips  over  the  county,  examining  cases,  so 
that  quarantine  might  be  established.  When  he  made 
these  examinations,  he  also  instructed  the  persons  af- 
flicted how  to  care  for  thtmselves  and,  in  some  cases, 
prescribed  for  them.  These  first  trips  are  the  only  ones 
charged  against  the  county.  When  his  services  were 
completed,  he  filed  a  claim.  The  claim  was  disallowed 
by  the  board  of  county  commissioners,  and  he  appealed 
to  the  district  court,  where  the  matter  was  tried  with- 
out a  jury  and  judgment  was  rendered  in  his  favor  for 
the  full  amount  of  the  claim. 

The  fees  charged  by  plaintiff  are  shown  to  be 
reasonable;  no  issue  is  raised  on  that  question  by  the 
evidence.  But  the  defendant  contends  that  the  indi- 
viduals receiving  the  services  should  be  required  to  pay 
for  them,  and  not  a  county,  since  these  people,  with  one 
exception,  were  not  paupers  and  not  a  county  charge. 

It  is  first  urged,  however,  that  the  county  commis- 
sioners had  no  jurisdiction  to  pass  upon  the  claim,  since 
the  written  verified  statement  of  the  claim,  filed  under 
section  965,  Rev.  St.  1913,  was  not  in  strict  compliance 
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with  the  statute.  The  statute  requires  a  showing  that 
the  items  are  **just  and  true'*  and  that  the  amount 
claimed  is  ''due  and  unpaid.'*  The  claim  as  filed  al- 
leged that  the  **  account  is  just  and  correct  and  the 
*' amount  claimed,  after  allowing  all  just  credits,  is  whol- 
ly unpaid,'*  but  contained  no  aflBrmative  allegation  that 
the  amount  was  due.  The  claim  had  attached  to  it  a 
statement,  purporting  to  be  an  account  in  favor  of  the 
plaintiff  and  against  the  county,  and  showing  a  balance 
of  $214  in  plaintiff's  favor.  Though  the  claim  was  not, 
perhaps,  in  strict  compliance  with  the  law,  nevertheless, 
under  our  decisions,  the  board  was  vested  with  jurisdic- 
tion, regardless  of  the  irregularity  of  the  form  in  which 
the  claim  was  presented.  State  v.  Board  of  County 
Commissioners,  60  Neb.  566;  State  v.  Farrington,  80 
Neb.  628 ;    Gibson  v.  Sherman  County,  97  Neb.  79. 

The  contention  is  further  made  that  the  appeal  shoul'l 
have  been  dismissed  by  the  district  court  by  reason  of 
failure  to  properly  authenticate  the  transcript  of  the 
record  of  the  proceedings  had  before  the  county  board. 
It  appears  that  the  county  board  disallowed  the  claim 
June  17,  1918.  Appeal  bond  was  filed  June  22,  and  on 
the  same  day  the  transcript  of  the  proceedings  was  filed 
in  the  district  court..  The  transcript  was  not  signed 
nor  sealed  by  the  county  clerk.  Motion  was  made  to 
dismiss  the  appeal  September  17,  1918,  on  the  ground  of 
failure  of  the  clerk  to  authenticate  the  transcript,  an'1 
an  attempt  was  made  bv  the  clerk  at  that  time  to  com- 
plete the  certificate,  but  this  was  defectively  done,  and 
the  transcript  was  not  finally  authenticated  in  proper 
form  until,  during  the  trial,  on  September  20,  1918,  where 
it  was  signed  and  sealed  by  the  clerk  under  order  of 
the  court. 

The  statute  (Rev.  St.  1913,  sec.  965)  provides  that, 
when  a  claim  is  disallowed  by  the  county  board,  the  per- 
son aggrieved  may  appeal  to  the  district  court  by  serving 
written  notice  on  the  county  clerk  within  20  days,  and 
by  executing  a  bond  to  the  county,  conditioned  for  the 
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faithful  prosecution  of  the  appeal  and  the  payment 
of  the  costs.  These  acts  the  claimant  in  this  case  had 
done,  strictly  in  accord  with  the  statute. 

The  statute  further  provides  (section  967)  that  **upon 
such  appeal  being  taken ' '  the  county  clerk  shall  prepare 
and  file  the  transcript  in  the  district  court.  The  duty  of 
properly  preparing  and  filing  the  transcript  is,  then, 
primarily  enjoined  upon  the  county  clerk  and  not  upon 
the  claimant. 

This  procedure  is  somewhat  similar  to  that  provided 
for  appeals  from  a  justice  of  the  peace  to  the  dis- 
trict court.  With  regard  to  appeals  from  the  justice 
court,  it  is  held  that,  where  the  party  appealing  has  tak- 
en the  statutory  steps  directly  required  of  him,  and  is  not 
guilty  of  neglect  or  laches  on  his  part,  he  does  not  lose 
his  right  of  appeal  because  of  failure  or  default  in  per- 
formance of  a  duty  on  the  part  of  a  public  officer  upon 
whom  the  duty  in  enjoined.  Within  the  ruling  in  Goetz 
Brewing  Co.  v.  Wain,  92  Neb.  614,  it  appears  that  the 
diatrict  court  had  jurisdiction  to  allow  the  transcript  to 
be  properly  authenticated  during  the  trial,  as  was  done 
in  this  case.  See,  also,  Bree  Bros.  v.  Firestine,  84  Neb. 
126 ;  Stewart  v.  Raper,  85  Neb.  816.  The  claimant  is 
required  to  take  certain  steps  to  perfect  the  appeal  and 
to  be  diligent  to  see  that  the  duties  imposed  upon  the 
county  clerk  are  carried  out,  but  the  claimant  does  not 
lose  his  right  of  appeal  by  the  mere  default  of  the 
county  clerk  when  the  claimant  himself  is  not  at  fault. 

As  to  the  liability  of  the  county  for  the  services  ren- 
dered, we  must  look  to  sections  2737  and  2738,  Rev.  St. 
1913.  By  these  sections  of  the  i^tatute,  the  county  board 
of  the  county  is  directed  to  make  and  enforce  regula- 
tions to  prevent  the  introduction  and  spread  of  conta- 
gious diseases  within  the  county,  and,  to  that  end,  to 
establish  a  county  board  of  health,  which  is  given  juris- 
diction over  the  matter  throughout  the  county,  except  in 
incorporated  cities  and  villages.  Where  the  local  board 
fails  to  act  with  sufficient  promptitude  and  efficiency    in 
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any  emergency,  it  is  expressly  provided  that  the  state 
board  of  health  shall  step  in  and  enforce  its  own  regula- 
tions in  that  county,  and  that  the  necessary  expenses  so 
incurred  shall  be  borne  by  the  county.  It  would  seem  to 
follow  that,  when  the  county  itself  acts  in  an  emergency, 
it  was  not  intended  that  it  be  limited  in  its  powers  more 
than  the  state  board,  and  that  the  necessary  expenses  in- 
curred should,  in  that  event,  also  be  chargeable  to  the 
county.  Though  it  is  not  expressly  provided  that,  when 
the  county  acts  in  providing  regulations  to  prevent  the 
spread  of  disease,  the  necessary  expenses  so  incurred 
shall  be  a  charge  against  the  county,  that  liability  must 
necessarily  be  inferred.  If  that  were  not  true,  then  the 
county  would,  by  law,  be  required  to  perform  a  duty, 
and  at  the  same  time  be  prevented  from  using  the  means 
necessary  to  its  performance.  The  county  board  could 
not  quarantine  without  learning,  through  the  services 
of  a  physician,  whom  to  quarantine,  and  such  services 
of  a  physician  could  not  be  procured  without  pay. 

It  might  be  questioned  whether  section  1104,  Rev.  St. 
1913,  has  any  bearing  on  this  case.  This  statute  declares 
unlawful  all  contracts  or  orders  made  by  the  count^'^ 
board  or  members  thereof,  in  behalf  of  the  county,  *4n 
the  absence  of  a  statute  expressly  authorizing  such  con- 
tract to  be  entered  into.'* 

It  has  been  repeatedly  held  by  this  court  that,  though 
counties  have  no  inherent  powers,  yet  their  agents,  act- 
ing in  their  behalf,  have  not  only  such  powers  as  are 
specially  granted,  but  also  such  as  are  incidentallv 
necessary  to  carry  into  effect  those  which  are  granted. 
Lancaster  County  v.  Green,  54  Neb.  98;  Christner  v. 
Hayes  County,  79  Neb.  157.  Those  powers,  incidentally 
necessary  to  carry  into  effect  the  authority  specially 
described,  are  a  part  of  that  authority  itself,  and  are  as 
expressly  authorized,  within  the  meaning  of  this  statute, 
as  when  specially  mentioned.  It  was  not  the  intention 
of  this  statute  that  counties  should  be  denied  the  exer- 
cise of  those  powers  which  are  found  to  be  necessary  to 
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carry  into  effect  a  power  specially  granted.  It  that  were 
the  intention  it  would  in  many  instances  effect  a  repeal  of 
those  very  provisions  of  the  statute  expressly  granting 
the  power,  for  to  take  away  the  means  of  performance  is 
to  destroy  the  power  itself.  Such  would  be  the  result  in 
this  case.  The  provision  of  the  statute  referred  to,  we 
take  it,  was  intended  to  prevent  counties  from  entering 
into  those  contracts,  express  or  implied,  and  was  intend- 
ed to  declare  such  contracts  unlawful,  where  no  statutory 
authority  is  to  be  found  justifying  the  making  of  such  a 
contract. 

The  right  of  the  duly  constituted  county  authorities 
to  employ  a  physician  in  an  emergency  of  this  kind  seems 
to  us  to  come  clearly  within  the  express  authority  given 
to  the  county  to  provide  and  enforce  regulations  in 
order  to  prevent  the  introduction  and  spread  of  con- 
tagious diseases,  and  it  must  be  that  the  oxamination 
and  diagnosis  necessary  for  purposes  of  quarantine  of 
contagious  diseases  is  one  of  the  regulations  contem- 
plated and  intended  to  be  covered  by  the  statute.  Town 
of  Knightstown  v.  Homer,  36  Ind.  App.  139 ;  Hawthorne 
V,  Board  of  County  Commissioners,  79  Kan.  295. 

When  a  physician  performs  services  of  such  kind  for 
the  county ,  he,  of  course,  ought  to  be  allowed  to  recover 
from  the  county,  though  the  individuals  examined  an^^ 
quarantined  were  not  paupers  nor  a  county  charge.  The 
obligation  of  the  county  rests  upon  contract,  and,  thoufi:h 
it  might  be  that  the  individual  would  be  liable,  the 
county  is  at  least  primarily  liable  to  the  physician.  City 
of  Mankato  v.  County  of  Blue  Earth,  87  Minn.  425; 
McKillop  V.  Board  of  Supervisors,  116  Mich.  614;  Elliott 
V.  Kalkaska  Supervisors,  58  Mich.  452;  Rae  v.  City  of 
Flint,  51  Mich.  526. 

The  jurisdiction  of  the  county  board  in  this  case  was 
limited  by  statute  to  that  territory  outside  of  incor- 
porated cities  and  towns,  and,  though  it  may  be  pre- 
sumed, so  far  as  the  petition  and  proof  are  concerned, 
until   the  contrary  appears,    that  the    contract  of  em- 
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ployment  was  for  those  patients  only  who  were  within 
the  jurisdiction  of  the  county  board,  nevertheless  it 
affirmatively  appears  from  the  evidence  that  a  number  of 
individuals  to  whom  plaintiff  rendered  services  were 
residents  of  incorporated  towns  when  the  services  were 
rendered.  The  services  to  Brush,  Branak,  Brown,  Wam- 
mich,  Fletcher,  Harding,  Flynn,  Dickinson,  and  Palmer 
were  rendered  within  the  incorporated  town  of  Bartlett; 
and  the  charge  of  $57  for  services  to  these  persons  plain- 
tiff should  not  be  allowed  to  recover. 

It  is  therefore  ordered  that  in  case  plaintiff  shall,  with- 
in 20  days  from  the  entry  hereof,  file  a  remittitur  in  the 
amount  of  $57,  the  judgment  of  the  lower  court,  so 
reduced  in  such  amount  of  $57,  shall  be  affirmed,  plain- 
tiff to  recover  costs ;  but,  in  the  event  such  remittitur  is 
not  so  filed,  the  case  is  ordered  reversed  and  a  new 
trial  granted. 

Affirmed  on  condition. 

Aldrich,  J.,  not  sitting. 


In  re  AuiEN  Vincent  Grammer. 
Allen  Vincent  Grammer,  appellant/  v.  W.  T.  Fenton, 

appellee. 

FiLKD  June  19,  1920.    No.  21497. 

1,  Criminal  Law:  Insanitt  of  Fklon:  Tbial  by  Commission.  Section 
9098,  Rer.  St.  1913,  providing  that,  if  a  person  convicted  of  a 
capital  ofTense  is  thought  to  have  become  insane,  he  should  be  en- 
titled to  a  jury  trial  to  determine  that  question,  has  been  repealed 
by  implication  by  section  9212,  Rev.  St.  1913»  which  provides  for 
a  commission  in  the  place  of  a  Jury. 

2.  :   :    Suspension  of  Sentence.    To  entitle  a  person, 

convicted  of  a  capital  ofFense,  to  a  suspension  of  sentence  under 
section  9212,  Rev.  St  1913,  it  must  appear  that  he  has  become  in- 
sane, not  in  some  slight  or  peculiar  or  classical  degree,  but  that 
his  state  of  mind  and  mental  condition  are  such  that  he  does  not 
understajid,  and  is  incapable  of  understanding,  the  nature  of  the 
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proceeding  against  him  and  of  his  Impending  fate  and  execut^n» 
and  is  unable,  in  a  rational  manner,  to  ofter  a  defense  or  make  ob« 
Jection  to  execution. 

8.  :  :  SuFBioiENCT  of  Petition.    Where  a  proceeding  la 

brought  to  determine  the  sanity  of  a  person  convicted  of  a  capital 
offense,  and  no  attempt  is  made  to  set  out  in  the  petition  substan- 
tive facts  or  other  allegations,  showing  such  a  degree  of  insanity 
as  is  contemplated  by  the  statute,  the  petition  is  demurrable,  and, 
where  no  other  showing  is  seasonably  made  or  offered  that  such  in- 
sanity exists,  the  proceeding  may  be  dismissed. 

4.  :  Fbivoxx)us  Afpeai..    Where  an  appeal  appears  to  be  based 

upon  a  proceeding  having  no  apparent  substantive  foundation,  and 
operates  only  to  create  delay,  without  protecting  substantive  rights, 
it  may  be  dismissed  as  frivolous. 

Appeal  from  the  district  court  for  Howard  county : 
James  B.  Hanna  and  Bayabd  H.  Paine,  Judges.  Motion 
to  stay  execution  overrvled  and  appeal  dismissed. 

Sterling  F.  Mutz  and  Clinton  J.  CampheU,  for  appel- 
lant. 

Clarence  A.  Davis,  Attorney  General^  and  Mason 
Wheeler,  contra. 

Flansburg,  J. 

Application  was  made  to  the  district  court  for  Howard 
county  on  February  6,  1920,  petitioning  the  court  to 
impanel  a  jury  and  determine  the  mental  condition  of 
defendant  Grammer.  Demurrer  was  filed  to  this  peti- 
tion on  the  same  day,  and  on  that  day  the  demurrer  to 
the  petition  was  sustained  and  the  action  dismissed. 
Motion  was  made  for  leave  to  file  an  amended  petition 
within  ten  days,  and  praying  that  the  order  of  dismissal 
be  set  aside.  It  does  not  appear  that  any  amended  peti- 
tion was  tendered,  nor  that  the  court  was  informed  what 
facts  the  petitioner  expected  to  be  able  to  set  up  by 
such  amendment,  and  the  motion  was,  on  February  9, 
overruled.  A  transcript  of  these  proceedings  is  at-' 
tached  to  the  motion  to  suspend  sentence,  filed  in  this 
court  as  a  showing  upon  which  the  suspension  of 
sentence  is  asked;   The  stay  is  sought  for  the  purpose  of 
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allowing  a  review  of  the  lower  court's  order,  sustaining 
the  demurrei*  and  dismissing  the  case. 

Defendant  claims  to  be  entitled. to  a  jury  trial  under 
section  9098,  Rev.  St.  1913.  The  attorneys  for  the 
state,  on  the  other  hand,  claim  that  section  9098  has 
been  repealed,  and  that  section  9212,  Kev.  St.  1913,  ap- 
plies to  this  case.  The  former  section,  above  referred  to, 
provided  that,  in  case  a  person  convicted  of  a  capital  of  - 
fense,  should  be  thought  to  have  become  insane,  he 
should  be  entitled  to  a  jury  trial  to  determine  that 
question,  and,  if  found  insane,  execution  should  be 
stayed. 

Section  9212,  passed  in  1901,  originally  provided  that, 
in  case  a  person  convicted  of  a  capital  offense  should 
become  insane  after  judgment,  the  district  court  for 
Lancaster  county  should  have  sole  jurisdiction^  and  the 
matter  of  insanity  should  be  tried  to  a  jury.  By  the 
1909  amendment  of  this  section,  it  was  provided  that  the 
matter  should  be  tried  in  the  county  where  the  person 
was  convicted,  and  that  a  commission  of  experts,  instead 
of  a  jury,  should  pass  upon  the  question.  It  would  ap- 
pear that  the  provision  of  the  statute  (section  9212, 
supra)  J  effected  a  repeal  by  implication  of  the  former 
section  (section  9098,  supra) ^  since  the  two  provisions 
of  the  statute  cover  the  identical  subject-matter  and  are 
in  conflict  with  each  other. 

Under  this  latter  statute,  the  court  has  held  in  Barker 
V.  State,  75  Neb.  289,  and  State  v.  Barker,  79  Neb.  361, 
that  the  district  court  is  the  court  which  has  jurisdiction 
to  suspend  sentence,  and  that  the  matter  is  committed 
largely  to  the  discretion  of  the  district  judge. 

It  is  argued  that  the  supreme  court  has  no  jurisdic- 
tion to  enter  an  order  suspending  sentence  in  such  a 
proceeding.  Though  it  might  seem,  by  the  decision 
just  mentioned,  that  the  matter  is  left  somewhat  doubt- 
ful, yet  we  believe  the  rule  to  be  that  this  court,  when  it 
takes  jurisdiction  of  the  case,  in  which  the  insanity  is 
tried  or  sought  to  be  tried,  has  the  right  to  suspend 
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sentence  until  the  matter  can  be  finally  determined,  and 
that  snch  was  within  the  contemplation  of  the  act. 

As  this  case  is  now  presented,  there  is  no  showing  of 
fact  by  tile  allegations  of  the  petition,  admitted  by  the 
demurrer,  nor  by  the  showing  attached  to  the  motion 
and  contained  in  the  transcript,  which  indicates  that  the 
defendant  Grammer  has  become  insane  since  judgment 
was  rendered  against  him,  and  it  would  seem  that,  until 
it  reasonably  appears  from  the  record  presented  here 
that  he  has  become  insane,  this  court  should  not,  merely 
as  a  matter  of  course,  grant  a  suspension  of  sentence, 
pending  the  review  of  a  ruling  in  the  matter  by  the  lower 
court.  '  The  court  cannot  presume  that  the  defendant  is 
insane,  but  must  depend  entirely  on  the  showing  made, 
and,  if  the  showing  is  insufficient  to  make  a  prima  facie 
ease,  it  would  be  the  manifest  duty  of  this  court  at  this 
time  to  refuse  to  enter  an  order  staying  execution. 

The  petition,  filed  in  the  lower  court,  does  not  state  a 
cause  of  action,  and  does  not  show  that  the  plaintiff  was 
entitled  to  the  relief  sought.  The  petition  states  that 
since  the  conviction  defendant  Grammer  has  become 
'insane,**  ''as  specifically  shown  by  affidavit  of  Dr.  G. 
E.  Williams,'*  attached  to  the  petition.  The  affidavit 
referred  to  states  that  Doctor  Williams  feels  convinced 
that  the  defendant  "is  and  has  been  classically  insane." 
By  such  allegations  as  these,  it  is  not  shown  that  Gram- 
mer had  become  insane  within  the  meaning  of  that  term 
as  used  in  the  statute.  Why  the  doctor  limited  his  al- 
legation by  the  word  ''classically,*'  and  omitted  all  other 
statement  of  fact  or  description  of  condition  of  mind, 
which  might  point  to  the  kind  or  degree  of  insanity  re- 
ferred to,  we  are  unable  to  tell.  It  is  apparent,  however, 
that  he  desired  to  qualify  the  term  "insanity,*'  and  he 
does  not  explain  what  he  meant  by  it. 

It  is  not  every  degree  or  kind  of  insanity  which  would 
entitle  the  petitioner  to  the  relief  sought.  Generally 
speaking,  insanity,  as  defined  by  this  court,  is  not  mere 
imbecility  or  weakness  of  mind,  however  great  that  may 
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be.  Witte  v.  Gilbert,  10  Neb.  539.  In  referring  to  in- 
sanity,^ this  court  in  Hence  v.  State,  11  Neb.  537,  ap-' 
proved  a  definition  stating  that  the  word  '* insane'*  means 
"exhibiting  unsoundness  of  mind;  mad;  deranged  in 
mind;  delirious;  distracted.'*  The  term  insanity,  as 
used  in  the  statute  in  question,  has  a  clear  and  well- 
defined  meaning  at  common  law. 

Under  a  statute,  very  similar  to  the  one  in  question,  it 
is  held  in  In  re  Lang,  77  N.  J.  Law,  207:  *'The  statute 
does  not  alter  the  common-law  rule  that  to  prevent  the 
execution  of  such  sentences  the  insanity  must  be  of 
such  character  as  to  render  the  prisoner  incapable  of 
understanding  the  nature  of  the  proceedings  against 
him,  and  his  impending  fate  and  execution.'*  As  point- 
ed out  in  the  case  of  Barker  v.  State,  75  Neb.  289,  the 
true  reason  for  the  rule  that  a  man  shall  not  be  executed 
who  becomes  insane  is  not  that  his  execution,  in  such 
mental  condition,  would  not  be  a  fit  example,  but  the 
real  reason  is  that  "he  is  incapable  of  saying  anything 
in  bar  of  execution,  or  assigning  any  error  in  the  judg- 
ment. ' '  This  court  in  that  case  states  that  it  was  not  the 
purpose  of  the  statute  to  do  away  with  the  definition 
of  insanity  as  it  was  understood  in  such  cases  at  com- 
mon law.  For  further  discussion  of  this  rule,  see  In 
re  Martin,  34  N.  J.  Law  J.  17. 

The  defendant,  Grammer,  before  he  could  reasonably 
ask  a  suspension  of  his  execution  in  this  court,  should 
have  made  a  showing  here  that  he  has  become  insane, 
not  in  some  slight  or  peculiar  or  classical  degree,  but 
that  his  state  of  mind  and  mental  condition  are  such 
that  he  does  not  understand,  and  is  incapable  of  under- 
standing the  nature  of  the  proceedings  against  him  and 
of  his  impending  fate  and  execution,  and  therefore  is 
unable,  in  a  rational  manner,  to  oflfer  a  defense  or  make 
objection  to  execution.  The  record  presented  to  us  is 
wholly  insjuflBcient  in  its  showing  of  fact  in  that  regard. 
The  petition  does  not  show,  nor  is  it  supplemented  by 
any  record  which  shows,  that  the  defendant  Grammer  is 
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insane,  within  the  meaning  of  the  statute,  as  we  inter- 
pret it. 

Though  this  matter  was  acted  upon  in  the  trial  court 
on  February  9,  the  transcript  was  not  filed  here  until 
April  14,  and  the  motion  to  suspend  sentence  not  until 
May  28.  The  attorneys  in  this  case  have  not  argued 
as  to  the  sufficiency  of  the  petition,  evidently  intending 
that  those  questions  in  Ihe  case- should  bo.  presented  at 
some  later  time.  It  does  not  appear  that  they  have 
taken  any  steps  to  immediately  present  the  matter  on 
that  issue,  and,  though  that  matter  has  not  been  argued, 
it  appears  now  that  the  court  is  forced  to  look  to  the 
sufficiency  of  the  petition,  in  order  to  determine  whether 
a  sufficient  showing  has  been  made  on  the  part  of  de- 
fendant, Grammer,  to  support  the  motion  to  suspend 
sentence. 

Upon  the  consideration  of  this  question,  it  has  been 
necessary  for  us  to  look  to  the  merits  of  the  case.  We 
find  the  petition  utterly  insufficient.  Though  some  four 
months  have  elapsed  since  its  filing,  no  showing  has 
been  offered,  other  than  that  Grammer  is  classically 
insane.  The  opinion  of  the  one  doctor,  without  any 
statement  of  his  observation  or  facts  supporting  his 
opinion,  nor  indicating  what  kind  or  degree  of  insanity 
is  meant,  stands  alone  as  the  entire  basis  of  this  pro- 
ceeding. No  substantive  facts  are  pleaded.  No  show- 
ing is  made  of  insanity,  as  evidenced  by  attendant  facts 
or  circumstances.  Had  such  a  showing  been  made  in 
the  lower  court,  the  petitioner  should  have  been  allow- 
ed to  amend  his  petition  and  have  had  the  opportunity 
to  set  it  up.  He  did  not,  however,  disclose  the  nature  of 
any  amendment  he  desired  to  make,  nor  did  he  file  any 
amended  pleading,  nor  offer  any  specific  amendment, 
and  has  not  done  so  up  to  this  time.  The  trial  court 
was  justified  in  treating  the  proceeding  as  frivolous  and 
in  dismissing  the  case.  In  overruling  the  motion  to  al- 
low the  petitioner  ten  days  in  which  to  amend,  when  the 
nature  of  the  amendment  was  not  disclosed,  the  court 
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committed  no  error.  Camp  v.  Pollock,  45  Neb.  771, 
776;    Hurlbut  v.  Proctor,  88  Neb.  491. 

It  appears  that  no  substantive  rights  are  protected 
by  this  proceeding,  and  that  the  only  purpose  it  will 
serve,  should  this  court  entertain  it,  is  to  create  delay. 
It  is  now  more  than  a  year  since  the  judgment  of 
Grammer's  conviction  was  sustained  by  this  court  and 
his  execution  ordered  to  be  carried  out.  His  case,  in 
its  different  phases,  has  been  before  this  court  numer- 
ous times  since,  and,  though  execution  has  been  stayed, 
the  repeated  efforts  of  this  defendant  to  gain  relief 
from  the  judgment  and  execution  have,  in  each  in- 
stance, been  unsuccessful. 

Even  though  the  case  here  h^d  presented  technical 
errors  in  the  ruling  of  the  trial  court,  necessitating  a 
reversal,  we  would  have  no  assurance,  from  the  showing 
now  made,  that  there  is  any  reasonable  probability 
that  a  showing  of  insanity,  within  the  meaning  of  the 
statute,  could  or  would  be  attempted  to  be  made.  For 
some  reason,  no  one,  so  far,  has  made  a  sworn  state- 
ment of  any  facts  even  tending  to  bear  upon  that  ques- 
tion. This  case  and  the  appeal  ^tppear  from  the  record 
to  be  frivolous  and  without  substantive  foundation  to 
support  it. 

It  is  therefore  ordered  that  the  motion  to  stay  execu  - 
tion  be  overruled,  and  the  appeal 

Dismissed. 


Grobge   H.    Tuttle,   appellee,   v.  Isabellb  Winchell, 

appellant. 

Filed  June  19,  1920.    No.  21016. 

1.  Specific  Performance:  Adoption:  Pabol  Contract.  A  parol  agree- 
ment of  adoption,  whereby  a  parent  surrenders  a  child  to  others 
upon  their  promise  to  adopt,  rear  and  educate  it  as  their  own.  and 
to  give  it  the  same  right  of  inheritance  as  a  natural  child,  but 
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which  is  not  consummated  hj  a  statutory  adoption,  will,  if  other- 
wise fully  performed,  be  enforced  in  case  the  adoptive  parents  die 
intestate,  by  decreeing  to  the  plaintiff  the  same  share  in  their 
property  to  which  he  would  have  been  entitled  If  the  agreement  to 
adopt  had  been  fulfilled. 

2.  :    :   :    Consideration.     The   parent's   sacrifice 

in  giving  up  the  child  to  those  who  promise  to  adopt  it,  and  the 
subsequent  society,  companionship  and  filial  obedience  of  the  child, 
constitute  the  consideration  for  a  parol  contract  of  adoption. 

3.  :  :  :  Invalidation  op  Contract.  Where  an  in- 
fant child  is  taken  by  those  who,  in  pursuance  of  a  parol  contract^ 
agree  to  adopt,  rear,  educate^  and  make  it  an  heir  as  if  it  were 
their  own,  and  the  child  remains  in  their  family  on  that  footing 
until  he  attains  his  majority,  when  he  leaves  with  their  approval 
and  consent;  in  an  action  to  enforce  the  child's  right  to  a  share 
in  the  estate  of  the  adoptive  parents,  who  died  intestate,  faults  of 
character  or  behavior  on  the  part  of  the  child  during  his  minority 
are  not  proof  of  failure  to  perform  his  filial  duty  sufficient  to  in- 
validate the  contract,  unless  it  is  shown  that  the  adoptive  parents 
rescinded  the  contract  and  terminated  the  relation  because  of  such 
conduct. 

Appeal  from  the  district  court  for  Hamilteft-cQunty : 
George  F.  Corcoran,  Judge.    Affirmed.  ^ 

Hainer,  Craft  S  Edgerton,  for  appellant. 

Fawcett,  Mochett  £  Walford  and  M.  F.  Stanley, 
contra. 

Dorset,  C. 

The  plaintiff  brought  this  suit,  and  obtained  a  decree 
therein  in  the  court  below,  for  the  specific  performance 
of  an  alleged  parol  agreement  by  Earl  Tuttle  and 
Catherine  Tuttle,  his  wife,  to  adopt  the  plaintiff  and 
to  make  him  their  heir.  The  only  other  interested  party 
is  Isabelle  Winchell,  the  daughter  of  Mr.  Tuttle,  in 
whom  the  interests  of  all  the  heirs  at  law  are  merged, 
and  who  prosecutes  this  appeal.  The  effect  of  the  de- 
cree is  to  vest  her  with  the  title  to  the  undivided  half 
of  the  property  and  the  plaintiff  with  the  remaining 
half;  whereas,  if  the  plaintiff  should  not  prevail,  she 
would  be  entitled  to  all  of  it.  Mr.  Tuttle  died  in  1914, 
and  his  wife  in  1917,  both  intestate. 
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The  appellant,  Isabelle  Winchell,  admits  that  the 
Tuttles  took  the  plaintiff  and  reared  him,  but  denies 
that  they  entered  into  any  contract  to  adopt  him  or  to 
make  him  an  heir.  She  also  alleges  that  his  behavior 
toward  Mr.  and  Mrs.  Tuttle  was  not  such  as  was  due 
from  a  son  to  his  parents,  and  that  he  is  thereby  pre- 
cluded from  recovery. 

In  1881  the  plaintiff's  mother,  Ellen  Purdy,  widow  of 
David  Purdy,  his  father,  was  living  in  Hamilton  county, 
Nebraska,  at  the  home  of  an  aunt,  and  had  the  litHe 
boy,  then  between  two  and  three  years  old,  with  her. 
It  appears  that  she  was  working  out,  and,  as  her  aunt 
was  old  and  infirm,  there  was  no  one  to  give  the  child 
proper  care  during  her  absence.  Earl  Tuttle  and  his 
wife  were  well-to-do  people,  owning  and  residing  upon 
a  quarter- section  of  land  in  the  neighborhood. 

The  circumstances  surrounding  the  taking  of  the  boy 
by  the  Tuttles  are  related  by  the  plaintiff's  mother  in 
her  deposition  taken  in  California  in  January,  1919. 
Her  name  then  was  Ellen  Griddle ;  she  having  married 
again  shortly  after  the  Tuttles  took  the  boy.  She 
testified  that,  having  heard  she  was  trying  to  get  some 
one  to  look  after  the  boy,  they  called  upon  her,  stating 
that  they  wanted  him ;  that  they  would  take  him  and 
educate  and  provide  for  him  as  their  own ;  that  they 
would  have  the  papers  made  out  and  adopt  him,  and 
that  he  should  live  with  them  the  same  as  the  daughter 
and  be  an  equal  heir  with  her;  that  she  did  not  want 
to  give  up  the  boy,  but  thought  it  was  better  for  him 
to  have  a  home,  and  that  she  accordingly  assented  to 
the  proposition  of  the  Tuttles.  About  a  week  later, 
while  she  was  away  working,  they  came,  she  said,  and 
took  the  boy  away.  She  lived  in  the  neighborhood  until 
the  boy  was  grown,  but  never  after  that  asserted  any 
right  or  control  over  him.  The  Tuttles,  she  said,  never 
complained  to  her  about  the  boy  or  asked  that  he  be 
taken  back. 


Vol.  104]  JANUARY  TERM,  1920.  753 


Tuttle  T.  Winchell. 


It  appeared,  without  substantial  dispute,  that  the  boy 
remained  a  member  of  the  Tuttle  family  until  he  had 
grown  to  manhood;  that  he  was  known  in  the  neigh- 
borhood and  at  school  as  George  H.  Tuttle;  that  he 
addressed  Mr.  and  Mrs.  Tuttle  as  his  parents,  and  that 
they  treated  him  the  same  way  and  on  the  same  footing 
as  the  daughter,  Isabelle.  In  1885  the  daughter,  then 
24  years  of  age,  married  I.  H.  Winchell  and  left  the 
Tuttle  home.  Thereafter  the  plaintiff  was  the  only 
child  in  the  household.  After  he  became  21  the  plaintiff 
left  the  Tuttle  home,  with  the  approval  and  consent  of 
Mr.  and  Mrs.  Tuttle,  so  far  as  the  record  shows. 

As  tending  to  discredit  the  testimony  of  Ellen  Grid- 
dle relative  to  the  contract,  three  women,  who  lived  in 
the  neighborhood  at  the  time,  testified  for  the  defend- 
ant to  statements  made  by  the  plaintiff's  mother  to 
the  effect  that  the  Tuttles  had  not  adopted  the  boy,  but 
intendted  only  to  take  care  of  him.  Letitia  Wright  testi- 
fied that  Mrs.  Purdy  told  her  that  she  had  not  made 
out  adoption  papers  because  she  might  want  the  boy 
herself  after  she  married  Griddle.  Alice  Ghaney  testi- 
fied that  Mrs.  Purdy  told  her  the .  Tuttles  were  not 
going  to  adopt  him,  because  it  would  not  look  well  to 
change  his  name.  The  trial  court  likewise  admitted, 
over  the  plaintiff's  objections,  the  testimony  of  three 
witnesses  that  Mrs.  Tuttle  had  told  them  that  she  and 
her  husband  had  not  adopted  George  and  did  not  intend 
to,  but  had  only  taken  him  to  raise.  Gharles  Fry  also 
testified,  over  objection,  that  Mrs.  Tuttle  told  him  the 
boy  had  never  been  legally  adopted;  **that  they  thought 
they  would  when  they  first  got  him,  but  that  they  didn  't 
do  it.'' 

It  is  upon  the  testimony  of  Ellen  Griddle  that  the 
establishment  of  the  alleged  contract  of  adoption  prin- 
cipally depends.  The  defendant  assails  the  credibility 
of  her  story  upon  the  '  ground  that  she  detailed  lan- 
guage used  by  Mr.  and  Mrs.  Tuttle  with  too  much  pre- 

104  Neb.— 48 
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cision,  in  view  of  the  fact  that  38  years  had  elapsed 
since  their  conversation,  and  that  the  language  which 
she  says  they  used  was  so  nearly  like  that  required  to 
make  a  case  for  the  plaintiff  as  to  indicate  a  desire 
to  manufacture  testimony  to  help  the  plaintiff.  It  is 
said,  moreover,  that  her  story  is  improbable,  for  the 
reason  that  a  mother  situated  as  she  was,  incumbered 
with  a  child  that  she  was  without  means  of  properly 
caring  for,  who  had  been  trying  to  get  someone  to  take 
it,  was  not  likely  to  have  insisted  upon  an'  agreement 
to  adopt,  but  would  have  been  glad  to  shift  her  responsi- 
bility to  any  suitable  persoju,  who  would  agree  merely 
to  assume  the  custody,  nurture  and  education  of  the 
child. 

A  careful  reading  of  this  testimony,  with  the  fore- 
going criticism  in  view^  leads  us  to  the  conclusion, 
however,  that  Mrs.  Griddle  related  the  facts  as  she 
remembered  them,  and  that  she  did  not  embellish  her 
story  in  order  to  assist  the  plaintiff.  However  difficult 
or  impossible  it  might  be,  after  such  a  lapse  of  time, 
to  recall  ordinary  and  unimportant  matters,  it  is  by  no 
means  so  remarkable  as  to  arouse  suspicion  that  a 
mother  should  retain  an  accurate  recollection  of  the 
import  and  details  of  a  conversation  dealing  with  her 
permanent  separation  from  an  infant  child,  nor  does  it 
seem  improbable  that  the  plaintiff's  mother  should 
have  felt  some  concern  for  plaintiff's  future  interests, 
in  arranging  to  surrender  him  to  the  care  of  strangers. 
Although  such  an  arrangement  may  have  suited  her, 
it  is  not  to  be  assumed  that  she  would  relinquish  her 
child  without  assurances  as  to  its  future  status  and 
welfare.  It  was  to  go  at  a  tender  age  into  another 
family,  to  grow  up  in  a  different  environment,  and  the 
tie  that  bound  it  to  its  only  living  parent  was  to  be 
permanently  severed. 

The  fact  that  a  definite  and  ifinal  separation  was  con- 
templated as  a  consideration  of  the  agreement  is  borne 
out  by  the  fact  that  the  mother  never  afterwards  re- 
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claimed  or  sought  to  interfere!  with  the  child,  although 
she  married  again  and  continued  for  20  years  to  live 
in  the  same  neighborhood.  During  that  time  she  visit- 
ed the  plaintiff  at  the  Tuttle  home  only  at  infrequent 
intervals,  and  the  relation  of  parent  and  child  was 
never  resumed  between  them.  Considering  also  the 
attitude,  circumstances  and  conduct  of  Mr.  and  Mrs. 
Tuttle  in  the  matter,  we  find  nothing  to  indicate  that 
they  would  have  been  reluctant  to  adopt  the  boy  and 
to  give  it  the  rights  and  status  of  a  child  of  their  own. 
Mr.  Tuttle 's  daughter,  Isabelle,  was  20  years  of  age,  and 
likely  before  long  to  leave  them,  as  she  did  when  she 
married  in  1885.  It  was  quite  natural  that  they  should 
feel  the  need  and  desire  for  another  child  in  the  family, 
and  it  is  not  unreasonable^  to  suppose  that,  after  finding 
a  child  that  suited  them,  which  they  were  willing  to 
take  into  the  family  and  to  keep  in  that  intimate  rela- 
tionship from  early  infancy,  they  intended  in  taking  it 
to  make  the  child,  by  adoption,  in  every  sense  of  the 
word  their  own. 

^  There  is  no  improbability,  therefore,  in  the  testimony 
of  Mrs.  Griddle  that,  when  they  came  to  see  the  boy 
and  expressed  their  satisfaction  with  him,  they  sug- 
gested, as  an  inducement  to  her  to  surrender  him,  that 
they  would  adopt  him  and  give  him  the  same  rights 
as  if  he  were  their  own.  Nor  is  the  fact  that  they 
neglected  to  institute  formal  adoption  proceedings  evi- 
dence that  the  promise  was  not  made.  Except  for  their 
neglect  in  that  particular,  they  fulfilled  the  substantial 
part  of  their  agreement.  The  plaintiff  was  reared  and 
educated  as  their  child  and  bore  their  name.  He  was 
treated  in  no  different  way  than  children  are  ordinarily  i 

treated  by  their  parents.  He  lived  with  the  Tuttles 
until  he  came  of  age,  and  then  went  his  way,  as 
children  are  wont  to  do,  with  their  apparent  consent 
and  approval. 

We  are  mindful  of  the  rule  that  parol  contracts  of 

this  character  must  be  established  by  clear,  convincing, 
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and  satisfactory  evidence.  Peterson  v.  Bauer,  83  Neb. 
405.  Giving  due  weight  to  the  evidence  and  arguments 
presented  by  the  defendant,  we  are,  nevertheless,  con- 
vinced that  there  was  a  contract  on  the  part  of  Mr.  and 
Mrs.  Tuttle  to  adopt  the  plaintiff  and  to  give  him  the 
same  rights  as  if  he  had  been  their  own  child. 

It  is  the  defendant's  contention,  however,  that  there 
was  not  such  performance  of  the  alleged  contract  as  to 
entitle  the  plaintiff,  in  equity,  to  specific  performance. 
In  that  connection  counsel  cite  Overlander  v.  Ware, 
102  Neb.  216,  that— *' The  work  constituting  the  per- 
formance required  under  the  statute  of  frauds  must 
be  such  as  is  referable  solely  to  the  contract  sought  to 
be  enforced,  and  not  such  as  might  reasonably  be 
referable  to  some  other  and  different  contract  or  re- 
lation. Nothing  will  be  considered  as  part  perform- 
ance which  does  not  put  the  party  into  a  situation  which 
is  a  fraud  upon  him  unless  the  agreement  be  fully  per- 
formed.'* • 

The  fact  that  the  mother  surrendered  the  boy,  and 
gave  over  her  authority  over  him  to  the  Tuttles,  with- 
out executing  a  formal  written  relinquishment  under 
the  adoption  statute,  cannot,  it  is  urged,  be  taken  as 
performance  on  her  part  of  a  supposed  agreement  to 
adopt,  since  her  act  is  to  be  accounted  for  upon  the 
theory  that  she  was  anxious  to  get  rid  of  the  boy,  even 
without  an  agreement  to  adopt,  in  order  to  be  free  to 
marry  again.  It  is  likewise  argued  that  the  evidence 
shows  the  boy  was  insolent,  mischievous,  and  unwilling 
to  work ;  that  he  made  little  return  for  what  the  Tuttles 
did  for  him;  and  that  his  conduct  was  not  such  as  to 
constitute  performance  of  the  contract  on  his  part 
within  the  meaning  of  the  rule. 

In  determining  whether  there  was  adequate  perform- 
ance of  the  contract  on  the  part  of  plaintiff  and  his 
mother,  it  is  important  to  note  the  distinction,  in  the 
nature  and  terms  of  the  contract  involved,  between 
Overlander  v.  Ware,  supra,  and  cases  of  that  nature, 
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and  the  case  in  hand.  The  contract  established  in  the 
instant  case  was  that  Mr.  and  Mrs.  Tuttle  would  adopt 
the  boy,  and  that  he  should  live  with  them  the  same  as 
the  daughter  and  be  an  equal  heir  with  her.  This  was 
not  ah  express  contract  to  convey,  by  will,  to  the  plain- 
tiff all  or  any  specific  part  of  the  property  of  Mr.  and 
Mrs.  Tuttle.  It  did  not  in  terms  restrict  their  right  to 
dispose  of  their  property  before  or  after  their  death. 
It  only  gave  the  plaintiff  the  right  to  ruherit  what  re- 
mained undisposed  of  on  equal  terms  with  the  daughter. 
The  question  of  theMghts  of  the  plaintiff  as  against  one 
to  whoiA  the  Tuttles  might  have  conveyed  their  prop- 
erty by  will  is  not  here  involved,  for  they  never  made  a 
wiU. 

In  Overlander  v.  Ware,  supra,  on  the  contrary,  the 
claim  sought  to  be  enforced  was  to  the  entire  estate  of 
the  decedent,  not  under  a  contract  to  adopt  the  claim- 
ant or  to  make  him  an  heir,  but  under  an  alleged  con- 
tract to  convey  all  the  decedent's  property,  in  considera- 
tion of  the  claimant  living  with  the  decedent  and  car- 
ing  for  him  as  a  son  until  his  death.  The  consideration 
for  the  promise  to  convey  in  such  cases  is  based  upon 
the  fundamental  idea  of  services  to  be  rendered,  while, 
in  the  ease  of  contracts  of  adoption,  the  consideration 
is  the  society,  companionship  and  filial  obedience  of  the 
child,  together  with  the  parent's  sacrifice  in  giving  up 
the  child  to  another.  Healy  v.  Healy,  66  N.  Y.  Supp. 
927 ;  Winne  v.  Winne,  166  N.  Y.  263,  82  Am.  St.  Rep. 
647. 

The  mother's  performance  of  the  contract  in  this 
case  was  complete  upon  surrender  of  the  child.  In 
taking  into  their  keeping  and  agreeing  to  rear  a  child 
of  tender  years,  Mr.  and  Mrs.  Tuttle  could  not  know 
what  disposition  and  character  the  boy  might  develop. 
They  could  not  reasonably  expect  the  child  to  be  wholly 
free  from  faults  or  defects  of  character.  There  is 
some  testimony  indicating  that  in  his  boyhood  the  plain- 
tiff was  of  a  mischievous  disposition;    that  he  would 
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tease  and  annoy  Mrs.  Tuttle;  and  that  he  was  dis- 
ohedient  and  averse  to  work.  Nothing  so  serious  oc- 
curred, however,  as  to  cause  a  hreach  in  his  relations 
with  the  family,  and  he  continued  a  member  of  it  until 
he  became  of  age.  The  record  contained  letters  indicat- 
ing that,  in  their  latter  years,  Mr.  and  Mrs.  Tuttle  had 
not  withdrawn  their  affection  and  *  confidence  from  the 
plaintiff.  There  was  nothing  to  indicate  that  the  plain- 
tiff's conduct  had  induced  them  to  break  their  con- 
nection with  him.  In  the  absence  of  any  proof  of  an 
intention  on  their  part  to  rescind  the  contract  because 
of  his  conduct,  it  will  be  presumed  that  he  yielded  them 
the  companionship  and  obedience  demanded  by  the  con- 
tract. Burns  v.  Smith,  21  Mont.  251,  69  Am.  St.  Rep. 
653. 

If  the  promise  to  adopt  the  plaintiff  had  been  consum- 
mated by  formal  adoption  under  the  statute,  it  would 
have  carried  with  it  a  child's  right  of  inheritance  in  the 
property  of  Mr.  and  Mrs.  Tuttle.  They  made  no  will, 
and  their  property  was  left  to  descend  by  operation  of 
law.  Equity  considers  that  done  which  should  have 
been  done,  and,  since  the  plaintiff's  right  to  the  share  to 
which  he  would  have  been  entitled  if  legally  adopted 
can  be  recognized  without  violating  any  expressed  in- 
tention of  the  deceased  to  the  contrary,  the  decree 
awarding  him  that  share  was  just  and  equitable.  Pent- 
berton  v.  Heirs  of  Pemberton,  76  Neb.  669. 

We  accordingly  recommend  that  the  decree  of  the 
court  below  be  aflSrmed. 

Peb  Curiam  .  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  affirmed, 
and  this  opinion  is  adopted  by  and  made  the  opinion  of 
the  court. 

Affibmsd. 
Lbtton,  J.,  dissents. 
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Lyman   B.   Cornell,  appellant,  v.    Tom  Tuck   et  al., 

appellees. 

Fiij:d  June  19,  1920.    No.  21066. 

1.  Contlnnance.  It  Is  not  abuse  of  discretion  to  deny  a  continuance 
after  the  Issues  have  been  made  up  and  the  cause  set  for  trial,  If 
the  pleading  of  the  party  applying  for  continuance  falls  to  disclose 
a  meritorious  cause  of  action  or  defense. 

2.  Specific  Performance:  Sufficiency  of  Petition.  A  petition  for 
specific  performance  of  a  unilateral  agreement  to  sell  and  convey 
land  upon  certain  terms,  which  provides  that  it  shall  be  in  effect 
only  for  a  certain  period,  and  shall  terminate  If  the  holder  fail  to 
"consummate  a  purchase"  according,  to  its  terms  within  said  period, 
is  fatally  defective  in  the  absence  of  averments  showing  that  the 
plaintiff,  within  the  time  specified,  brought  to  the  knowledge  of 
the  vendor  his  acceptance  of  the  option  and  his  election  to  be  bound 
by  its  terms. 

Appeal  from  the  district  court  for  Box  Butte  county : 
William  H.  Westovee,  Judge.  Appeal  dismissed  as 
to  appellee  Tuck,  and  decree  afjfirmed  as  to  appellees 
Walker. 

Burkett,  Wilson,  Brown  S  Wilson,  for  appellant. 

Mitchell  S  Gantz,  A.  K.  Barnes  and  (7.  C.  Flansburg, 
contra. 

DOBSEY,  C. 

January  4,  1918,  Tom  Tuck  entered  into  a  written 
agreement  to  sell  and  convey  a  quarter  section  of  land  in 
Box  Butte  county,  Nebraska,  to  the  appellant,  Lyman 
B.  Cornell,  or  to  such  purchaser  as  he  might  procure 
within  30  days,  for  the  sum  of  $2,180,  of  which  the  ap- 
pellant paid  down  $100,  and  $1,580  was  to  be  paid  by 
him  upon  delivery  of  the  deed.  The  agreement  pro- 
vided that  the  land  was  to  be  clear  except  for  a  mort- 
gage of  $500  to  be  assumed  by  the  appellant.  Tuck 
agreed  to  furnish  an  abstract  showing  a  perfect  and 
marketable  title,  and  to  deposit  the  abstract  and  a  deed 
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to  the  land  in  the  Alliance  National  Bank,  to  be  deliver- 
ed to  thie  appellant  when  the  payment  of  $1,580  should 
be  made. 

The  instrument  in  question  contained  the  following 
provision:  **It  is  further  agreed  by  and  between  the 
parties  hereto  that  the  foregoing  contract  and  agree- 
ment shall  be  in  force  and  effect  for  the  term  of  thirty 
(30)  days  from  the  date  hereof  and  no  longer,  and  that 
in  case  said  party  of  the  second  part,  or  a  purchaser 
whom  he  shall  procure,  shall  not  consummate  a  pur- 
chase upon  the  terms  hereinbefore  set  forth,  within  such 
period,  all  right  or  claim  of  said  party  of  the  second 
part  under  this  agreement  diall  terminate  and  be  at  an 
end.'' 

February  2,  1918,  a  further  agreement  was  entered 
into  by  Tuck  extending  the  time  for  the  expiration  of 
the  contract  to  March  4,  1918.  On  April  30,  191fif,  Tuck 
conveyed  the  land  to  the  appellee.  Jay  0.  Walker,  by 
warranty  deed. 

This  suit  was  commenced  by  the  appellant  against 
Tom  Tuck  and  the  appellees  Walker  and  wife,  for  the 
specific  performance  of  the  contract,  and  the  prayer 
was  that,  in  the  event  the  court  should  find  itself  unable 
to  decree  specific  performance,  the  appellant  might  have 
judgment  for  damages  against  Tuck.  The  appellees 
Walker  filed  *  an  answer  setting  up  the  defense,  in  sub- 
stance, that  Tuck  had  deposited  the  deed  and  a  proper 
abstract  in  the  bank  in  compliance  with  the  contract, 
but  that  the  appellant  had  failed  to  exercise  the  option 
to  purchase  the  land  or  to  make  the  payment  provided 
in  the  contract  within  the  time  limited,  and  that,  in 
consequence  thereof,  the  contract  had  terminated  and 
become  void,  and  that  the  appellees  Walker  were  with- 
out knowledge  thereof  at  the  time  of  the  conveyance. 
They  prayed  that  their  title  be  quieted  and  that  the 
appellant's  suit  be  dismissed.  Tom  Tuck  also  filed  an 
answer  setting  up  the  same  defense  and  praying  that 
the  appellant's  suit  be  dismissed.    To  these  answers  the 
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appellant  filed  replies  in  the  nature  of  a  general  denial. 

When  the  case  came  on  for  hearing  February  15, 
1919,  the  appellant  applied  for  a  continuance  on  the 
ground  that  his  principal  counsel,  H.  H.  Wilson,  of 
Lincoln,  Nebraska,  was  unable  to  be  present.  Upon 
the  refusal  of  the  court  to  continue  the  hearing,  the 
appellant  declined  to  offer  evidence,  and  the  cause  was 
heard  upon  the  answer  and  cross-petition  of  the  ap- 
pellees Walker,  and  a  decree  was  entered  quieting  title 
to  the  land  in  the  appellee  Jay  0.  Walker. 

The  question  first  arising  upon  the  record  is  whether 
or  not  the  court  abused  its  discretion  in  refusing  to 
grant  a  continuance.  As  the  circumstances  appear  from 
the  afiSdavits  in  support  of  the  motion  for  continuance^ 
H.  H.  Wilson  was  the  only  attorney  employed  by  the 
appellant  and  had  the  files  and  papers  connected  with 
the  case.  The  case  had  been  set  by  the  court  to  be 
heard  on  February  14,  1919.  Mr.  Wilson  left  Lincoln 
on  a  regular  passenger  train  scheduled  to  reach  Al- 
liance, where  the  court  was  sitting,  at  4:50  in  the 
morning  of  February  14.  In  consequence  of  an  unusual 
storm,  the  train  was  snow-bound  at  Aurora,  Nebraska, 
pnd  could  not  rearh  Alliance  until  after  February  15. 
It  thus  appears  from  the  showing  for  continuance  that 
the  oliiy  attorney  employed  by  the  appellant  was  un- 
avoidably prevented  from  reaching  the  place  of  trial, 
although  he  used  due  diligence  to  be  present,  and  that, 
if  compelled  to  go  to  trial  in  his  absence,  the  appellant 
would  be  deprived  of  the  documents  connected  with  the 
case,  and  would  be  exposed  to  the  hazards  incident  to 
going  to  trial  without  the  counsel  and  assistance  of 
the  attorney  upon  whom  he  depended.  The  situation 
presented  at  the  time  of  the  application  in  this  case 
was,  it  occurs  to  us,  of  such  a  nature  as  would  ordinarily 
justify  a  continuance  for  such  time,  at  least,  as  would 
be  required  to  restore  train  service  and  enable  counsel 
to  reach  the  place  of  trial. 
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But  the  decree  ought  not  to  be  reversed  on  the 
ground  of  abuse  of  discretion  in  refusing  to  defer  the 
hearing,  unless  it  appears  that  the  appellant  had  a 
cause  of  action,  and  that,  if  he  had  been  afforded  the 
opportunity  to  make  proof,  his  averments,  if  supported 
by  evidence,  would  have  entitled  him  to  recover. 

The  contract  upon  which  he  sued  was  unilateral;  it 
was  not  an  agreement  by  the  appellant  to  purchase  the 
land ;  it  was  an  agreement  on  the  part  of  Tom  Tuck  to 
dell  the  appellant  the  land  in  question,  if  the  latter 
should  *  *  consummate  a  purchase '  *  within  a  certain  time, 
but  that  otherwise  it  should  terminate.  Thus  time  was 
unequivocally  and  expressly  made  of  the  essence  of 
the  contract.  Until  acted  upon  by  the  appellant  it  was 
a  mere  option  to  purchase,  which  did  not  impose  any 
obligation  upoii  the  appellant  or  give  Tuck  any  right  of 
action  against  him. 

In  order  to  constitute  a  contract  enforceable  in  a  suit 
for  specific  performance,  there  must  have  been  a  meeting 
of  the  minds  of  the  parties  as  to  the  subject  of  the  con- 
tract, viz.,  the  purchase  and  sale  of  the  land.  So  long 
as  the  appellant  was  not  bound  to  purchase  there  was  no 
contract.  The  instrument  in  question  was  a  mere  offer 
on  Tuck's  part  to  sell,  operative  for  a  limited  time, 
which  could  become  a  contract  only  in  case  of  accept- 
ance by  the  appellant  in  conformity  with  its  terms. 
This  is  recognized  in  the  provision  that  appellant's 
rights  should  be  at  an  end  if  he  should  not  **  consum- 
mate a  purchase"  within  the  prescribed  period. 

Before  a  purchase  could  be  said  to  be  consummated, 
some  affirmative  action  signifying  his  acceptance  of  the 
offer  was  required  of  the  appellant.  Such  acceptance 
would  have  been  clearly  manifest  if  the  appellant  had, 
on  or  before  March  4,  paid  or  tendered  either  to  Tuck 
or  to  the  bank  the  sum  of  $1,580.  The  appellant,  in 
his  petition,  does  not  plead  any  payment  or  tender 
within  that  time  or  at  any  later  time.  He  alleges  mere- 
ly that  Tuck  failed  to  furnish  an  abstract  showing  title 
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as  provided  by  the  agreement,  and  that  he  neglected  to 
pay  certain  interest.    Not  only  is  there  no  allegation  of 
payment  or  tender,  but  the  petition  is  also  lacking  in 
any    averment  that  the  appellant  at  any  time    signi- 
fied or  communicated  to  Tuck  in  any  other  way  his  in- 
tention to  accept  the  terms  of  the  option  or  to  consum- 
mate  a  purchase.     The  appellant  was   not,   it   seems 
clear  to  us,  entitled  to  rely  upon  defects  in  the  title  or 
unpaid  interest  as  an  excuse  for  his  failure  either  to 
pay  or  tender  the  money,  or  to  communicate  to  Tuck 
by  some  other  method,  prior  to  the  expiration  of  the 
option,  his  acceptance  of  its  terms.     If  he  had  made 
known  his   acceptance  before  the  option  expired,    cir- 
cumstances might  have  transpired  in  the  nature  of  a 
waiver  of  the  right  on  Tuck's  part  to  insist  upon  pay- 
ment until  the  title  had  been  adjusted.     In  the  absence 
however,  of  anything  that  could  be  construed  into  an 
election  on  the  appellant's  part,  prior  to  the  expira- 
tion of  the  option,  to  accept  and  be  bound  by  its  terms, 
we  are  convinced  that  the  appellant  was  in  no  position 
to  insist  upon  specific  performance.  Kelsey  v.  Crowther, 
162  U.   S.   404;    Lochman  v.  Anderson,   116   la.    236; 
Breen  v.  Mayne,  141  la.  399;    Levy  v.  Lyon,  153  Cal. 
213. 

The  appellant's  petition  being  evidently  insuflScient 
to  sustain  a  decree  for  specific  performance,  he  was  not 
prejudiced  by  the  refusal  of  the  court  to  grant  a  con- 
tinuance, if  the  case  is  viewed  simply  as  a  suit  for 
specific  performance.  It  involved,  however,  another 
phase,  namely,  that  of  a  suit  to  quiet  title,  introduced 
into  the  case  by  the  prayer  of  the  answer  and  cross- 
petition  of  the  appellees  Walker.  They  averred  in 
their  pleading,  that  there  was  no  acceptance  or  exer- 
cise of  the  option  by  the  appellant  within  the  time 
limited.  It  was  necessary  for  the  appellant  to  plead 
and  prove  such  acceptance  as  a  prerequisite  to  specific 
performance.  If  he  was  not  entitled  to  specific  perform- 
ance, then  the  very  state  of  facts  that  denied  him  that 
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relief  gave  the  appellees  the  right  to  have  the  title 
quieted. 

After  the  continuance  was  denied  the  appellant  re- 
fused to  offer  evidence  in  support  of  his  petition,  and 
the  case  proceeded  upon  the  cross-petition  of  the  appel- 
lees Walker  to  quiet  title.  Mr.  Basye,  a  local  attorney, 
objected,  on  the  appellant's  behalf,  to  a  part  of  tho 
testimony  of  one  witness,  and,  at  the  conclusion  of  the 
appellees'  evidence,  asked  leave  to  dismiss  the  appel- 
lant's case  without  prejudice.  The  court  granted  leave 
to  dismiss  so  far  as  the  appellant's  cause  of  action  was 
concerned,  but  declared  that,  since  the  appellees  were 
asking  aflEirmative  relief,  their  part  of  the  case  could  not 
be  dismissed,  and  entered  a  decree  quieting  title  in  the 
appellee  Jay  0.  Walker. 

At  the  time  the  motion  to  dismiss  was  made  the  situa- 
tion was  as  follows :  The  appellees  had  introduced  the 
testimony  of  Tom  Tuck  and  of  the  officer  of  the  bank 
where  the  deed  and  abstract  were  deposited,  showing 
affirmatively  that  the  appellant  had  failed  to  pay  or 
tender  the  money  or  otherwise  to  signify  his  acceptance 
of  the  option.  The  plaintiff,  although  present  in  person, 
offered  no  testimony  to  the  contrary.  Under  these  cir- 
cumstances, the  court,  we  think,  was  justified  in  assimi- 
ing  that,  since  the  plaintiff's  petition  was  lacking  in 
those  essential  averments,  and  he  remained  silent  while 
the  other  parties  to  the  transaction  testified  that  he 
had  not  accepted  the  option,  he  had  no  good  grounds 
upon  which  to  maintain  either  his  cause  of  action  for 
specific  performance  or  his  defense  to  the  appellees' 
cross-petition  to  quiet  title;  the  vital  point  in  each 
being  essentially  the  same.  When  the  motion  for  con- 
tinuance was  overruled,  the  court  was  undonbtedly  enti- 
tled to  look  to  the  appellant's  petition  to  see  whether 
it  contained  the  elements  of  a  meritorious  cause  of  action, 
and,  if  it  did  not,  to  decline  to  defer  the  hearing.  Since 
the  facts  upon  which  the  appellant's  right  to  specific 
performance  depended   were   identical  with   those   re- 
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quired  to  constitute  a  defense  on  his  part  to  the  cross- 
petition  to  quiet  title,  the  appellant,  we  think,  had  no 
better  right  to  a  continuance  in  his  attitude  as  a  defend- 
ant to  the  suit  to  quiet  title  than  as  plaintiff  in  the  suit 
for  specific  performance.  The  motion  to  dismiss,  made 
after  all  the  evidence  in  support  of  the  cross-petition 
was  in,  did  not,  in  our  opinion,  alter  the  situation. 

Some  controversy  has  been  raised  as  to  whether  Tom 
Tuck  should  be  treated  as  an  appellee  here,  and  there  is 
a  motion  to  dismiss  the  appeal  as  to  him.  In  view '  of 
the  record,  although  it  is  somewhat  confusing  upon  that 
point,  we  believe  the  motion  should  be  sustained,  upon 
the  ground  that  there  was  a  dismissal  of  the  case 
against  him  in  the  court  below. 

For  the  reasons  stated,  we  recommend  that  the  ap- 
peal be  dismissed  as  to  the  appellee  Tom  Tuck,  without 
prejudice  to  a  future  action  by  the  appellant  against 
him,  and  that  the  decree  of  the  court  below  in  favor  of 
the  appellees  Walker  and  against  the  appellant  be 
affirmed. 

Per  Curiam.  For  the  reason  stated  in  the  foregoing 
opinion,  the  appeal  is  dismissed  as  to  the  appellee  Tom 
Tuck,  without  prejudice  to  a  future  action  by  the  appel- 
lant against  him,  and  the  decree  of  the  court  below  in 
favor  of  the  appellees  Walker  and  against  the  appellant 
is  aflSrmed,  and  this  opinion  is  adopted  by  and  made 
the  opinion  of  the  court. 

Judgment  accobdingLtY. 


WiULiAM  E.  Delozier,  appellee,  v.  Village  op  Magnet, 

APPELLANT. 
Filed  June  19,  1^20.    No.  21092. 

1.  Municipal  Corporations:  Dibgonnectiko  Tebbitobt:  Pasties.  Sec- 
tion 6090,  Rev.  St.  1913,  glTOB  to  "a  majority  of  the  legal  Toters" 
residing  In  territory  within  and  adjacent  to  the  corporate  limits 
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of  any  city  or  Tillage  the  right  to  maintain  an  action  to  disconnect 
such  territory  therefrom.  Held,  that  a  person  who  is  the  only  legal 
voter  residing  within  such  territory  comes  within  the  designation 
and  can  maintain  the  action. 

2.  : : .  Liability  to  the  assessment  and  payment  of 

taxes  for  municipal  purposes  is  a  sufficient  interest  to  entitle  one 
to  maintain  the  action. 

3.  Appeal:  Stipiflation  of  Facts.    A  stipulation  of  facts,  not  incor- 
porated in  a  bill  of  exceptions,  cannot  be  considered  in  this  court. 

.Appeal  from  the  district  court  for  Cedar  county: 
Guy  T.  Graves,  Judge.    A^rmed, 

H.  E.  Burkett,  for  appellant. 

B.  Ready,  contra. 

Cain,  C. 

Plaintiff  bought  this  action  to  disconnect  a  half  sec- 
tion of  land,  upon  which  plaintiff  resided,  from  the  de- 
fendant village  of  Magnet.  There  was  a  decree  in  plain- 
tiff's- favor  disconnecting  the  land  from  the  village,  and 
the  village  appeals. 

There  is  no  bill  of  exceptions  in  this  case.  The  case 
was  tried  upon  the  pleadings  and  a  stipulation  of  facts, 
but  the  stipulation  of  facts  cannot  be  considered  here 
for  the  reason  that  it  is  not  incorporated  in  a  bill  of 
exceptions.  Bankers  Life  Ass'n  v.  Board  of  Commis- 
sioners, 61  Neb.  202;  Keeler  v,  Mamvarren,  61  Neb. 
663 ;  Bush  V.  Tecumseh  Nat,  Bank,  64  Neb.  451 ;  State 
Ins.  Co.  V.  Buckstaff  Bros.  Mfg.  Co.,  47  Neb.  1.  More- 
over the  stipulation  neither  adds  to  nor  detracts  from 
the  statement  of  facts  herein  contained. 

The  errors  complained  of  are  that  the  court  erred  in 
overruling  the  defendant's  demurrer  to  the  petition,  that 
the  findings  are  not  sustained  by  sufficient  evidence,  and 
that  the  judgment  is  contrary  to  law.  After  defendant's 
demurrer  to  the  petition  was  overruled,  it  filed  an  an- 
swer, and  hence  there  is  no  prejudicial  error  in  overrul- 
ing the  demurrer. 

The  answer  contained  no  denial  of  the  allegations  of 
the  petition,  which  alleged  the  following  facts:    That 
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plaintiff  resides  upon  and  occupies  the  north  half  of 
section  31,  in  township  29,  north,  range  1  west  of  the 
6th  p.  m.,  in  Cedar  county,  Nebraska,  and  is  the  only- 
voter  residing  thereon;  that  the  land  was  within  the 
corporate  limits  of  the  village  of  Magnet  and  adjacent 
thereto,  and  is  now,  and  ever  since  the  incorporation  of 
the  village  has  been,  used  for  agricultural  purposes  ex- 
clusively, and  has  never  been  laid  out  in  village  blocks, 
lots,  or  streets;  that  the  village  levied  taxes  upon 
plaintiff's  property  situated  on  the  land  for  village  pur- 
poses for  the  years  1915, 1916,  1917,  and  1918,  amounting 
in  all  to  $60,  which  the  plaintiff  paid,  and  that  the  vil- 
lage will  continue  to  levy  taxes  for  village  purposes  on 
the  property  of  the  plaintiff  located  on  said  land ;  that 
plaintiff  received  no  benefits  from  the  taxes  so  levied; 
and  that  the  assessment,  levy  and  collection  of  villasrr^ 
taxe^  upon  the  plaintiff  is  unjust  and  inequitable.  The 
answer  contains  no  denial,  but  avers  that  plaintiff  is 
not  the  *' owner"  of,  or  one  of  the  '* owners'*  of,  tho 
real  estate  described  in  the  petition ;  that  plaintiff  has 
never  paid  any  taxes  on  the  real  estate ;  that  there  are 
no  legal  '* voters"  residing  on  the  real  estate;  and  that 
the  plaintiff  has  no  interest  in  the  real  estate  sought  to 
be  detached  except  as  a  mere  cropper  thereon. 

The  decree  of  the  trial  court  contains  findinars  in  har- 
mony with  the  allegations  of  the  petition,  and  in  the 
absence  of  a  bill  of  exceptions  we  must  assume  that  the 
findings  were  sustained  by  sufficient  evidence.  The  fact 
that  the  alleerations  of  the  petition  were  not  substantial- 
ly denied  conclusively  corroborates  this  presumption. 

This  proceeding  was  brought  under  section  5090,  Rev. 
St.  1913,  which  provides  as  follows:  *' Whenever  a  ma- 
jority of  the  legal  voters  residing  on  any  territory  within 
and  adjacwt  to  the  corporate  limits  of  any  city  or 
village  *  *  *  shall  desire  to  have  the  same  discon- 
nected therefrom,  they  may  file  their  petition  in  the  dis- 
trict court^of  the  county  in  which  such  city  or  village 
is  situated  praying  that  such  territory  be  detached  there- 
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from.  •  •  •  If  the  court  find  in  favor  of  the  peti- 
tioners, and  that  justice  and  equity  require  that  such 
territory,  or  any  part  thereof,  be  disconnected  from  such 
city  or  village,  it  shall  enter  a  decree  accordingly/' 
^  The  chief  objection  of  the  appellant  is  that  the  plain- 
tiff,  being  the  only  legal  voter  in  the  territory  sought  to 
be  detached,  does  not  come  within  the  designation  of 
the  statute  requiring  **a  majority  of  the  legal  voters." 
In  other  words,  the  appellant  contends  that  the  plaintiff 
cannot  be  a  "majority '^  of  himself.  There  is  no  merit  in 
this  contention.  The  statute  regulating  the  disconnection 
of  territory  from  any  city  or  village  designates  two 
classes  of  persons  who  may  maintain  the  action.  One 
is  *'a  majority  of  the  legal  voters''  and  the  other  is 
*'the  owner  or  owners  of  any  unoccupied  territory  so 
situated.''  Obviously  the  intent  of  the  legislature  was 
that  no  such  action  could  be  maintained  by  a  minority 
of  the  voters  residing  in  the  territory  sought  to  be  dis- 
connected. When,  therefore,  all  the  voting  population 
of  the  territory  sought  to  be  detached  makes  the  petition, 
the  desijBm  of  the  legislature  is  fully  complied  with,  even 
though  the  total  votinsr  population  consists  of  but  one 
person.  We  do  not  doubt  the  accuracy  of  the  definitions 
of  the  word  ** majority"  set  out  in  appellant's  brief,  but 
they  are  inapplicable  here.  If  appellant's  contention  is 
sound,  then  a  solitary  voter  residing  in  territory  wholly 
unsuited  to  municipal  purposes  could  escape  the  burdens 
of  municipal  taxation  of  no  benefit  to  himself  only  by 
the  method  pointed  out  in  appellant's  brief  of  taking 
up  his  belongings  and  going  elsewhere.  We  cannot  be- 
lieve this  to  have  been  the  design  of  the  legislature  in 
enacting  the  statute  upon  which  this  action  is  based. 
The  land  sought  to  be  detached  was  a  half  section  of 
farm  land  that  had  been  used  wholly  for  agricultural 
purposes  and  had  never  been  laid  out  in  town  lots  or 
blocks  and  was  wholly  unsuited  to  municipal  purposes. 
Still  the  plaintiff  was  required  to  pay  taxes  for  village 
purposes  from  which  he  got  no  benefit.    The  petition 
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alleged  that  the  assessment  of  village  taxes  on  plaintiff's 
property  was  unjust  and  inequitable,  and  that  justiec 
and  equity  require  that  the  land  be  disconnected  from 
the  village.  Even  this  allegation  was  not  denied.  The 
allegations  of  the  petition  undenied  by  the  answer  are 
amply  suflScient  to  sustain  the  judgment  of  the  dis- 
trict court,  without  having  recourse  to  the  presumption 
of  law  that  the  judgment  is  supported  by  suflScient  evi- 
dence. Appellant  contends  that  plaintiff  is  not  the 
real  party  in  interest,  but  liability  to  municipal  taxation 
is  a  sufScient  interest  to  enable  him  to  maintain  the 
action. 

We  recommend  that  the  judgment  of  the  district  court 
disconnecting  the  half  section  of  land  described  in  the 
petition  from  the  village  of  Magnet  be  affirmed. 

Per  Ctjhiam.  For  the  reasons  stated  in  the  foregoine: 
opinion,  the  judgment  of  .the  district  court  is  affirmed^ 
and  this  opinion  is  adopted  by  and  made  the  opinion  of 

the  court. 

Affirmed. 


State,  ex  reii.  John  H.  Hopkins,  appellee,  v.  Darius  M. 
Amsberry,  Secretary  of  State,  appellant. 

FiLBD  June  29,  1820.    No.  21236. 

Appeal  from  the  district  court  for  Lancaster  county : 
William  M.  Morning,  Judge.    Appeal  dismissed. 

Clarence  A.  Davis,  Attorney  General,  and  Qeorge  W. 
Ayres,  for  appellant. 

John  H.  Hopkins  and  John  P.  Breen,  contra. 

L.  M.  Pemberton  and  W.  T.  Thompson,  amid  curue. 

Per  Curiam.  The  decision  of  this  case  is  controlled  by 
that  in  State,  ex  rel.  Ayres  v.  Amsberry,  ante,  p.  279,  and 
the  appeal  is  therefore  dismissed. 

104  Neb.--49 
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JbANETTB    JesSOP     ET    Ali.,    APPELLANTS,     V.     AuGUSTA      C. 

Brown  bt  al.,  appellees. 

Filed  Jutve  29,  1920.    No.  20824. 

1.  Wills:  Mutual  Wills:  Trusts.  An  agreement  between  a  brother 
and  sister  for  the  execution  of  mutual  wills,  which  in  specific  terms 
purports  to  bind  the  survivor  to  bequeath  the  property  received 

under  the  will  to  blood  relations,  but  does  not  clearly  and  reason-  ; 

ably  establish  a  similar  obligation  as  to  the  survivor's  individual  j 

property,  will  not  be  held  to  create  a  trust  except  as  to  the  prop-  | 
erty  which  the  survivor  has  taken  under  the  will. 

2.  :   :   :    Satisfaction  of  Tbust.     Property  was 

bequeathed  under  an  agreement  to  dispose  of  it  to  the  blood  re- 
lations of  the  parties.  The  taker,  during  his  lifetime,  paid  to  or 
for  the  benefit  of  such  relations  an  amount  equal  to  the  property 
received.  Heldt  such  payment  constituted  a  satisfaction  of  the 
trust. 

Appeal  from  the  district  court  for  Douglas  county: 
George  A.  Day,  Judge.   Affirmed, 

Weaver  £  Giller,  for  appellants. 

Fawcett,  Mockett  S  Walford,  and  Lysle  I.  Abbott, 
contra. 

MOBRISSEY,  C.  J. 

Plaintiffs  brought  this  suit  to  establish  a  trust  for  their 
benefit  in  property  conveyed  by  deed,  or  devised  under 
the  will  of  Edward  J.  Brown,  deceased,  to  his  wife, 
Augusta  C.  Brown.  There  was  judgment  for  defend- 
ants, and  plaintiffs  have  appealed. 

Mrs.  Jeanette  Benson  conducted  a  dry-goods  store  in 
Omaha,  from  1887  until  her  death  in  1905.  During  these 
years,  there  lived  with  her,  David  Benson,  her  husband, 
her  widowed  sister,  Mrs.  Jessop,  and  Mrs.  Jessop's 
children.  In  Quincy,  Illinois,  lived  Edward  J.  Brown, 
a  bachelor  brother  of  Mrs.  Benson  and  Mrs.  Jessop. 
Brown  loaned  money  to  Mrs.  Benson  for  use  in  her 
dry-goods  business  and  took  her  promissory  notes   as 
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evidence  thereof.  Mrs.  Jessop  acted  as  housekeeper, 
while  the  money  to  maintain  the  house  and  family  was 
supplied  from  the  mercantile  business  of  Mrs.  Benson. 
It  is  alleged  by  plaintiffs  that  in  1903  Mrs.  Benson  and 
her  brother,  Edward  J.  Brown,  entered  into  a  contract 
for  mutual  wills,  whereby  Mrs.  Benson  was  to  name 
Brown  as  legatee  in  her  will,  subject  to  certain  pro- 
visions made  for  her  husband,  and  the  brother  was  to 
name  Mrs.  Benson  as  legatee  under  his  will ;  it  being 
understood  that  the  survivor  was  to  distribute  the 
property  in  such  amounts  and  proportions  as  the  sur- 
vivor thought  best  among  their  blood  relations.  It  is 
sufficiently  alleged  and  shown  that  plaintiffs  are  the 
children  and  grandchild  of  Mrs.  Jessop,  and  are  the 
blood  relations  who  would  inherit  the  property  if  the 
trust  relationship  were   established. 

Mrs.  Benson  and  Mr.  Brown  each  executed  a  will 
as  agreed,  and,  in  March,  1905,  Mrs.  Benson  died.  The 
will  already  mentioned  was  duly  admitted  to  probate, 
and  Mr.  Brown  took  charge  of  all  of  the  property  belong- 
ing to  Mrs.  Benson,  aggregating  some  $50,000.  Among 
other  claims  presented,  allowed,  and  paid,  were  the 
promissory  notes  executed  by  Mrs.  Benson  and  payable 
to  Mr.  Brown,  aggregating  with  interest,  $32,000.  No 
dispute  or  controversy  arose  between  any  of  the  parties 
until. after  the  distribution  of  the  assets  of  Mrs.  Ben- 
son's estate.  Subsequently,  family  discord  arose:  Mr. 
Brown  left  the  home  of  his  sister,  Mrs.  Jessop,  where 
he  had  established  a  residence  immediately  after  the 
death  of  his  sister,  Mrs.  Benson,  and  on  December  4, 
1909,  he  married  defendant,  Augusta  C.  Brown.  He  was 
then  about  70  years  of  age.  October  19,  1911,  probably 
with  a  view  of  adjusting  all  difficulties  between  himself 
and  his  kin,  he  entered  into  a  contract  whereby  he  con- 
veyed valuable  property  to  certain  of  them,  and  they 
executed  what,  no  doubt,  he  regarded  as  a  release  of 
any  claim  they  might  have  uf)on  his  property.  There- 
after he  conveyed  certain  real  estate  to  his  wife  and 
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executed  a  will  making  her  the  sole  devisee.     He  died 
in  March,  1916. 

It  is  the  contention  that,  by  the  agreement  entered 
into  between  Mrs.  Benson  and  Mr.  Brown,  a  trust  for 
the  benefit  of  plaintiffs  was  created  in  all  of  the  prop- 
erty of  which  either  party  might  die  seised,  except  only 
the  provision  made  in  the  will  of  Mrs.  Benson  for 
the  benefit  of  her  husband,  about  which  there  is  no 
controversy.  The  terms  of  this  agreement,  so  far  as 
it  is  shown,  must  be  gathered  mainly  from  two.  letters 
written  by  Mr.  Brown  to  his  sister,  Mrs.  Benson,  taken 
in  connection  with  the  subsequent  execution  of  wills  by 
the  parties.  The  first  letter  is  dated  Quincy,  Illinois, 
January  21,  1903,  and  reads  as  follows : 

*  *  Dear  Net :  I  arrived  home  this  a.  m.  on  time  and  all 
right.  Last  night  I  went  to  bed  early  and  I  think  have 
thought  out  a  way  -to  fix  that  matter  we  were  discussing. 
Now,  in  no  event  we  do  not  want  those  notes  to  become 
public  if  we  can  well  avoid  it.  So  here  is  my  suggestion, 
I  will  substitute  your  name  in  the  place  of  Jennie 's  in  my 
will  so  far  as  the  notes  are  concerned.  And  you  substi- 
tute my  name  in  the  place  of  Jennie's  in  your  will.  I 
think  .we  are  both  of  the  same  mind  as  to  where  we 
eventually  want  it  to  go.  Now,  I  am  willing  to  let  the 
survivor  dispose  of  it  in  such  amounts  and  proportions 
as  the  survivor  may  think  best  to  our  blood  relation. 
That  part  relative  to  Dave  need  not  be  changed  at  all. 
Now,  if  this  idea  strikes  you  favorably  I  will  have  a 
couple  new  wills  drawn  up  and  send  them  to  you,  and  if 
you  approve  of  them  you  can  sign  one  and  I  will  sign 
the  other. 

'*If  you  fall  heir  to  the  notes,  you  can  immediately 
destroy  them.  It  on  the  other  hand  I  become  the  heir  I 
would  hold  the  notes  to  offset  any  possible  contest  of  the 
will  that  might  possibly  arise. 

'^I  certainly  would  dispose  of  all  that  you  left  me,  as 
I  think  yow  would  desire.    And  I  am  sure  that  you  would 
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do  the  same  with  what  you  might  be  heir  from  me.  Think 
this  over  a  nd  let  me  know  how  it  strikes  you. 

**Your  brother,  Ed.  J.  Brown/' 

The  second  letter  is  dated  Quincy,  Illinois,  January 
27,  1903,  and  is  as  follows :  , 

'*I  inclose  you  my  will  duly  signed  for  your  reading. 
Also  one  for  you  to  sign,  made  as  per  my  letter  to  you 
on  the  subject.  Of  course  if  either  one  of  us  go  first  then 
it  would  be  the  immediate  duty  of  the  surviror  to  make 
another  will  disposing  of  the  property  as  the  deceased 

one  would  desire  as  we  each  understand  it. 

»  

**It  would  be  well  to  take  this  up  to  Judge  Fawcett 
and  let  him  look  them  over,  and  then  you  sign  and  have 
your  will  properly  witnessed. 

"I  have  had  them  made  as  short  and  to  the  point  as 
it  seems  to  me  it  could  have  been  done,  at  the  same  time 
covering  all  necessary  points.  I  will  retain  your  old  will 
until  you  return  these  to  me  and  will  at  once  destroy  my 
old  one,  and  wiU  return  your  old  one  for  you  to  destroy. 

** Affectionately,    Ed.*' 

May  it  be  said  from  a  reading  of  these  letters  that  it 
was  the  intention  of  the  parties  to  this  correspondence 
to  create  a  trust  for  the  benefit  of  their  blood  relations, 
not  only  in  the  property  which  one  might  inherit  from 
the  other,  but  in  the  property  which  each  then  and  there 
held  separately?  In  support  of  their  contention  plain- 
tiffs cite  the  case  of  Brown  v.  Webster,  90  Neb.  591,  37 
L.  R.  A.  n.  s.  1196,  where  this  court  enforced  an  aerreo- 
ment  entered  into  between  husband  and  wife  for  mutual 
wills.  In  that  case  the  contract  was  for  the  benefit  of 
the  parties  thereto,  and  it  expressly  covered  the  'prop- 
erty  owned  by  each.  In  the  instant  case  neither  party 
was  legally  bound  for  the  support  of  the  sister,  Mrs. 
Jessop,  or  the  members  of  her  family.  It  is  evident  that 
a  strong  bond  of  affection  existed,  and  there  can  be 
little  doubt  that  Mrs.  Benson,  a  childless  wife  of  ad- 
vanced years,  and  her  bachelor  brother,  intended  that 
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the  property  should  ultimately  descend  to  the  children 
of  the  sister. 

But  for  either  to  intend  to  surrender  full  power  and 
control  over  individual  property,  acquired  by  years  of 
toil,  is  contrary  to  human  experience.   It  is  quite  reason- 
able to  assume  that  one  of  these  parties  might  be  willing 
to  take  the  property  of  the  other,  hold  it  in  the  nature 
of  a  trust,  and  at  death  transfer  it  to  the  blood  relations ; 
but  it  is  unreasonable  to  assume  that  either,  while  still 
actively  engaged  in  business,  intended  to  surrender  con- 
trol over  his  own  property.    In  this  connection,  it  may 
be  noted  that  in  the  last  paragraph  of  the  first  letter  Mr. 
Brown  stated:    *'I  certainly  would  dispose  of  all  that 
you  left  me,  as  I  think  you  would  desire.     And  I  am 
sure  that  you  would  do  the  same  with  what  you  might 
be  heir  from  me. ' '    This  suggests  the  obligation  to  pass 
on  the  amount  inherited  to  the  blood  relations,  but  it 
does  not  constitute  an  agreement    to    thus  deal  with 
the  property  accumulated  and  owned  by  the  individual. 
While  the  decree  of  the  district  court  finds  in  favor 
of    defendant  on  a  number  of  grounds,  including  the 
contract  entered  into  between  the  parties  on  October  19, 
1911,  to  which  we  have  previously  referred,  we  do  not 
deem  it  necessary  to  a  disposition  of  the  case  to  set  out 
that  contract,  or  to  make  it  the  basis  of  our  judgment. 
We  are  convinced  from  the  record  that  no  trust  was 
created  for  the  benefit  of  plaintiffs    in  any  of  the  prop- 
erty owned  or  held  by  Mr.  Brown,  other  than  the  prop- 
erty he  took  under  the  will  of  his  sister,  Mrs.  Benson. 
This  leads  us  to  a  consideration  of  the  property  thus 
acquired.    It  is  claimed  by  plaintiffs  that  the  promissory 
notes  presented  by  Edward    J.  Brown    and    allowed 
against  the  estate  of  Mrs.  Benson  did  not  represent  a 
bona  fide  indebtedness.    It  is  said  by  defendant  that 
the  genuineness  of  this  claim  cannot  be  determined  in  this 
collateral  proceeding,  but  it  is  not  necessary  to   pass 
upon  that  question.      The    evidence    preponderates  in 
favor  of  defendant's  claim  that  the  notes  constituted  a 
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valid  claim  against  Mrs.  Benson's  estate  for  money 
which  her  brother  had  actually  loaned  for  use  in  her 
business.  The  district  court  found,  and  the  record 
abundantly  supports  the  finding,  that  there  came  into 
the  hands  of  Edward  J.  Brown,  as  legatee  under  the 
will  of  Mrs.  Benson,  only  the  sum  of  $7,332.25  and  a 
diamond  breastpin,  the  value  of  which  is  not  shown.  He 
paid  to,  or  for  the  benefit  of,  the  sister,  Mary  A. 
Jessop,  and  her  children,  an  amount  in  excess  of 
$13,000,  and  also  conveyed  to  certain  of  them  real  es- 
tate of  the  value  of  several  thousand  dollars.  He  has 
fully  accounted  for  all  the  property  he  received  under 
the  will  of  Mrs.  Benson. 

Plaintiff's  petition  is  without  equity,   and  the  judg- 
ment of  the  district  court  is 

Affirmed. 
Letton,  Rose  and  Day,  JJ.,  not  sitting. 


Martin  I.  Brower,  appellee,  v.  Mary  E.  TJmstead  et  al., 

APPELLANTS. 
Filed  June  29,  1920.    No.  20450. 

1.  Insane  Persons:  Dischabge  of  Gttabdiait:  Notice.  In  a  proceeding 
for  the  discharge  of  a  guardian  of  an  incompetent  person,  notice 
should  be  given  to  the  children,  next  of  kin,  or  the  close  personal 
friends  of  the  ward,  as  the  circumstances  of  the  case  may  require 
in  the  discretion  of  the  county  court,  though  there  Is  no  statutory 
provision  therefor. 

2.  Deeds:  Incompetenct  of  Qrantob.  .Evidence  examined,  and  held 
that  the  grantor  in  the  conveyances  sought  to  be  set  aside  was 
incompetent  and  under  guardianship  on  account  of  such  incom- 
petency at  the  time  the  conveyances  were  executed. 

Eehearing  of  case  reported  in  103  Neb.  828.  Former 
judgment  vacated,  and  judgment  of  district  court  af- 
firmed. 
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Letton,  J. 

A  former  opinion  in  this  case  is  reported  in  103  Neb. 
828. 

The  district  court  rendered  a  decree  setting  aside 
certain  conveyances  made  by  an  alleged  incompetent. 
Defendants  appeal. 

In  October,  1912,  Margaret  Lamb,  upon  the  applica- 
tion of  her  daughter,  Mary  E.  TJrastead,  was  placed 
under  guardianship,  the  court  finding  that,  by  reason 
of  old  age  and  mental  weakness,  she  was  mentally  in- 
capable and  incompetent  to  manage  her  property.  The 
guardian  was  appointed  and  continued  to  act  until  May 
22,  1914;  On  that  date  Mrs.  Lamb  filed  an  application 
for  the  discharge  of  the  guardian.  The  guardian  filed 
his  resignation  and  his  final  accounts.  This  was  all  done 
without  notice  to  the  children  of  Mrs.  Lamb.  On  the 
same  date,  Mary  E.  Umstead,  daughter  of  Mrs.  Lamb, 
and  Charles  B.  Lamb,  a  son,  procured  certiain  transfers 
to  property  to  be  made  by  her  to  them.  The  other 
children  did  not  discover  what  had  been  done  until 
about  three  weeks  later ;  then  they  perfected  an  appeal 
from  the  judgment  of  the  county  court  discharging  the 
guardian. 

While  there  is  no  statute  providing  for  notice  before 
the  guardian  of  an  incompetent  can  be  discharged, 
notice  should  in  all  cases  be  given  to  the  children,  next 
of  kin,  or  close  personal  friends  of  the  incompetent,  as 
the  circumstances  may  require  in  the  discretion  of  the 
court;  and,  while  the  order  of  the  county  court  dis- 
charging the  guardian  may  not  be  subject  to  collateral 
attack,  the  method  of  discharge  was  not  to  be  commend- 
ed, and  should  not  have  been  had  without  suflBcient  evi- 
dence to  show  restoration  of  the  ward's  mental  com- 
petency.    Prante  v.  Lompe,  77  Neb.  377. 

There  is  no  difference  in  our  statute  with  respect  to 
notice  for  the  appointment  or  discharge  of  such  a 
guardian.  In  many  instances  it  might  cause  a  real 
hardship  if  a  guardian  could  not  be  appointed  to  care 
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for  the  person  and  property  of  an  incompetent  person 
in  a  prompt  and  speedy  manner.  The  majority  of 
courts  hold  that,  nnless  required  by  statute,  such  a 
notice  is  not  essential  to  jurisdiction,  though  the  county 
court  may  require  it  in  his  discretion,  but  where  prop- 
erty rights  are  involved  and  the  parties  interested  are 
not  before  the  court,  notice  should  be  given,  unless 
speedy  action  is  advisable  to  conserve  the  interests  of 
the  incompetent. 

The  record  shows  that  Mrs.  Lamb  was  not  before  the 
county  court  on  the  date  of  her  release;  there  was 
no  personal  examination,  and  no  testimony  was  taken  as 
to  her  condition.  It  is  shown  that  Mrs.  Lamb  was  not 
physically  able  to  take  care  of  herself,  or  administer  to 
her  own  wants;  that  she  resided  with  her  daughter, 
Mrs.  Umstead,  at  the  time  the  guardian  was  appointed, 
and  continued  so  to  reside  until  the  date  of  her  death. 
She  could  not  see  very  well,  and  her  condition  was  such 
as  to  require  assistance  in  moving  from  one  room  to 
another,  and  her  daughter  or  a  trained  nurse  was  in  at- 
tendance upon  her  during  all  this  time. 

The  evidence  regarding  her  mental  condition  is  in 
direct  conflict,  but  we  are  satisfied  from  the  whole 
record  that  she  waa  incompetent  to  take  care  of  her 
own  affairs  on  the  date  the  transfers  were  made.  The 
former  judgment  of  this  court  is  set  aside,  and  the 
judgment  of  the  district  court 

Affirmed. 
Rose,  J.,  not  sitting. 


John  G.  Harrahiix,  appellant,  v,  Ed.  Bell,  appellee. 

Filed  Junk  29,   1920.     No.   21070. 

Trial:  Dibegtion  of  Vebdict.  "Where  the  plaintiff's  evidence  in  an 
action  at  law  tends  to  ostabUsh  every  fact  which  he  is  required 
to  prove  to  entitle  him  to  a  verdict,  and  reasonable  men  might 
differ,  upon  a  consideration  of  aU  of  the  evidence,  as  to  whether 
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all  of  the  necessary  facts  were  established,  the  trial  court  should 
refuse  to  direct  a  verdict  for  the  defendant.*'  Straight  v.  Coleman, 
90  Neb.  92. 

Appeal  from  the  district  court  for  Lancaster  county: 
Leonard  A.  FiANSBURa,  Judge.    Reversed. 

S.  S.  Bishop  and  Burkett,  Wilson  d  Brown,  for  ap- 
pellant. 

Fawcett,  Mockett  &  Walford,  contra. 

Letton,  J. 

The  petition  alleges  that  the  defendant,  a  farmer, 
furnished  plaintiff,  a  farm  hand,  with  a  team  of  mules, 
wagon  and  harness  for  the  purpose  of  hauling  com; 
that  the  mules  were  vicious  and  inclined  to  run  away; 
that  the  harness  was  old  and  ill-fitting,  and  the  tugs 
wore  so  long  that  the  tongue  was  easil^v  dropped ;  that 
the  wagon  tongue  dropped,  the  team  hecame  frightened 
and  started  to  run,  and  plaintiff  was  thrown  from  the 
wagon,  breaking  his  left  ankle  and  suffering  other 
severe  injuries,  for  which  he  asks  damages. 

The  answer  alleged  that  plaintiff  was  familiar  with 
the  disposition  of  the  mules,  with  the  condition  of  the 
harness  and  wagon,  which  was  open  and  obvious,  that 
he  assumed  the  risk,  and  that  the  accident  was  caused 
by  the  plaintiff's  own  carelessness.  The  trial  court  di- 
rected a  verdict  for  defendant  at  the  close  of  the  evi- 
dence.   Plaintiff  appeals. 

The  evidence  shows  that  plaintiff  was  experienced  in 
farm  work.  He  testified  that  the  tugs  were  so  long  and 
the  tongue  so  short  that  it  was  liable  to  drop  out  of  the 
neck-yoke ;  that  he  had  been  using  a  clevis  in  such  a  way 
as  to  prevent  this,  but  that  defendant,  upon  being  told  of 
this,  ordered  him  not  to  use  it ;  that  the  harness  could  be 
used  upon  other  wagons  safely,  but  not  upon  this  wagon, 
because  of  the  shortness  of  the  tongue,  unless  the  clevis 
was  used;  and  that  the  clevis  was  not  used  at  the  time 
of  the  accident.  He  also  testifies  that  he  told  defendant 
he  could  not  shorten  the  tugs  on  account   of  an  iron 
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piece  upon  one  of  them  which  would  not  pass  through 
the  buckle,  and  denies  that  defendant  ever  tqld  him  to 
shorten  the  neck-yoke  straps. 

The  testimony  of  defendant  is  substantially  to  the 
effect  that  he  had  directed  the  plaintiff  to  take  off  the 
clevis  and  shorten  the  tugs  or  breast  straps ;  that  this 
had  -not  been  done;  and  that  plaintiff  immediately 
after  the  accident  told  him  that  he  had  the  clevis  in  the 
end  of  the  tongue ;  that  the  pin  came  out  and  let  the 
tongue  down,  and  the  team  ran  away ;  and  that  plaintiff 
then  handed  him  the  clevis. 

Plaintiff  contends  that  the  direction  to  shorten  the 
tugs  could  not  be  complied  with;  that  this  fact  was 
called  to  defendant's  attention,  but  nothing  was  done, 
and  plaintiff  had  no  other  recourse  than  to  go  ahead  and 
use  the  equipment  furnished;  and  that  '^where  a  ser- 
vant, in  obedience  to  the  requirements  of  his  master, 
uses  and  operates  machinery  which,  though  defective,  is 
not  of  such  dangerous  character  that  it  may  not  with 
reasonable  probability  be  safely  used  by  the  exercise 
of  reasonable  skill  and  caution,  he  does  not,  as  a  matter 
of  law,  assume  the  risk  of  injury  resulting  from  the 
master's  negligence.''  Usher  v,  American  Smelting  £ 
Refining  Co.,  97  Neb.  526 ;  Lee  v.  Smart,  45  Neb.  318 ; 
Sioux  City  d  P.  fl.  Co.  v.  Finlayson,  16  Neb.  578; 
Thomsen  v.  Johst,  93  Neb.  375. 

On  the  other  hand,  defendant  insists  that  the  team, 
wagon  and  harness  come  under  the  rule  belonging  to 
"simple  tools,"  and  that  because  plaintiff  knew  that  the 
appliances  were  defective  he  assumed  the  risk. 

The  party  against  whom  a  verdict  is  directed  is  en- 
titled to  have  every  controverted  question  of  fact  re- 
solved in  his  favor,  and  to  have  the  benefit  of  any 
inference  that  reasonably  can  be  deduced  from  the  facts 
in  evidence.  The  court  must  assume  that  all  facts 
which  the  plaintiff's  evidence  reasonably  tends  to  es- 
tablish must  be  taken  as  true,  unless  facts  to  the  con-^ 
trary  are  established  by  uncontrovertible  physical  laws. 
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or  by  such  an  overwhelming  mass  of  testimony  that  no 
reasonable  mind  could  accept  it  as  being  true.  We 
must  accept,  therefore,  that  the  harness  was  defective 
Vhen  used  upon  the  particular  wagon  which  plaintiff 
was  required  to  drive ;  that  it  was  impossible  to  shorten 
the  tugs;  and  that  plaintiff  was  not  using  the  clevis, 
which  he  had  been  forbidden  to  use,  at  the  time  of  the 
accident.  These  facts,  standing  alone,  would  support 
a  verdict  for  the  plaintiff.  Accepting  plaintiff's  evi- 
dence, defendant  was  negligent.  The  questions  involved 
should  have  been  submitted  to  the  jury,  and  the  court 
erred  in  directing  a  verdict  for  defendant. 

RSVEBSSD. 

Flaksburo^  J.,  not  sitting. 


Alson  B.  Cole  v.  State  op  Nebraska. 

Filed  June  29,  1920.    No.  21462. 

1.  Crimiittl  Law:  Cobam  Nobis:  Petition.  Eren  if  the  right  to  a  writ 
of  error  coram  nobis  exists  in  this  state,  which  is  not  decided, 
a  petition  for  the  same  must  allege  specific  facts,  which  if  known 
at  the  time  the  Judgment  was  rendered,  would  have  prevented  its 
rendition. 

2.  Petition  examined,  and  held  not  to  state  facts  sufficient  to  warrant 
the  district  court  in  granting  such  a  writ. 

Error  to  the  district  court  for  Howard  county: 
Bayard  H.  Paine,  Judge.    Affirmed. 

J.  M.  Priest,  for  plaintiff  in  error. 

Clarence  A.  Davis,  Attorney  General,  and  Mason 
Wheeler,   contra. 

Letton,  J. 

A  ** petition  for  a  wrif  of  error  coram  nobis''  was 
filed  in  the  district  court  for  Howard  county  on  Feb- 
ruary 20,  1920,  directed  to  Honorable  Bayard  H.  Paine, 
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one  of  the  judges  of  that  court,  setting  forth  a  number 
of  facts  occurring  at  the  joint  trial  of  one  Grammer  and 
Cole,  the  petitioner,  for  murder,  resulting  in  conviction 
on  March  28, 1918,  and  sentence  of  death.  The  district 
court  denied  the  relief  prayed,  and  dismissed  the  case 
A  motion  for  a  new  trial  was  filed  after  the  statutory 
time  had  elapsed,  and  was  properly  overruled. 

The  first  complaint  made  in  the  petition  for  the  writ 
is  that  three  days  had  not  .expired  after  conviction  and 
before  sentence.  Errors  of  fact  only  are  grounds  for 
the  issuance  of  such  a  writ.  State  v.  Calhoun,  50  Kan. 
523,  18  L.  R.  A.  838,  note;  Fugate  v.  State,  85  Miss.  94, 
note  to  3  Am.  &  Eng.  Ann.  Cas.  328;  Asbell  v.  State, 
62  Kan.  209 ;  Hamlin  v.  State,  67  Kan.  724,  2  R.  C.  L. 
305.  Notwithstanding  this,  we  will  consider  all  the 
allegations  of  the  petition. 

It  is  alleged  that  counsel  then  representing  the 
petitioner,  but  not  now  acting  for  him,  refused  to  file 
a  motion  for  a  new  trial,  and  so  informed  the  trial 
judge.  There  is  no  charge  in  the  petition  of  bad  faith 
or  wrong-doing  on  the  part  of  the  former  counsel.  He 
doubtless  believed  that  his  client  was  guilty,  and  that 
when  one  accused  of  a  heinous  crime,  confessed  it  in 
open  court  by  a  plea  of  guilty,  and  the  jury,  after  hear- 
ing the  testimony,  imposed  the  statutory  penalty,  a 
motion  for  a  new  trial  would  be  useless.  The  court  did 
not  err  in  pronouncing  sentence. 

It  is  next  alleged  that  the  court  did  not  comply  with 
section  9130,  Rev.  St.  1913,  relative  to  the  method  of 
proceeding  when  a  plea  of  guilty  of  murder  is  entered, 
and  that  the  instructions  to  the  jury,  informing  them 
that  it  was  their  duty  under  the  laws  of  the  state  to 
determint  which  of  the  penalties,  imprisonment  for 
life,  or  the  death  penalty,  should  be  inflicted,  were  er- 
roneous. We  have  construed  the  law  in  these  respects 
in  the  cases  hereinafter  mentioned,  and  abide  by  these 
decisions.  The  district  court  after  the  term  cannot 
grant  a  new  trial  on  such  grounds. 
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own  to  support.  He  testifies  that  her  husband  had  left 
her  years  ago ;  that  she  was  in  need  of  assistance ;  and 
that  he  sent  her  a  little  money  whenever  he  could,  but 
he  was  very  indefinite  as  to  the  intervals  of  time  be- 
tween remittances.  It  is  admitted  that  the  other  brother 
will  testify  that  he  has  not  contributed  anything  to  the 
support  of  the  mother.  A  witness  testified  that  Musco 
had  procured  him  to  write  letters  home  inclosing  the 
money  orders,  and  that  he  had  told  the  witness  he  had 
been  supporting  his  mother;  that  her  second  husband 
did  not  do  so;  and  that  he  was  trying  to  save  enough 
money  to  bring  her  to  this  country  to  keep  house  for 
him. 

In  Victor  Chemical  Works  v.  Industrial  Board,  274 
HI.  11,  23,  a  brother  of  the  deceased  testified  that  the 
father  and  mother  were  living  in  Italy;  that  the  de- 
ceased contributed  to  the  support  of  the  family  prior 
to  his  death ;  that  he  had  seen  the  receipt  for  a  money 
order  for  $40,  which  the  deceased  showed  to  him.  An- 
other witness  testified  that  he  knew  the  deceased  in 
Italy,  and  knew  him  when  he  arrived  in  this  country; 
that  he  assisted  him  as  interpreter  in  procuring  a 
money  order,  which  was  sent  to  the  father.  Another 
witness  testified  to  the  same  effect.  *' There  was  other 
evidence,  consisting  of  declarations  of  the  deceased  at 
the  time  he  sent  the  money  to  his  father  and  his  purpose 
in  sending  it,  and  that  his  parents  depended  upon  him 
for  support,  which  was  objected  to,  and  which  objections 
should  have  been  sustained.''  After  stating  the  neces- 
sity for  competent  and  legal  evidence,  the  court  held 
that  there  was  sufficient  competent  evidence  to  sustain 
the  finding  of  the  industrial  board  that  the  deceased 
left  parents,  and  that  he  had  within  five  years  con- 
tributed to  their  support.  The  evidence  in  the  case  at 
bar  is  stronger  than  the  evidence  in  that  case,  even 
after  disregarding  the  declarations  of  the  deceased, 
which  were  incompetent  as  hearsay  testimony. 
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In  Tirre  v.  Bush  Terminal  Co.,  158  N.  Y.  Supp.  883, 
it  was  held  that  the  evidence  as  to  dependency  was  in- 
suflScient,  but  the  court  intimated  that  the  claimant 
daughter,  who  lived  in  New  York,  might  be  presumed 
to  know  if  the  mother  was  still  living,  and,  if  so,  as  to 
her  financial  circumstances,  and  since  no  explanation 
was  made  as  to  why  she  did  not  testify  at  the  hearing, 
and  the  findings  of  dependency  were  based  solely  upon 
hearsay  and  insufiicient  testimony,  the  case  was  sent 
back  to  the  commission,  to  the  end  that  her  testimony 
and  that  of  any  other  witnesses  might  be  taken  as  to 
the  existence  and  dependency  of  the  mother. 

We  are  satisfied  that  there  is  sufficient  evidence  in 
this  record  to  justify  a  holding  that  the  mother  is  de- 
pendent. The  facts  that  the  brother  in  Omaha  had 
heard  from  her  by  letters  at  intervals  for  nearly  20 
years,  that  it  was  a  matter  of  family  knowledge  that 
the  stepfather  had  deserted  her,  and  that  she  was  in 
poor  circumstances,  and  the  positive  and  undisputed 
evidence  that  the  deceased  and  his  brother  had  been 
sending  her  money  at  intervals  for  the  purpose  of  her 
support,  in  connection  with  the  fact  that  the  brother 
testified  that  the  deceased  was  not  indebted  to  his 
mother,  constitute,  in  the  absence  of  any  evidence  to 
the  contrary,  sufficient  reason  to  hold  that  the  mother 
was  dependent  upon  the  deceased.  The  case  does  not 
fall  within  the  rule  that  where  the  judgment  of  the 
trial  court  is  based  upon  conflicting  testimony,  and  there 
is  sufficient  competent  evidence  to  sustain  the  verdict, 
it  will  not  be  disturbed  unless  clearly  wrong,  because 
the  evidence  here  is  undisputed,  and  part  of  it  is 
documentary.  We  are  of  the  opinion  that  the  finding 
of  the  district  court  upon  the  issues  of  support  and 
dependency  should  be  set  aside. 

The  defense  is  made  by  the  casualty  company  that 
the  defendant  was  employed  upon  the  grounds  of  the 
Carter  Lake  Club,  in  the  state  of  Iowa;  that  the 
Nebraska  workmen's  compensation  act  has  no  applica- 
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tion;  that  the  policy  only  covers  losses  tinder  the 
Nebraska  act,  and  it  is  not  authorized  to  insure,  and 
did  not  insure,  injuries  to  employees  under  tlbe  Iowa 
workmen  *s  compensation  act.  This  defense  and  the 
reply  pleading  estoppel  were  not  passed  upon  by  the 
trial  court. 

The  question  whether  workmen's  compensation  actp 
have  extraterritorial  operation  is  one  as  to  which  the 
courts  are  divided.    The  question  very  largely  depends 
upon  the  construction  given  to  the  statute  of  each  par- 
ticular state.    We  find  it  unnecessary  to  now  determine 
the  question  of    extraterritoriality,  and    are  the  more 
reluctant  to  do  so  on  acconnt  of  the  fact  that  this  issue 
has  been  briefly  argued  only  by  the  defendant  casualty 
company.    Neither  in  the  petition  nor  in  the  answer  of 
the    employer  is    there    any    allegation  that    the  de- 
ceased was  employed  to  work  in  Iowa,  or  that  he  was 
injured  in  that  state.    No  such  issue  is  raised.     So  far 
as   the   answer  of   the   employer  is   concerned,   if   the 
facts  are   established    that    the    accident    causing    the 
death  of  Musco  arose  out  of  and  in  the  course  of  his 
employment,  and    his    mother  was    a    dependent,    the 
plaintiff  is  entitled  to  a  judgment  against  the   Carter 
Lake  Club.    Only  in  the  answer  of  the  casualty  com- 
pany is  it  alleged  that  the  deceased  was  employed  in 
Iowa  and  was  killed   in   that   state.      A  cross-petition 
against  the  casualty  company  and  a  reply  to  the  an- 
swer of  the  casualty  company  were   filed  by   the   em- 
ployer, and  both  in  the  cross-petition  and  in  the  reply 
facts  are  pleaded  as  constituting  an   estoppel   against 
the  casualty  company  to  defend  upon  the  ground  that 
it  is  not  liable  because  the  policy   was   issued   to   in- 
demnify against  liability  under  the   Nebraska   act,  and 
the    injury    occurred  in  Iowa.      These    facts,    in    sub- 
stance, arc  as  follows:    That  at  the  time  the  insurance 
was  solicited  the  club  was  a  Nebraska  corporation,  with 
its  principal  place  of  business  in  Omaha,  but  operating 
a  private  club  for  corporate  members,  on  the  south  side 
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of  Carter  Lake  adjacent  to  Omaha;  that  the  insurance 
company  maintained  an  agency  in  Omaha,  and  has  been 
engaged  in  this  state  in  soliciting  and  obtaining  in- 
surance risks  under  the  workmen 's  compensation  law ; 
that  the  casualty  company  issued  its  policy  pursuant  to 
the  provisions  of  the  laws  of  Nebraska,  for  which 
policy  the  club  paid  the  premium  demanded;  that  the 
policy  was  delivered,  insuring  against  any  loss  arising 
under  or  by  virtue  of  said  act,  from  January  9, 1916,  to 
January  9,  1917.  A  copy  of  the  policy  is  attached.  This 
recites  the  name  of  the  club,  its  address,  specifies  the 
place  where  the  occupation  or  business  is  to  be  carried 
on  as  **  south  side  of  Carter  Lake  adjacent  to  Omaha, 
Neb.,  consisting  of  55  acres  more  or  less,'*  and  the 
kind  of  trade,  business,  profession,  or  occupation  as  a 

private  club  for  various  corporate  members.'*  ** Es- 
timated pay  roll  for  the  policy  period*'  is  named  as 
$3,000,  and  ** premium  rate  per  $100  of  pay  roll"  as  $75. 

The  casualty  company  issued  the  policy  and  accepted 
and  retained  the  premium  to  insure  the  club  from  lia- 
bility for  loss  or  damage  to  its  employees  while  working 
upon  the  55  acres  of  land  lying  upon  the  *  *  south  side  of 
Carter  Lake  adjacent  to  Omaha,  Neb."  It  is  a  geo- 
graphical fact,  of  which  the  court  is  required  to  take 
judicial  notice,  that,  while  the  Missouri  river  consti- 
tutes in  the  main  the  boundary  line  between  the  states 
of  Iowa  and  Nebraska,  in  occasional  localities  the 
river  has  changed  its  channel,  and  that  the  present 
boundary  line  now  lies  at  varying  distances  to  the  west 
of  the  present  channel.  Carter  Lake  is  in  the  environs 
of  Omaha.  The  fact  as  to  the  location  of  the  55-acre 
tract  on  this  side  of  the  Missouri  river  must  have  been 
known  to  the  agents  of  the  casualty  company.  If  it 
was  not  its  intention  to  insure  the  employees  upon  this 
55-acre  tract,  then  the  insurance  company  would  be 
guilty  of  accepting  a  premium  when  it  knew  that  no 
liability  could  accrue  under  the  policy.  Such#  course 
of  conduct  cannot  be  upheld,  and  we  are  of  the  opinion 
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that,  having  accepted  the  premium  and  issned  the  i)olicy 
to  insure  the  employees  of  the  club,  upon  its  grounds 
adjacent  to  Omaha,  it  cannot  now  claim  that  the  policy 
is  practically  void  and  of  no  effect. 

What  has  been  said  in  this-  connection  is  really  an- 
ticipatory, and  is  based  upon  the  allegations  of  the 
pleadings  with  the  view  of  avoiding  another  appeal 
upon  this  point.  For  the  foregoing  reasons,  the  judg- 
ment of  the  district  court  is  reversed,  and  the  cause 
remanded  for  further  proceedings. 

Reversed. 
Au>RicH,  J.,  not  sitting. 

Flansbubg,  J.,  dissents. 


FoBBST  M.  Oakes,  appellee,  v.  Omaha  &  Council  Bluffs 
Stbbet  Railway  Company,  appellant. 

Filed  Junk  29,  1920.    No.  20906. 

1.  Erldence.  Ordinarily  a  question  involying  the  rate  of  speed  of 
a  street  car  is  not  a  question  for  expert  testimony. 

2.  Street  Bailways:  Proximate  Causb  of  Injubt:  Question  fob  Jttbt. 
When  the  evidence  is  in  direct  conflict  in  respect  to  the  proximate 
cause  of  an  injury  arising  from  collision  with  a  street  car,  the 
question  is  one  of  fact  for  the  jury. 

8.  :  Use  of  Streets:  Neqlioence  and  Contbibutobt  Negligence: 

Question  fob  Jubt.  "Street  railway  companies  have  no  such  pro- 
prietary interest  in  that  portion  of  the  streets  upon  which  their 
tracks  are  laid  as  limits  the  right  of  the  general  public  also  to 
use  the  same  territory  as  a  part  of  the  public  highway.  Whether 
an  injury  resulting  from  such  joint  use  is  attributable  solely  to 
the  negligence  of  the  railway  company,  or  is  wholly  or  in  part 
imputable  to  contributory  negligence  of  the  person  by  whom  injury 
has  been  sustained,  is  a  question  of  fact  to  be  determined  by  the 
jury."    Omaha  Street  R.  Co,  v.  Duvall,  40  Neb.  29. 

4.  Negligence:  Question  fob  Juby.  When  difterent  minds  may  reason- 
ably reach  difterent  conclusions  from  a  given  state  of  facts  as  to 
whether  negligence  or  contributory  negligence  has  been  established, 
the  question  of  negligence  is  for  the  jury. 
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Appeal  from  the  district  court  for  Douglas  county : 
Charles  Leslie,  Judge.    Afflrmed. 

John  L.  Webster  and  William  M.  Burton,  for  appel- 
lant. 

Myron  L.  Learned  and  Joseph  T.  Votava,  contra. 

Dean,  J. 

Plaintiff  recovered  a  verdict  and  judgment  thereon 
for  $427  as  damages  for  seven  head  of  lambs  that  were 
destroyed  and  40  that  were  injured  by  the  negligent  and 
unlawful  operation,  so  it  is  alleged,  of  one  of  defend- 
ant 's  street  cars  on  Twenty-fourth  street,  that  being  the 
main  thoroughfare  between  Omaha  and  South  Omaha. 
Defendant  appealed. 

The  collidmg  car  was  coming  from  the  north  and 
the  sheep  were  being  driven  from  the  south.  The  acci- 
dent happened  about  150  or  200  feet  south  of  the  point 
where  U  street  intersects  Twenty-fourth  street. 

Plaintiff  resides  on  a  farm  about  3  miles  south  of 
Omaha,  where  he  buys  and  feeds  lambs  for  market. 
Between  3  and  4  o  'clock  in  the  afternoon  of  January  30, 
1919,  he  left  home,  driving  a  flock  of  280  lambs  to  be 
sold  at  the  stock-yards  at  South  Omaha.  Assisting  him 
as  drivers  were  his  son,  Loren,  about  13,  and  George 
Mosher,  a  stock-y^rds  employee  and  sheep  driver  of 
20  years'  experience.  At  the  time  of  the  collision  it 
was  about  7  in  the  evening  and  dark.  Twenty-fourth 
street  swerves  to  the  east  about  its  own  width  just  be- 
fore and  as  it  crosses  the  U  street  intersection  and 
continues  thence  directly  south.  The  street  is  40  feet 
in  width  and  slopes  to  the  south. 

Plaintiff  testified  that  the  car  did  not  stop  at  U  street ; 
that  he  ynth  his  flock  was  about  150  feet  south  of  the 
street  car  when  he  first  saw  it  coming  at  or  about  U 
street ;  that  the  motorman,  to  whom  he  shouted  at  the 
top  of  his  voice,  did  not  slacken  his  speed;  that  the 
street  lamp  was  lighted  at  the  intersection  and  the  elec- 
tric headlight  of  the  car  was  lighted ;  that  it  ran  100  feet 
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or  more  through  the  flock  before  it  stopped ;  that  when 
the  lapibs  were  struck  they  were  piled  up  promiscuously 
in  front  of  the  car  and  on  each  side  of  it  and  beneath  it ; 
that  just  before  the  impact  the  sheep  occupied  about  two- 
thirds  of  the  width  of  the  street  and  about  150  or  200 
feet  of  its  length ;  that  the  car  finally  came  to  a  stop 
when  it  was  about  opposite  plaintiff;  that  the  shortest 
route  between  plaintiff's  farm  and  the  stock-yards  lay 
directly  north  on  Thirtieth  street,  but  that  owing  to 
snow  drifts  it  was  impractical  to  drive  the  sheep  that 
way;  that  the  route  he  took  was  about  a  mile  longer 
than  by  Thirtieth  street,  on  which  he  would  also  be 
compelled  to  cross  two  or  three  tracks;  that  the  snow 
was  two  or  three  inches  deep  on  the  level;  that  just 
before  the  collision  they  met  four  or  five  cars  only  a 
few  minutes  apart  that  were  not  running  on  regular 
schedule ;  that  these  cars  and  also  a  car  they  met  after 
the  collision  stopped  until  they  got  the  sheep  off  the 
track ;  that  the  prevailing  conditions  were  substantial  - 
ly  the  same  as  when  they  met  the  car  that  caused  the 
loss ;  that  when  the  car  struck  the  sheep  its  speed  was 
from  20  to  25  miles  an  hour. 

Boy  Mace  lives  about  400  feet  south  of  TJ  street  on 
Twenty-fourth  street.  He  testified  on  the  part  of 
plaintiff  that  he  saw  the  car  approaching  from  the 
north,  and  that  it  was  moving  at  the  rate  of  20  miles 
an  hour;  that  it  is  customary  for  stockmen  to  drive 
sheep  and  cattle  in  the  daytime  on  that  street,  and  that 
it  is  not  unusual  to  see  them  pass  by  in  the  nighttime 
on  their  way  to  the  stock-yards,  that  are  distant  about 
eight  or  ten  blocks.  George  Mosher,  called  by  plaintiff, 
testified  that  the  car  came  on  at  the  rate  of  20  miles  an 
hour.  He  further  testified:  **The  car  come  around 
there  and  ran  into  these  sheep,  and  I  put  up  my  hands 
and  hollered  at  him.  I  couldn't  make  him  hear  me,  and 
he  just  missed  me.  I  just  got  out  of  the  road  in  time 
myself,  or  he  would  have  got  me.  He  piled  these  sheep 
all  up  in  front  of  the  fender,  clean  up  to  the  glass  before 
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he  passed  me.  Then  he  carried  these  sheep  down  100 
feet,  I  guess,  maybe  better,  maybe  150  feet,  made  a  good 
run  at  it,  *  *  *  Q.  When  did  yon  first  see  the 
street  car,  Mr.  Mosher?  A.  I  seen  it  when  it  came 
around  the  corner.  Q.  That  was  about  how  far  in 
front  of  your  sheep?  A.  Oh,  about,  I  should  say,  75  to 
100  feet.    Q.  And  do  you  know  whether  or  not  it  let  off 

a  passenger  there  at  that A.    They  didn't  stop  to  let 

nobody  off,  unless  he  jumped  off." 

The  motorman  and  conductor  and  a  passenger  testi- 
fied on  defendant's  part  that  the  car  stopped  at  U 
street,  and  that  at  the  time  of  the  collision  it  was  run- 
ning at  the  rate  of  about  6  to  8  miles  an  hour ;  another 
passenger  that  it  was  running  **at  medium  speed.'' 
The  conductor  also  testified  that  the  motorman  reversed 
his  brakes,  and  when  the  car  struck  the  sheep  **it  kincj 
of  slid  into  them, ' '  and  stopped  within  a  space  of  about 
20  feet.  The  motorman  further  testified  that  he  first 
saw  the  sheep  about  30  or  35  feet  away ;  that  he  then 
reversed  the  car  and  sanded  the  track,  and  that  it  * '  ran 
about  15  feet  into  the  sheep;"  that  there  \Vas  no  light  at 
TJ  street;  that  the  sheep  were  ''kind  of  dirty,  looked 
like  the  snow;"  that  snow  was  on  the  rails  and  they 
were  ' '  slippery ; ' '  that  Twenty-fourth  street  south  of  U 
Street  is  on  a  down-grade ;  that  he  was  in  the  service 
for  about  8  years,  and  never  before  had  he  ''seen  any 
sheep  being  herded  along  either  Railroad  avenue  or 
Twenty-fourth  street  at  night." 

An  Omaha  ordinance  in  evidence  provides  that  a 
street  car  shall  not  exceed  a  speed  of  15  miles  an  hour. 
Defendant  argues  that  Oakes  and  Mosher  were  not 
qualified  to  testify  on  the  question  of  speed.  This 
court  has  held  on  this  point  that,  while  the  evidence  of 
an  observer  is  not  competent  for  the  purpose  of  de- 
termining the  exact  speed  of  a  street  car,  it  is  properly 
admissible  as  tending  to  support  an  allegation  that  the 
motorman  failed  to  reduce  its  speed.  Zancanella  v. 
Omaha  <&  C.  B.  Street  R  Co.,  93  Neb.  774.  Chief  Jus- 
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tice  Cooley  observed  that  the  speed  of  a  passing  train 
involves  no  question  of  science  and  is  not  a  question 
for  experts.  He  adds :  *  *  Any  man  possessing  a  knowl- 
edge of  time  and  of  distances  would  be  competent  to 
express  an  opinion  upon  the  subject.**  Detroit  <&  M.  R, 
Co.  V.  Van  Steinburg,  17  Mich.  99;  Omaha  Street  R. 
Co.  V.  Larson,  70  Neb.  591 ;  Pierce  v.  Lincoln  Traction 
Co.,  92  Neb.  797. 

The  evidence  as  to  the  speed  of  the  car  is  in  direct 
conflict.  But  it  is  a  question  of  fact  for  the  jury,  and, 
having  been  properly  submitted,  and  having  been 
determined  by  that  body  after  seeing  and  hearing  and 
observing  the  demeanor  of  the  witnesses,  we  decline, 
under  the  oft-repeated  rule,  to  disturb  the  verdict. 

Defendant  argues  that  the  court  erred  in  refusing  to 
give  an  instruction  offered  by  it  to  the  effect  that  **  de- 
fendant had  a  preferential  right  to  operate  its  street 
cars"  at  the  time  and  place  of  the  accident.  In  Omaha 
Street  R.  Co.  v.  Duvall,  40  Neb.  29,  it  is  said:  ** Street 
railway  companies  have  no  such  proprietary  interest  in 
that  portion  of  the  streets  upon  which  their  tracks  are 
laid  as  limits  the  right  of  the  general  public  also  to 
use  the  same  territory  as  a  part  of  the  public  highway. 
Whether  an  injury  resulting  from  such  joint  use  is 
attributable  solely  to  the  negligence  of  the  railway  com- 
pany, or  is  wholly  or  in  part  imputable  to  contributory 
negligence  of  the  person  by  whom  injury  has  been 
sustained,  is  a  question  of  fact  to  be  determined  by 
the  jury." 

In  its  brief  defendant  argues:  **It  was  a  direct  af- 
firmative act  of  gross  negligence  of  the  plaintiff  to 
drive  280  head  of  sheep  upon  and  along  the  street  car 
tracks,  in  the  nighttime,  when  the  plaintiff  was  bound  to 
anticipate  that  street  cars  would  pass  at  frequent  in- 
tervals." We  do  not  think  this  objection  is  sound,  in 
view  of  the  fact  that  the  court  instructed  the  jury  on 
comparative  negligence.  The  question  of  negligence  is 
for  the  jury,  and,  in  view  of  the  record  before  us,  w^ 
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are  not  prepared  to  say  that  the  evidence  does  not  sus- 
tain the  verdict  in  the  respect  noted. 

Defendant  further  argues:  '*The  court  erred  in  in- 
structing the  jury  that  the  plaintiff  was  entitled  to 
recover  damages  if  the  motorman  eould  have  seen  the 
sheep  in  time  to  have  stopped  the  car  and  avoided  run- 
ning into  them.  •  •  •  The  last  chance  doctrine  only 
applies  in  cases  where  the  motorman  had  actual  knowl- 
edge that  the  sheep  were  upon  the  track,  and  not  to  a 
case  where  he  did  not  have  actual  knowledge. '*  Our 
former  decisions  do  not  seem  to  go  so  far.  McKennan 
V.  Omaha  A  C.  B.  Street  R.  Co.,  97  Neb,  281,  wherein  a 
rehearing  was  denied,  points  out  that  the  motorman  in 
charge  should  exercise  ordinary  care  to  avoid  a  collision 
after  he  knew,  or  in  the  exercise  of  ordinary  care  should 
have  known,  the  dangerous  situation  of  the  person  or 
object  in  front  of  the  car.  In  the  McKennan  case 
numerous  decisions  of  this  court  are  cited  that  hold  to 
the  same  rule. 

*' Under  what  is  commonly  known  as  *the  last  clear 
chance'  doctrine,  or  as  it  is  sometimes  called,  the  *  doc- 
trine of  discovered  peril,'  or  'humanitarian  doctrine,'  a 
person  may  recover  for  injuries  sustained  through  the 
negligent  management  or  operation  of  a  street  railroad, 
although  he  is  guilty  of  negligence  in  getting  into  a 
dangerous  position  *  upon  or  near  the  company's  track, 
if,  notwithstanding  such  negligence  on  his  part,  the 
servants  of  the  company  may,  by  the  exercise  of  ordi- 
nary care  and  diligence,  avoid  injuring  him  after  they 
discover  his  peril,  or  by  the  weight  of  authority  after 
they  discover,  or  by  the  exercise  of  reasonable  care 
could  discover,  his  peril  in  time  to  avoid  the  injury." 

36  Cyc.  1565.  ^   i,      . 

Besides  the  assignments   of   error   discussed  herein, 
we  have  examined   those  with  respect  to   instructions, 
given   by  the  court    and    those  offered    by  defendant 
which  were  refused,  and  also  the  objections  made  to 
the  introduction  of  certain  testimony  by  plaintiff.     In 
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view  of  the  record,  we  do  not  think  there  was  prejudi- 
cial error  in  the  respects  noted.  The  case  seems  to 
have  been  fairly  submitted,  and  there  is  sufficient  evi- 
dence to  support  the  verdict.    The  judgment  is 

Affibmed. 
Letton  and  Fiansbubg,  JJ.,  not  sitting. 


Mark  Brightenburg,  appellant,  v.  Willllm  H. 

MULOAHY,   appellee. 
Filed  June  29,  1920.    No.  21030. 

1.  Petition  examined,  and  held  to  state  a  cause  of  action. 

2.  Personal  Injnrles:  Proximate  Cause:  Question  fob  Jubt.  Where 
plaintiff  was  injured  while  coasting  down  hill  by  being  crowded 
over  the  curb  and  running  into  a  fence  maintained  by  defend- 
ant unlawfully  and  negligently  extending  into  the  public  thor- 
oughfare, the  question  of  what  was  the  proximate  cause  of  the 
injury  is  for  the  jury. 

Appeal  from  the  district  court  for  Douglas  county: 
Wtlll^m  a.  Redick,  Judge.    Reversed. 

John  0.  Yeiser,  for  appellant. 

Piatti  d  Wear  and  John  F.  Moriarty,  contra. 

Aldrich,  J. 

Omitting  the  formal  parts,  the  plaintiff's  petition  is 
as  follows : 

*' Comes  now  plaintiff  and  alleges  that  he  is  an  in- 
fant eight  years  of  age  and  a  child  of  such  tender 
years  not  capable  of  sound  discretion  in  protecting 
himself. 

''That  defendant  owns  the  south  76  feet  of  lot  1, 
\)lock  1,  in  Drakes  addition  to  the  city  of  Omaha,  facing 
on  the  south  side  on  Chicago  street. 

' '  That  defendant  for  more  than  a  year  previous  tQ  the 
injury  complained  of  and    down   to  the   time    of    said 
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injury  and  since  said  time  has  maintained  a  fence 
around  said  property  and  on .  the  south  side  has  main- 
tained said  fence  south  of  the  lot  line  into  the  public 
thoroughfare  for  the  space  of  about  ten  feet  (and  only 
six  feet  and  six  inches  north  of  the  north  curb). 

*  I  That  said  fence  was  an  obstruction  and  nuisance 
maintained  in  violation  of  the  law  and  the  ordinances 
of  the  city  of  Omaha  in  a  part  of  a  public  street. 

"That  on  the  27th  day  of  January,  1917,  plaintiff  was 
coasting  down  the  hill  going  west  on  Chicago  street  with 
other  little  boys,  and  plaintiff's  sled  was  crowded  over 
the  curb  when  near  said  fence  which  caused  plaintiff 
to  run  into  said  fence  where  in  said  manner  negligently 
and  unlawfully  maintained  by  defendant. 

*'That  as  a  result  of  coming  in  contact  with  said 
fence  plaintiff  was  injured  in  his  spine,  legs  and  body 
and  has  been  permanently  crippled  and  has  permanently 
and  totally  lost  the  use  of  one  leg  and  been  permanent- 
ly injured  in  his  health  and  growth  and  suffered  great 
pain  and  will  permanently  suffer  great  pain  and  mental 
worry. 

**That  by  reason  of  said  injuries  plaintiff  has  been 
damaged  in  the  sum  of  $20,000. 

'*  Wherefore,  plaintiff  prays  judgment  against  defend- 
ant in  the  sum  of  $20,000  with  costs  of  suit.'' 

A  general  demurrer  to  this  petition  was  sustained. 
The  plaintiff  elected  to  stand  on  the  demurrer  and  not 
further  plead.  Then  the  trial  judge  dismissed  the 
cause  of  action,  and  plaintiff  appeals. 

The  only  issue  presented  is:  Does  the  petition  state 
a  cause  of  action? 

Going  into  the  merits  of  the  case,  the  principal  issue 
for  discussion  is:  What  was  the  proximate  cause  of 
the  injury!  The  fence  in  question  was  unlawfully  in 
the  road  and  negligently  and  unlawfully  maintained. 
Plaintiff,  a  small  boy,  while  coasting  down  hill,  was 
crowded  over  the  curb  into  the  fence  and  severely  in- 
jured.   This  or  similar  questions  have  been  before  this 
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court  many  times.  On  a  similar  state  of  facts  we  have 
said  that,  where  the  evidence  is  sufficient  to  establish  con- 
current negligence  on  the  part  of  defendants,  they  are 
jointly  and  severally  liable  therefor. 

In  Pacific  Telephone  <&  Telegraph  Co.  v.  Hoffman^  208 
Fed.  221:  **  Where  an  automobile,  driven  at  a  high  rate 
of  speed  at  night,  first  struck  a  railroad  crossing  and 
then  a  guy  wire  attached  to  one  of  the  defendant's 
telephone  poles  and  extending  into  the  highway,  re- 
sulting in  injuriies  to  the  car  and  the  occupants,  whether 
the  railroad  crossing  or  the  wire  was  the  proximate 
cause  of  the  accident,  and  how  far  the  preceding  event 
of  the  car  striking  the  crossing  operated  in  producing 
the  final  catastrophe,  held  for  the  jury.'* 

This  case  is  precisely  in  point.  As  to  how  far  or 
whether  at  all  acts  of  the  parties  coasting  was  the 
proximate  cause-  would  be  a  matter  of  defense,  and 
hence  a  question  for  the  jury.  The  situation  then  is  a 
question  of  concurring  or  successive  acts  of  negligence 
of  numerous  persons  combined  which  caused  plaintiff's 
injury.  As  a  matter  of  law,  he  may  recover  of  either 
or  both,  and  neither  can  interpose  the  defense  that  the 
prior  or  concurrent  negligence  of  the  other  contributed 
to  the  injury.  See,  also,  Williams  v.  San  Francisco  <t 
N.  W.  R.  Co!,  6  Cal.  App.  715;  Rev.  St.  1913,  see.  8845. 

It  would  seem  clear  that  one  negligently  causing  an 
unlawful  obstruction  in  the  highway  where  someone  is 
injured  when  in  lawful  pursuits,  the  party  guilty  of 
the  obstruction  might  be  held  as  liable  in  damages.  Any- 
how, such  a  situation  constitutes  a  question  for  the 
jury.  Therefore  it  is  plain  that  this  petition  states  a 
cause  of  action,  and  the  issues  presented  were  the  issues 
for  the  consideration  of  a  jury. 

Reversed  anr  bbmanded.   - 


MoRMssEY,  C.  J.,  and  Rose,  J.,  dissent. 
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Nebbaska    State    Railway  Commission,  appellant,    v. 
Alfalfa  Butter  Company  bt  al.,  appellees. 

Filed  June  29,  1920.    No.  21048. 

1.  Oorporatlons:  Blue  Skt  Law:  Limitations.  Section  798,  Rev.  St. 
1913,  before  the  amendment  of  1919  (Laws  1919,  ch.  269),  construed, 
and  held  to  cover  Nebraska  corporations,  created  after  the  law  was 
enacted,  for  a  period  of  one  year  only,  after  which  time  such  cor- 
porations were  released  from  the  operation  of  its  provisions. 

2.  Statutes:  Constbuction.  Relative  and  qualifying  words  or  phrases 
are  to  be  applied  to  the  words  or  phrases  immediately  preceding, 
and  as  not  extending  to  or  including  other  words,  phrases  or 
clauses  more  remote,  unless  such  extension  or  inclusion  is  clearly 
required  by  the  intent  and  meaning  of  the  context,  or  disclosed  by 
an  examination  of  the  entire  act. 

Appeal  from  the  district  court  for  Douglas  county: 
Lee  S.  Estelle,  Judge.     Affirmed. 

Clarence  A.  Davis,  Attorney  General,  and  Hiigh  La- 
Master,  for  appellant. 

Brome  d  Ramsey  and  Joseph  P.  Uvick,  contra, 

Flansburg,  J. 

Suit  in  equity,  brought  by  the  Nebraska  State  Rail- 
way Commission,  to  require,'  for  the  alleged  benefit  of 
stockholders,  an  accounting  of  corporate  funds,  and  to 
enjoin  the  defendant  company,  its  officers  and  agents, 
from  the  further  sale  of  defendant's  corporate  stock. 
The  trial  court  sustained  a  demurrer  to  the  petition, 
and,  plaintiff  having  elected  to  stand  upon  the  petition, 
the  case  was  dismissed.     Plaintiff  appeals. 

Plaintiff  claims  its  authority  for  this  action  under  the 
provisions  of  the  so-called  ''Blue  Sky  Law''  (Bev.  St. 
1913,  sees.  796-811),  and  the  primary  question  to  be 
determined  is  whether  or  not  the  defendant  company  is 
a  corporation  within  the  purview  of  that  act. 
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The  petition  discloses  that  this  company  was  in- 
corporated in  October,  1915,  and  had  been  in  existence 
for  more  than  one  year  at  the  time  of  the  commence- 
ment of  this  proceeding.  It  is  contended  that  the  de- 
fendant corporation,  having  been  in  existence  for  one 
year,  was  exempted  from  the  operation  of  the  act  under 
that  provision  of  section  798,  Rev.  St.  1913,  which 
reads  as  follows:  '*This  article  shall  not  include  withir 
its  purview  sales  of  stock  in  Nebraska  corporations 
already  in  existence,  and  in  Nebraska  corporations  here- 
after created,  but  which  have  been  in  existence  one 
year  or  more  at  the  time  of  such  sale,  and  in  corpora- 
tions of  other  states  which  have  been  in  existence  five 
years  or  more  at  the  time  of  such  sale,  the  majority  of 
stockholders,  directors  and  officers  of  which  were  at  the 
time  of  commencing  business,  and  are  at  the  date  of  tho 
approval  of  this  article,  citizens  of  the  state  of  Nebras- 
ka, nor  individual  sales  of  securities  owned  by  the 
seller  prior  to  the  taking  effect  of  this  article  and  pur- 
chased by  such  seller  prior  to  March  1,  1913,  when  no 
commission  or  other  compensation  of  any  character 
whatsoever  is  to  move  in  the  transaction,  and  no  public- 
ity is  used  in  accompanying  the   sale." 

The  question  is  whether  or  not  the  words,  ''when  no 
commission  or  other  compensation  of  any  character 
whatsoever  is  to  move  in  the  transaction,  and  no  pub- 
licity is  used  in  accompanying  the  sale,'*  refer  c^nly  to 
those  individual  sales  of  securities  by  the  owner,  or 
whether  they  refer  back  to  Nebraska  corporations  al- 
ready in  existence,  to  Nebraska  corporations  to  be 
sreated,  and  to  foreign  corporations  of  five  years'  ex- 
istence where  a  majority  of  the  officers  and  stockholders 
are  citizens  of  this  state. 

The  intention  of  the  legislature  is  the  law,  and  such 
intention  is  to  be  gathered  from  the  meaning  of  the 
language  used,  in  the  light  of  the  necessity  for  or 
reason  of  the  enactment  and  the  objects  sought  to  be 
attained,  and,  in  determining  the  meaning  of  the  Ian- 
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guage,  its  ordinary  and  its  grammatical  construction  is 
to  be  followed,  unless  an  intent  appears,  to  the  con- 
trary, or  unless,  by  following  such  construction,  the  in- 
tended effect  of  the  provisions  would  apparently  be 
impaired. 

The  evident  purpose  of  this  enactment  was  to  stop 
the  sale  of  stock  in  companies  organized  for  fraudulent 
stock  exploitation.  The  frauds  thus  perpetrated  seem 
to  have  been  considered  by  the  legislature  to  especially 
arise  in  the  organization  and  sale  of  stock  in  new  com- 
panies and  promotion  schemes,  having  no  proper  plan 
or  bona  fide  intent  of  applying  the  proceeds  from  the 
sale  of  such  stock  to  the  carrying  on  of  any  actual 
business,  but  for  the  purpose  only  of  exploiting  the 
public.  A  statute  of  this  kind  is  to  be  given  a  prospec- 
tive effect  only,  rather  than  a  retroactive  operation,  un- 
less another  intent  is  expressed.  It  is  reasonable  to 
assume  that,  as  to  the  great  number  of  Nebraska  cor- 
porations,  then  existing  and  actually  doing  business  in 
this  state,  no  regulation  was  considered  necessary.  In 
such  corporations  the  stock  had,  for  the  most  part,  been 
sold  prior  to  the  time  of  this  enactment,  and  the  great 
body  of  such  corporations  would  not,  therefore,  come 
within  the  purpose  of  the  act.  For  this  reason,  and 
for  the  reason  that  outstanding  stock  in  such  corpora- 
tions was  not  intended  to  be  affected,  the  general  ex- 
emption of  Nebraska  corporations,  then  existing,  may 
have  been  provided. 

As  to  corporations  to  be  thereafter  created  in  this 
state,  the  legislature  evidently  considered  it  necessary 
to  prohibit  the  sale  of  stock  unless  the  organization  and 
plan  of  the  enterprise  to  be  carried  on  and  the  sale  of 
stock  should  be  under  the  supervision  of  and  be  ap- 
proved by  some  agency  of  the  state.  Such  supervision 
by  the  railway  commission  was  limited  to  one  year  only, 
no  doubt  because  it  was  thought  such  corporations 
could  come  into  existence  only  under  the  supervision 
and  permission  and  direction  of  the  railway  commission. 
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and  that,  if  properly  organized  upon  a  legitimate  plan 
of  business,  and  with  proper  assets  and  valuation  repre- 
senting the  stock,  the  danger  of  stock  speculation 
would  have  been  avoided.  By  this  supervisory  power, 
the  railway  commission  could,  by  criminal  or  other 
proceedings,  prevent  the  sale  of  stock  in  that  class  of 
companies  which  were  organized  for  the  purpose  6t  ex- 
ploitation in  the  sale  of  stock  and  not  for  legitimate 
business. 

If,  as  plaintiff  contends,  the  proviso  in  question  ap- 
plies to  Nebraska  companies  created  after  the  enact- 
ment, we  can  see  no  reasonable  purpose  of  fixing  the 
one-year  limitation,  for,  if  a  corporation  is  to  continue 
under  the  operation  of  the  law  in  all  practical  manner 
the  same  after  the  year  has  elapsed  as  before,  why  did 
not  the  legislature  leave  out  the  provision  of  the  one- 
year  limitation  entirely!  It  is  true  that  under  plaintiff's 
construction  such  a  corporation,  after  a  year,  would  not 
be  prohibited  from  selling'  stock  when  no  commission  or 
publicity  was  resorted  to,  which  sales,  prior  to  that  time, 
would  have  been  prohibited;  but  it  is  during  the  first 
year  of  a  corporation's  existence  that  commissions 
and  publicity  are  necessary,  and  it  is  then  that  stock  is 
not  ordinarily  sold  without  such  means  being  employed. 
In  other  words,  it  is  more  likely  that  stocks  may  be 
sold  without  resort  to  commissions  and  publicity  after 
the  first  year  of  the  corporation's  existence  than  be- 
fore, and,  if  the  corporation  wfis  one  which  the  legis- 
lature considered  should  be  under  the  supervision  of 
the  railway  commission  after  a  year's  existence,  it 
would  seem  plausible  that  the  same  power  of  super- 
vision should  continue,  to  prevent  the  fraudulent  sale 
of  stock,  regardless  of  how  such  sales  should  be  effected. 

Having  exempted  the  sale  of  stock  in  those  corpora- 
tions expressly  mentioned,  it  was  in  the  mind  of  the 
legislature  that  stijl  other  stock  in  other  corporations, 
not  exempted  (since  all  foreign  corporations,  less  than 
five  years  old,  and  all  foreign  corporations,  a  majority 
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of  whose  stockholders,  officers  and  directors  were  not 
residents  of  the  state,  were  not  exempted),  was  at  that 
time  held  hy  owners  who  had  purchased  the  same  prior 
to  the  enactment  of  the  law,  and  it  was  considered  that 
those  persons  should  be  protected  in  their  property 
rights  in  that  stock.  It  was  therefore  provided  that 
such  persons  or  owners  might  dispose  of  their  stock  in 
the  ordinary  course  of  business,  and  thus  derivje  a  fair 
value  therefrom,  but  provided  that  such  sales  should  not 
be  made  without  a  permit  and  approval  of  the  sale  by  the 
state,  if  agents  were  employed  or  publicity  used  in 
effecting  the  sale,  since  such  means  might  make  possible 
the  sale  of  securities  at  more  than  a  fair  valuation. 

That  sales  of  stock  by  an  owner,  in  the  ordinary 
course  of  business,  are  placed  upon  a  different  footing 
from  all  other  sales,  is  now  definitely  and  expressly 
stated  in  the  re-enactment  of  this  statute  in  1919. 
Laws  1919,  ch.  259. 

The  language  of  the  statute  under  consideration  is 
so  employed  that  it  is  difficult  of  interpretation,  but 
we  feel  that  the  construction  contended  for  by  the 
plaintiff  leads  to  a  complex  situation,  never  intended  by 
the  legislature. 

We  have  examined  the  history  of  this  amendment  and 
the  form  in  which  it  was  originally  introduced,  as 
disclosed  by  legislative  journals,  but  find  nothing  which 
would  control  the  interpretation  of  the  act,  as  it  emerged 
after  amendments  and  in  final  form. 

It  is  urged  by  plaintiff  that  other  sections  of  the  act 
provide  that  permits  for  the  sale  of  stock  were  to  be 
issued  for  one  year  and  were  to  be  renewed  or  con- 
tinued from  year  to  year,  and  that  this  discloses  an  in- 
tent that  all  corporations  be  within  the  act  for  all  time, 
but  such  provisions  are  entirely  consistent  with  the 
construction  which  we  have  given  the  statute,  as  there 
are  many  foreign  corporations  which  would  continue 
under  the  provisions  more  than  one  year  and  indefinitely. 

The  attorney  general  of  this  state,  immediately  after 
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this  law  went  into  effect,  interpreted  the  statute  in  the 
same  manner  that  we  have  now  interpreted  it  (Opinions 
Attorney  General,  1913-1914,  p.  Ill),  and  for  many 
years  corporations  have  operated  in  this  state  under 
that  interpretation.  The  contemporaneous  construc- 
tion by  such  executive  officer,  whose  duty  it  was  to 
enforce  the  statute,  is  entitled  to  consideration  now.  36 
Cyc.  1140. 

One  canon  of  construction,  known  as  the  doctrine  of 
the  '*last  antecedent  clause,"  is  that  relative  and  qualify- 
ing words  or  phrases  are  to  be  applied  to  the  words  or 
phrases  immediately  preceding,  and  as  not  extending  to 
or  including  other  words,  phrases  or  clauses  more  re- 
mote, unless  such  extension  or  inclusion  is  clearly  re- 
quired by  the  intent  and  'meaning  of  the  context,  or 
disclosed  by  an  examination  of  the  entire  act.  In  the  ap- 
plication of  that  rule,  there  is  a  strict  analogy  to  the 
case  before  us  in  the  following  decisions :  City  of  Trav- 
erse City  V.  Township  of  Blair,  190  Mich.  313;  Dagan 
V.  State,  162  Wis.  353;  State  v.  Scaffer,,  95  Minn.  311; 
Zwietusch  v.  Village  of  East  Milwaukee,  161  Wis.  519; 
Sv.mmerman  v.  Knotvles,  33  N.  J.  Law,  202;  36  Cyc. 
1123. 

In  the  case  of  Summerman  v.  Knowles,  supra,  it  is 
said  (p.  205):  **It  would  be  highly  convenient  to  ex- 
tend the  remedy  provided  by  the  third  section  to  all 
cases  where  materials  are  furnished.  *  ♦  *  But 
mere  convenience  in  attaining  a  right  given  by  the 
statute,  in  an  expeditious  and  inexpensive  way,  not  to  be 
obtained  by  the  application  of  established  rules  of  con- 
struction, ought  not  to  influence  this  court  in  dealing 
with  the  intent  of  the  legislature,  as  expressed  in  a 
statute.  A  departure  from,  or  relaxation  of,  theso 
rules  i^'ill  introduce  doubt  and  uncertainty  ^  in  the  ad- 
ministration of  justice.  Better  by  far,  resort  to  the 
legislature  to  simplify  the  remedy  in  the  future,  and 
preserve,  in  full  vigor,  those  established  rules  of  con- 
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struction  which  give  certainty  and  uniformity  to  the 
coHstraction  of  statutes  and  legal  instruments.'^ 

It  is  not  within  the  province  of  this  coUrt  to  deal  with 
the  policy  of  the  law,  nor  to  attempt  to  extend  it,  even 
though  an  extension  should  be  considered  desirable ;  but 
its  duty  is  to  go  so  far  only  as  to  interpret  the  law  as  it 
stands,  and  determine  what  the  legislature,  at  the 
time  of  the  enactment,  intended  by  it.  As  is  usual  in 
the  enactment  of  statutes  covering  a  new  field  of  legis- 
lation, there  are  ambiguities  and  discrepancies  which 
sometimes  leave  the  law  incomplete  or  inadequate ;  but 
if  the  law,  as  enacted,  has  proved  inadequate,  that  is  for 
the  legislature  to  decide,  and  not  for  the  court. 

The  statute  now  involved  was  by  the  act  of  1919  re- 
pealed, and  is  no  longer  the  law  in  this  state,  and  the 
difficulties  of  interpretation,  now  involved,  have  become 
settled  by  the  1919  law,  enacted  in  the  place  of  this  one. 

The  statute  now  in  question  contains  another  provision 
(Rev.  St,  1913,  sec.  806)  to.  the  effect  that  no  corporation, 
having  complied  with  the  provisions  of  the  law,  shall 
transact  any  business  after  the  adoption  of  any  change 
in  its  articles  or  organization,  by-laws  or  plan  of  doins: 
business,  until  transcripts  of  such  changes  shall  be  filed 
with  the  railway  commission.  It  is  contended  that  the 
defendant  company  has,  by  virtue  of  this  provision,  come 
within  the  act,  since  it  amended  its  articles  of  incorpora- 
tion after  it  had  been  in  existence  for  one  vear.  It  seems 
manifest,  from  a  reading  of  the  section,  that  this  pro- 
s^ision  was  intended  to  apply  to  those  corporations  with- 
in the  ptirview  of  the  act,  and  not  to  those  expressly 
exempted,  and  that  this  provision  has  no  application 
here. 

The  lower  court  refused  to  grant  an  injunction  in  this 

.  case,  and  no  injunction  has  been  allowed  to  the  present 

time.    Bv  the  law  of  1919,  enacted  after  this  suit  was 

commenced,  covering  the  subject-matter  of  the  statute 

under  consideration,  the  exemptions  of  sales  of  stock,  in- 
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volved  here,  have  heen  dispensed  with,  and  that  law, 
it  appears,  affords  full  relief  in  the  matters  here  in  con- 
troversy. 

For  the  reasons  given,  the  judgment  of  the  lower  court 
is 

Affibmed. 

Dean,  Aldbich  and  Day,  JJ.,  not  sitting. 


Nebbaska    State  Railway  Commission,    appellant,  v. 
Painless  Withebs  Dental  Company  bt  al., 

appellees. 

Fuja>  June  29,  1920.    No.  21098. 

Appeal  from  the  district  court  for  Douglas  county : 
Geobge  a.  Day,  Judge.     Affirmed. 

Clarence  A.  Davis,  Attorney  General,  and  Hugh  La- 
Master,  for  appellant. 

John  P.  Breen,  contra, 

Flansbubg,  J. 

The  ruling  in  the  case  of  Nebraska  State  Railway 
Commission  v.  Alfalfa  Butter  Co.,  ante,  p.  797,  is  decisive 
of  the  questions  involved  in  this  case.  The  judgment 
of  the  lower  court  is  therefore  affirmed  without  further 
opinion. 

Affibmbd. 
Dean,  Aldbich  and  Day,  J  J.,  not  sitting. 
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"W.  E.  Whittieh,  appellee^  v.  L.  J.  Rilet  bt  au, 

APPEIXANTS. 
Filed  Jims  29,  1920.    No.  21057. 

1.  Judgment:  Comity.  "A  judgment  entered  In  pursuance  of  a  war- 
rant of  attorney,  In  a  state  In  which  such  Judgments  are  authorized, 
has  the  same  force,  when  sued  on  here,  as  a  Judgment  on  adyer- 
sary  proceedings."    Snyder  d  DtUl  v,  CritehfleJd,  44  Neb.  66. 

2.  :  .  A  Judgment  was  rendered  upon  warrant  of  at- 
torney, without  service  of  process,  in  a  sister  state.  In  which  that 
procedure  is  not  expressly  authorized  by  statute,  but  In  which  the 
courts  have  uniformly  held  It  to  be  Justified  by  the  common  law. 
In  an  action  upon  such  Judgment,  the  courts  of  this  state  are 
bound  by  the  Interpretation  placed  upon  the  common  law  by  the 
courts  of  the  state  In  which  the  Judgment  was  rendered,  with  re- 
gard to  the  yalldlty  of  such  procedure  to  sustain  the  Judgment 

8.  :  PowKB  OF  Attoknst.  a  power  of  attorney  to  confess  Judg- 
ment signed  by  two  parties,  which  reads,  "I  authorize  any  attorney 
at  law  *  *  *  to  appear  for  me,"  will,  notwithstanding  the  words 
'*we"  and  "us",  were  not  used,  be  construed  to  be  the  act  of  either 
or  both  of  the  signatory  parties. 

4.  :   .    Where  a  warrant  of  attorney  contained   in   a 

promissory  note  authorized  any  attorney  at  law  to  confess  Judg- 
ment "in  favor  of  the  payee  above  named,  or  assigns,"  the  word 
"assign"  will  be  construed  to  mean  any  person  into  whose  hands 
the  instrument  may  come  by  assignment  or  indorsement.  Includ- 
ing one  who  becomes  a  holder  of  the  note  by  Indorsement  in  blank. 

Appeal  from  the  district  court  for  Dawson  county: 
Hanson  M.  Grimes,  Ji/dgb.    Affirmed. 

Cook  <&  Cook,  for  appellants. 

JET.  M.  Sinclair  and  W.  A.  Stewart,  contra. 

D0BSEY>  0. 

December  31,  1910,  at  Haxtnm,  Colorado,  the  defend- 
ants, L.  J.  Riley  and  Anna  Riley,  gave  their  promis- 
sory note  for  $111.60,  due  in  eight  months  and  payable  at 
the  bank  of  Haxtum,  to  Glass  &  Bryant  Mercantile  Com- 
pany. In  the  body  of  the  note  appeared  the  following : 
"If  not  paid  when  due,  then  I  authorize  any  attorney 
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at  law,  at  any  time  after  this  obligation  becomes  due,  to 
appear  for  me  before  any  court  in  Colorado,  or  else- 
where, either  in  term  or  vacation,  and  waive  the  issuing 
and  service  of  process  and  confess  judgment  against  me 
and  in  favor  of  the  payee  above  named,  or  assigns, 
for  the  said  sum,  interest,  and  costs,  and  attorney's 
fee  of  10  per  cent.,  and  to  thereupon  for  me  release 
all  error,  and  waive  all  right  and  benefit  of  a  second  trial, 
writ  of  error,  or  appeal  in  my  behalf,  and  as  well  also  the 
exhibition  of  a  bill  in  equity  to  interfere  in  any  manner 
with  such  judgment.'* 

W.  E.  Whittier,  the  plaintiff,  became  the  holder 
of  the  note  by  indorsement,  and  in  February,  1917,  filed 
a  complaint  in  the  county  court  of  Logan  county,  Colo- 
rado, alleging  the  transfer  of  the  note  to  him,  and  pray- 
ing for  judgment  thereon.  Acting  by  virtue  of  tlie 
warrant  of  attorney  in  the  note,  one  A.  E.  Seidel  assum- 
ed to  appear  for  the  defendants,  Rileys,  and  filed  a  cog- 
novit on  their  behalf,  in  which  it  is  recited  that,  through 
the  said  attorney  they  waived  the  issuance  and  serviqe 
of  process  and  confessed  judgment  in  favor  of  the  plain- 
tiff for  $292.16  together  with  the  costs.  The  county 
court  of  Logan  county,  Colorado,  thereupon  entered 
judgment  in  conformity  with  the  confession. 

This  action  was  commenced  in  the  county  court  of 
Dawson  county,  Nebraska,  to  recover  upon  the  Colorado 
judgment,  and  was  tried,  upon  appeal,  in  the  district 
court  for  that  county  to  the  judge,  a  jury  being  waived. 
The  findings  and  judgment  were  in  favor  of  the  plaintiff, 
holding  the  Colorado  judgment  valid  and  enforceable  in 
fhis  state.    The  defendants  appeal. 

The  appellants  contend,  in  the  first  place,  that  the 
Colorado  court  was  not  vested  with  jurisdiction  to  enter 
judgment  upon  warrant  of  attorney  without  process 
issued  and  served  upon  them.  "A  judgment  entered  in 
pursuance  of  a  warrant  of  attorney,  in  a  state  in  whicb 
such  judgments  are  authorized,  has  the  same  force,  when 
sued  on  here,   as   a  judgment   on   adversary  proceed- 
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ings.''  Snyder  &  Dull  v.  Critch field,  44  Neb.  66.  It 
was  established  by  the  testimony  of  a  competent  witness, 
learned  in  the  law  and  practice  of  Colorado,  that,  while 
there  is  no  statute  expressly  finthorizing  the  court  to 
recognize  a  warrant  of  attorney  and  to  enter  judgment 
upon  an  appearance  of  an  attorney  purporting  to  act 
thereunder,  it  has  been  the  invariable  practice  of  their 
courts  to  enforce  that  procedure,  and  that  the  supreme 
court  of  Colorado  has  determined  that  the  procedure  in 
question  is  justified  under  the  common  law.  Gross  v, 
Moffat,  11  Colo.  210;  Vennum  v.  Holmberg,  51  Colo. 
306. 

Counsel  cite  Pierce  v.  Hamilton,  55  Colo.  448,  as  in- 
dicating that  the  Colorado  supreme  court  was  in  aomo 
doubt  whether  the  rule  followed  in  the  earlier  cases 
should  be  upheld,  but  in  no  case  has  that  court  expressly 
overruled  those  decisions.  It  is  furthermore  pointed  out 
by  counsel  that,  in  some  cases,  of  which  Farquhar  d  Co. 
V.  Dehaven,  70  W.  Va.  738,  Ann.  Cas.  1914A,  640,  is  an 
example,  it  has  been  held  that,  in  the  absence  of  statute, 
the  procedure  by  warrant  of  attorney  cannot  be  sus- 
tained under  the  common  law.  It  therefore  becomes 
necessary  for  this  court  to  decide  whether  the  view 
taken  by  the  Colorado  court,  in  holding  that  the  .pro- 
cedure is  justified  by  the  common  law,  is  controlling 
upon  this  court  as  to  a  judgment  rendered  upon  warrant 
of  attorney  in  that  state,  or  whether,  on  the  contrary, 
this  court,  in  view  of  its  duty  to  give  full  faith  and 
credit  to  the  judical  proceedings  of  another  state, 
could  pursue  an  independent  inquiry  into  the  question. 
.  **  Whether  a  warrant  of  attornev  is  sufficient  under 
the  laws  of  another  state  to  authorize  the  appearance 
entered  thereunder,  is  a  question  to  be  determined  from 
the  evidence  as  to  the  laws  of  that  state."  Snyder  S 
Dull'  V.  Critchfield,  supra.  We  are  of  the  opinion  that 
the  principle  just  quoted  precludes  this  court  from 
questioning  the  interpretation  placed  by  the  Colorado 
court  upon  the  common  law  as  administered   in  that 
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state,  and  that  its  determination  that  a  judgment  en- 
tered upon  warrant  of  attorney,  without  the  issuance  or 
service  of  process,  is  valid  in  that  state  under  the 
common  law,  is  conclusive  upon  the  courts  of  Nebraska 
in  a  suit  upon  the  judgment  here. 

The  next  point  raised  by  counsel  for  the  appellants  is 
that  the  singular  personal  pronoun  is  used  in  the 
warrant  of  attorney,  *'I  authorize  any  attorney  at  law 
•  •  •  to  appear  for  me,^'  etc.,  and  that,  since  the 
signatures  of  both  appellants  *'L.  J.  Riley,  AnnaEiley*' 
are  appended  to  the  instrument,  it  is  too  indefinite  to  be 
binding  upon  either  of  them.  We  believe,  however, 
that,  although  the  words  ''we'*  and  ''us"  were  not 
used,  the  warrant  of  attorney  must  be  construed  to  be 
the  act  of  either  or  both  of  the  signatory  parties. 
Barron  v.  Kimball,  124  111.  App.  268. 

Finally,  it  is  contended  by  the  appellants  that  the 
Colorado  court  had  no  jurisdiction  to  enter  judgment 
in  favor  of  the  appellee,  because  the  warrant  of  at- 
torney authorizes  the  attornej^  acting  under  it  to  con- 
fess judgment  "in  favor  of  the  payee  above  named,  or 
assigns,''  and  the  appellee  was  not  an  "assign."  The 
note  containing  the  warrant  of  attorney  was  indorsed  by 
the  payee  in  blank,  and  the  appellants  point  to  the 
statute  of  Colorado  providing  that  an  instrument  in- 
dorsed in  blank  is  payable  to  bearer,  and  may  be  nego- 
tiated by  mere  delivery.  They  argue  that  the  appellen 
in  this  case  was  a  holder  or  indorsee  of  the  note,  and 
that,  in  the  language  of  Palmer  v.  Call,  7  Fed.  737, 
"In  strict  legal  parlance  we  do  not  use  the  term  'as- 
signee' when  we  mean  to  designate  the  indorsees  of 
bills  and  notes." 

In  support  of  their  position,  counsel  cite  McClure  v. 
Bowles,  5  Ohio  Dec.  288,  in  which  it  was  held  that 
where  thfe  power  was  "to  confess  judgment  ajrainst 
us  in  favor  of  the  payee  above  named  or  assigns," 
the  holder  who  acquired  the  note  by  indorsement  in 
blank  "was  not  an  'assign'  of  the  payee  and  the  judg- 
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ment  in  his  favor  was  not  authorized.'^  In  the  opinion 
in  that  case  the  rule  was  enunciated  that  authority  to 
confess  judgment  against  the  maker  of  a  note  by 
warrant  of  attorney  must  be  clear  and  explicit.  The 
reasoning  is  as  follows:  '*Does  the  term  ^'assigns''  in- 
clude John  D.  Bowles,  the  stranger  to  the  note,  one 
whose  name  nowhere  appears  thereon?  Nobody  can  say 
from  the  writing  itself,  but  that  half  a  score  of  persons 
have  held  and  owned  this  note,  between  the  payee,  W.  R. 
Cochran,  Jr.,  and  John  D.  Bowles ;  if  this  turn  out  to 
be  the  case,  shall  it  be  said  that  each  and  all  are 
'assigns'  of  the  original  payee?  The  question  depends 
upon  whether  or  no  a  note  indorsed  in  blank  passes 
from  hand  to  hand  by  assignment,  or  by  delivery.  *  •  • 
The  note,  being  indorsed  in  blank,  passed  by  mere  de- 
livery, and  there  is  no  assignment  in  the  case." 

We  are  of  the  opinion,  nevertheless,  that  where  the 
word  ''assign"  is  used  with  reference  to  a  promissory 
note  it  should  be  given  the  broad  meaning  which  includes 
any  of  the  modes  whereby  it  may  be  assigned  or  trans- 
ferred. Indorsement  is  a  method  of  assignment  pertain- 
ing peculiarly  to  notes  and  bills.  If  indorsed  in  blank,  such 
an  instrument,  it  is  true,  passes  from  hand  to  hand  by 
mere  delivery;  but  the  person  who  becomes  its  holder 
by  that  means  is  just  as  effectually  vested  with  title  as 
if  a  formal  assignment  had  been  executed.  The  inten- 
tion of  the  parties  should  be  looked  to  in  determininiT' 
the  meaning  of  the  word  ''assigns"  in  the  warrant  of 
attorney,  and,  if  it  is  to  have  any  force  at  all,  it  must 
be  taken  to  mean  those  into  whose  hands  the  note  may 
come  by  transfer  of  ownership  from  the  payee.  Mundp 
V.  Whittemore,  15  Neb.  647.  The  term  might  indude, 
not  only  transfer  by  indorsement,  but  transfer  bv  a 
separate  instrument  of  assignment,  or  even  an  assign- 
ment in  equity.  The  language  of  the  warrant  of  at- 
torney could  have  no  other  intention  than  to  vest  sub- 
sequent holders  of  the  note,  to  whom  it  had  been  trans- 
ferred by  the  payee,  with  the  same  right  to  have  judg- 
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ment  confessed  in  their  favor  as  that  possessed  by  the 
payee  himself.  It  has  even  been  held  that,  where  a 
negotiable  note  contained  a,  power  of  attorney  authoriz- 
ing confession  of  judgment  in  favor  of  the  payee,  but 
did  not  specifically  authorize  it  in  favor  of  assignees  or 
subsequent  holders,  the  power  was  nevertheless  effective 
to  authorize  confession  of  judgment  in  favor  of  an  in- 
dorsee. Jarrett  v.  Sippely,  175  Mo.  App.  197;  Colona 
V.  Parksley  Nat  Bank,  120  Va.  812. 

We  accordingly  recommend  that  the  judgment  of  the 
court  below  be  affirmed. 

Per  Curiam.  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  affirmed, 
and  this  opinion  is  adopted  by  and  made  the  opinion  of 
the  court. 

Apfirmed. 


Carrie  T.  Warren,  appellee,  v.   Grand.  Lodge   of  the 
Ancient  Order  of  United  Workmen  of  Nebraska, 

appellant. 

Filed  June  29,  1920.     No.  20859. 

1.  Insurance:  Officeb  of  Subordinate  Lodge:  Agency.  An  officer  of 
a  subordinate  lodge  of  a  benevolent  fraternal  Insurance  order  hav- 
ing authority,  under  its  by-laws,  to  collect  and  receive  dues  and 
assessments  from  its  members  is  the  agent  of  the  grand  body  of 
which  the  subordinate  lodge  is  a  part  within  the  scope  of  his  au- 
thority.   Modern  Woodmen  of  America  v.  Colman,  64  Neb.  162. 

2.   :  :  .  The  acts,  omissions  and  mistakes  of  such 

an  officer,  within  the  scope  of  his  authority  are  the  acts,  omissions 
and  mistakes  of  the  grand  body  with  which  the  subordinate  lodge 
of  which  he  is  an  officer  is  affiliated. 

3.   :   Assessments:   Forfeiture:   Waiver.     Where  an  officer  of 

such  a  subordinate  lodge,  having  authority  to  collect  and  receive 
dues,  receives,  receipts  for  and  retains,  without  objection,  a  sum  of 
money  from  a  member  in  payment  of  an  assessment  in  the  Itona 
fide,  but  mistaken,  belief  on  the  part  of  both  the  member  and  the 
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offloer  that  the  sum  so  received  was  sufficient  to  pay  the  assess- 
ment In  full,  the  grand  body  has  waived  any  right  of  forfeiture  for 
nonpajrment  of  the  assessment,  and  Is  estopped  to  assert  It,  even 
though  the  amount  so  received  was  Insufficient  to  pay  the  assess- 
ment in  full.  Modem  Woodman  of  America  v,  Colman,  68  Neb.  660; 
Modem  Woodmen  of  America  v.  Berry,  100  Neb.  820. 

Appeal  from  the  district  court  for  Nuckolls  county: 
Ralph  D.  Beown,  Judge.    Affirmed  on  condition. 

Edward  J.  Lamhe,  for  appellant. 

J.  H.  Agee  and  R.  M.  Proudfit,  contra. 

Caik,  C. 

Plaintiff,  who  is  the  widow  of  the  deceased  insured, 
brought  this  action  upon  a  beneficiary  certificate  issued 
by  the  defendant  fraternal  insurance  order,  on  May  7, 
1895,  in  the  sum  of  $2,000,  payable  to  her  upon  the  death 
of  her  husband,  Seth  C  Warren,  which  occurred  July 
24,  1917.  The  defendant  admitted  the  issuance  of  the 
certificate  and  the  death  of  the  insured,  and  pleaded 
that  he  was  not  **a  member  in  good  standing ^^  at  the 
time  of  his  death  as  required  by  the  contract,  but  had 
been  suspended  and  had  forfeited  his  certificate  on 
May  29,  1917,  for  nonpayment  of  the  May,  1917,  assess- 
ment. To  this  plaintiff  replied  that  the  acts  and  conduct 
of  defendant's  agent  constituted  a  waiver  of  the  right 
of  forfeiture,  and  that  there  was  no  suspension.  A 
jury  was  waived  and  trial  had  to  the  court,  and  plaintiff 
recovered  judgment  for  the  sum  of  $2,135,  and  the  ad- 
ditional sum  of  $250  as  attorney's  fees.  The  defend- 
ant appeals. 

Appellant's  complaint  of  the  taxing  of  this  attorney's 
fee  is  confessed  to  be  just  in  open  court  by  plaintiff, 
and  suggestion  made  that  a  remittitur  for  that  sum  be 
entered.  It  is,  therefore,  eliminated  from  further  con- 
sideration. 

Appellant's  formal  assignments  of  error  are  that  the 
judgment  is  contrary  to  law  and  the  evidence,  and 
that  improper  evidence  was  admitted  over   objection. 


812  NEBRASKA  BEPOKTS.  [Vol.  104 

•  ' 

Warren  v.  Grand  Lodge,  A.  O.  U.  W. 

^^■^■— ■^■^^i^— ^■^^—^P— ^^—  ■  ^^^M^— ^M^  M    ^^^^—  ■  ^     aw        11^— —^I^W^— ^— ■— — ^— i^— ^^M— ^^il— —— ^—1 1^ 

I 

The  substantial  complaint,  and  the  one  insisted  upon  in 
appellant's  brief  and  oral  argument,  is  that  the  insured 
had  become  susx)ended  and  had  forfeited*  his  beneficiary 
certificate  for  nonpayment  of  the  May,  1917,  assess- 
ment, and  had  not  been  reinstated. 

There  is  no  material  dispute  about  the  facts,  which 
are  substantially  as  follows:     Seth  C.  Warren  and  his 
wife,  Carrie  T.  Warren,  had  resided  near  Nelson,  Ne- 
braska, for  many  years.    On  May  7,  1895,  he  became  a 
member  of  Nelson  Lodge  No.  78,   at  Nelson,  Ancient 
Order  of  United  Workmen,  a  subordinate  lodge  of  the 
defendant,  and  the  beneficiary  certificate  sued  upon  in 
this  action  was  issued  to  him,  whereby  his  life  was  in- 
sured in  the  sum  of  $2,000,  payable,  to  his  wife  upon  his 
death.  He  died  at  Duluth,  Minnesota,  on  July  24,  1917. 
As  far  as  the  record  discloses,  he  promptly  paid  all 
dues  and  assessments  during  the  22  years  of  his  mem- 
bership in  the  order  up  to  May,  1917,  and  the  facts 
in  regard  to  that  assessment  will  presently  appear.    On 
July  5.  1915,  Mr.  Warren  had  a  stroke   of   paralysis 
which  affected  his  right  hand  so  that  he  could  not  write, 
and  thereafter  his  wife  attended  to  his  writing,  and, 
under  his  direction,  to  the  payment  of  his  lodge  dues 
and  assessments.     Up  to  May  1,  1917,  Mr.  Warren's 
assessments  had  been  $3  each.    On  January  6,  1917,  at 
a  special  session  of  the  defendant  Grand  Lodge,  and 
by  section  159  of  the  by-laws  duly  adopted,  this  assess- 
ment was  raised  to  $13.38,  to  become  effective  May  1, 
1917.     The  grand  master,  whose  duty  it  was,  duly  and 
legally  promulgated  this  section  and  mailed  a  copy  of 
the   promulgation   to   W.   I.   Templeton,   recorder  and 
financier  of  the  Nelson  lodge.     There  is  no  evidence 
that  the  insured  ever  had  any  actual  knowledge  of  this 
increase  in  the  assessment  until  about  June  24,  1917, 
when  he  received  a  letter  from  Templeton  dated  June 
4,  while  the  insured  was  at  North  Yakima,  Washington, 
in  which  he  was  told  the  amount  of  the  new  assessment 
but  not  when  it  became  effective. 
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On  January  18,  1917,  Mr.  and  Mrs.  Warren  left  their 
home  in  Nuckolls  county  and  went  to  California.  There- 
after, until  Mr.  Warren 'b  death,  they  were  traveling 
from  place  to  place  elsewhere  than  in  Nebraska,  and 
had  no  knowledge  of  any  increase  in  assessments,  except 
that  derived  from  correspondence  with  Mr.  Templeton, 
who  had  been  recorder  and  financier  of  the  Nelson  lodge 
ever  since  Mr.  Warren  became  a  member  in  1895,  and 
they  were  close  friends.  Mr.  Templeton  died  June  24, 
1917,  just  one  month  before  Mr.  Warren's  death,  and 
his  successor  in  office,  J.  W.  Bobey,  was  not  appointed, 
or  at  least  did  not  assume  his  duties,  until  some  time 
between  the  1st  and  10th  of  July,  1917. 

Before  Mr.  and  Mrs.  Warren  left  for  California,  they 
had  a  conversation  with  Mr.  Templeton  about  the  in- 
crease in  rates,  which  at  that  time  was  a  matter  of  un- 
certainty, and  he  told  them  that  he  did  not  know  just 
how  much  they  were,  but  would  inform  them  when 
he  found  out.  Under  these  circumstances  and  with  this 
understanding,  the  Warrens  left  for  Cialifornia.  On 
March  27  Templeton  wrote  Mr.  Warren  that  there 
would  be  a  raise  in  rates,  but  he  could  not  tell  how  much, 
and  further  stated:  **Will  try  to  keep  you  informed." 
On  May  23  Mrs.  Warren  wrote  Templeton  a  letter 
from  North  Yakima,  Washington,  inclosing  a  money 
order  for  $3  for  **May  assessment  in  the  A.  0.  U.  W. 
for  S.  C.  Warren.**  Regarding  this  remittance,  Mrs. 
Warren  testified:  **Q.  Why  did  you  send  him  just  $3? 
A.  Because  he  had  written  me  in  March  that  he  would 
keep  me  informed,  and  I  had  not  been  informed  any- 
thing different.'*  Mr.  Templeton  made  no  objection  to 
the  amount  sent  him,  but,  on  the  contrary,  retained  the 
$3,  and  on  June  4  wrote  Mr.  Warren  acknowledging 
receipt" of  that  sum  ''for  May.'*  In  this  letter  Templeton 
also  said :  '  *  The  new  rate  is  $13.38  a  month  for  you. ' ' 
However,  he  did  not  say  when  it  became  effective.  De- 
livery of  this  letter  was  delayed  until  about  June  24  on 
account  of  Warren's  change  of  location.     On  June  20 
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Mrs.  Warren  wrote  Templeton,  asking  what  Mr.  War- 
ren's rate  would  be  for  June.  On  June  22  Templeton 
wrote  Mrs.  Warren,  informing  her  that  "the  new  rate 
went  into  effect  June  1.  Seth's  would  be  $13.38  a 
month.'*  Not  knowing  of  Templeton 's  death,  which  oc- 
curred June  24,  Mrs.  Warren  remitted  the  June  and 
July  assessments  of  $13.38  each  and  $1  for  lodge  dues 
on  June  27,  1917,  in  conformity  to  the  information 
given  in  Templeton 's  letter  of  June  22.  Mr.  J.  W. 
Eobey,  who  succeeded  Mr.  Templeton  in  office,  testified 
that  he  received  the  assessments  for  June  and  July, 
1917,  from  Mrs.  Warren  in  the  sum  of  $27.76,  but  later 
returned  it  to  her  sister's  son.  On  July*  13,  1917,  Mrs. 
Warren  wrote  Mr.  Eobey  from  West  Duluth,  Minnesota, 
saying  that  she  was  surprised  to  receive  his  letter  with 
draft  returned,  **as  I  paid  the  May  assessment  when  in 
No.  Yakima,  Wash.,  and  have  a  letter  from  Mr.  Temple- 
ton acknowledging  same."  From  this  letter  it  ap- 
pears that  as  late  as  July  13,  1917,  eleven  days  before 
her  husband's  death,  Mrs.  Warren  believed  that  Temple- 
ton.'s  statement  that  the  new  rate  did  not  become  ef- 
fective until  June  1  was  correct.  The  raising  of  rates 
was  a  matter  of  uncertainty  and  discussion  in  the  order 
as  late  as  May  10,  1917,  when  the  defendant  Grand 
Lodge,  in  session  held  at  Omaha,  decided  to  let  the  in- 
crease of  January  stand.  The  correspondence  between 
the  Warrens  and  Templeton  clearly  shows  that  they 
were  much  interested  in  any  change  in  rates,  and  that 
Templeton  was  their  sole  source  of  information  on  that 
subject,  and  that  they  relied  upon  him  entirely.  Temple- 
ton's  letters  were  all  signed  in  his  capacity  as  an  offi- 
cial of  the  Nelson  lodge.  The  $3  remitted  by  Warren 
and  acknowledged  by  Templeton  in  payment  of  the 
assessment  ''for  May"  was  never  refunded.  Mr.  Temple- 
ton erroneously  believed  that  the  new  assessment  did 
not  become  effective  until  June  1,  and  so  infoimed  the 
Warrens.  If  it  had  not  been  for  this  erroneous  belief 
evidenced  by  the  information  given  by  Templeton,  the 
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full  amount  of  the  May  assessment  undoubtedly  would 
have  been  paid.  Otherwise,  the  remittance  of  the  June 
and  July  assessments  at  the  new  rate  would  not  havd 
been  made. 

The  record  of  the  Nelson  lodge  contains  the  entry 
opposite  Mr.  Warren  ^s  name,  '*  Suspended  5/29.*'  Sec-^ 
tion  160  of  the  defendant's  by-laws  provides  that  nonpay- 
ment of  an  assessment  on  or  before  the  28th  day  of  thef 
month  shall  of  itself  work  a  suspension  of  the  member 
and  a  forfeiture  of  his  rights,  and  this  court  has  held 
this  provision  to  be  self-executing.  Field  v.  National 
Council,  K.  <&  L.  of  S.,  64  Neb.  226.  Section  57  of  the 
by-laws,  which  are  made  part  of  the  contract  of  in- 
surance, authorizes  the  financier  to  *' receive  all  moneys 
for  the  lodge,"  and  section  54  imposes  on  the  recorder 
the  duty  to  ''conduct  the  correspondence  and  have 
charge  of  the  seal  and  records  of  the  lodge."  And  there 
is  provision  that  the  two  offices  may  be  combined. 

It  appears  from  the  foregoing  that  the  determining 
factor  in  this  case  is  the  group  of  facts  delating  to  the 
May  assessment.  That  it  was  not  paid  in  full  is 
clear,  but  that  Mr.  Warren,  whose  duty  it  was  to  pay  it, 
and  Mr.  Templeton,  who  was  solely  authorized  to  re- 
ceive it,  both  believed  it  to  have  been  paid  in  full,  is 
equally  clear.  Moreover,  it  is  conclusively  shown  that 
the  $3  remitted  ''for  the  May  assessment  in  the  A.  0.  H. 
W.  for  S.  C.  Warren"  was  received  and  retained  by 
Mr.  Templeton  without  objection.  When  Templeton 
wrote  the  Warrens  on  June*  22  that  the  new  rate  went 
into  effect  June  1,  they  promptly  remitted  the  June 
and  Julv  assessments  at  the  new  rate;  and  it  is  a 
reasonable  and,  we  think,  a  necessary  inference  that,  if 
it  had  not  been  for  the  fault  of  the  financier-recorder 
in  failing  to  inform  the  insured  of  the  increase  in  rates, 
as  that  officer  had  expressly  agreed  to  do,  the  May 
assessment  would  have  been  seasonably  paid  in  full. 
The  question  therefore,  seems  to  be  whether  this  mis- 
taken belief  of  the  financier-recorder  that  the  new  rate 
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did  not  become  effective  until  June  1,  and  his  conse- 
quent failure  to  inform  the  insured  of  the  correct  date 
when  it  did  become  effective,  can  work  his  suspension 
as  a  member  and  a  forfeiture  of  his  benefit  certificate 
through  no  fault  of  his  own,  And  when  the  officer,  with- 
out objection,  retained  the  amount  actually  remitted  and 
intended  as  payment  of  the  May  assessment.  This 
question^  in  turn,  depends  upon  the  authority  of  the 
financier-recorder  to  bind  the  defendant  Grand  Lodge. 

Under  the  by-laws  of  the  order,  which  were  express- 
ly made  part  of  the  contract  of  insurance,  Mr.  Temple- 
ton,  who  had  the\  combined  offices  of  financier  and 
recorder,  had  authority,  and  it  was  his  duty,  to  collect 
and  receive  all  dues  and  assessments  and  keep  a  record 
of  them,  and  to  conduct  the  correspondence.  Everything, 
therefore,  relating  to  these  matters  was  within  the 
scope  of  his  authority.  It  follows  that  all  letters  in  this 
record  written  by  Mr.  Templeton  were  written  in  his  of- 
ficial dual  capacity,  and  all  letters  addressed  to  him  by 
the  Warrens  were  addressed  to  him  as  a  lodge  official. 
The  office  held  by  Mr.  Templeton  was  the  only  means  of 
communication  between  the  defendant  Grand  Lodge  and 
its  subordinate  lodge  at  Nelson  and  its  members.  The 
courts  uniformly  hold  that  such  an  officer  is  the  agent 
of  the  parent  body.  Pringle  v.  Modern  Woodmen  of 
America,  76  Neb.  384;  Modern  Woodmen  of  America 
V.  Berry,  100  Neb.  820,  and  cases  cited;  Collver  v. 
Modern  Woodmen  of  America,  154  la.  615;  Hendrickson 
V.  Grand  Lodge,  A.  0.  U.  W.,  120  Minn.  36;  19  R.  C.  L. 
1216,  sec.  31.  Therefore  the  acts,  conduct,  mistakes  and 
omissions  of  Templeton  were  the  acts,  mistakes  and 
omissions  of  the  defendant  Grand  Lodge.  Hence  it  was 
the  defendant  itself  which,  without  objection,  accepted, 
receipted  for  and  retained  the  $3  from  the  insured  for 
the  May  assessment,  and  by  its  silence  assured  and 
convinced  the  Warrens  that  it  was  paid  in  full,  and,  so 
believing,  they  paid  the  June  and  July  assessments  at 
the  new  rate.    Now,  after  the  death  of  the  insured,  can 
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the  defendant  be  heard  to  say  to  his  beneficiary  that  the 
benefit  certificate  was  forfeited  because  the  Warrens 
relied  npon  defendant's  implied  assurance  by  retention 
of  the  May  remittance  that  it  was  payment  in  full,  or 
because,  through  fault  of  defendant's  own  agent,  they 
were  kept  in  ignorance  of  the  date  when  the  new  rate 
became  effective?  In  other  words,  can  the  defendant 
stand  upon  its  own  fault?  We  think  not.  By  its  con- 
duct, through  its  authorized  agent,  the  defendant  clearly 
waived  its  right  to  a  forfeiture,  and  is  now  estopped  to 
assert  it.  Modem  Woodmen  of  America  v.  Colman,  68 
Neb.  660;  Modem  Woodmen  of  America  v.  Lane,  62 
Neb.  89;  Grand  Lodge,  A.  0.  U.  W.,  v.  Scott,  3  Neb. 
(Unof.)  851;  Trotter  v.  Gravid  Lodge,  132  la.  513; 
O'Connor  v.  Knights  and  Ladies  of  Security,  178  la.  383. 

From  the  foregoing  consideration,  it  follows  that  the 
alleged  susi)ension  was  wrongful  and  reinstatement  un- 
necessary, and  the  benefit  certificate  did  not  become 
forfeited. 

Counsel  for  appellant  cites  the  case  of  Royal  High- 
landers V.  ScovUl,  66  Neb.  213,  in  support  of  a  proposi- 
tion that  an  officer  of  a  subordinate  lodge  could  not 
waive  a  forfeiture  for  nonpayment  of  assessment ;  but 
the  case  is  not  in  point.  In  the  ScovUl  case  a  member 
became  suspended  for  intentional  nonpayment  of  assess- 
ment, and,  when  she  was  in  a  dying  condition,  her 
beneficiary  sought  to  reinstate  her  by  paying  the  back 
dues,  in  the  face  of  a  provision  that  a  suspended  mem- 
ber could  be  reinstated  only  when  in  good  health.  Of 
course,  the  officer  had  no  authority  to  waiviB  the  require- 
ment of  good  health  as  a  condition  precedent  to  rein- 
statement, and  it  would  have  been  a  fraud  upon  the 
order  to  have  permitted  it.  In  the  instant  case,  the 
officer  had  express  power  to  receive  the  assessment,  and 
it  would  be  a  fraud  upon  the  beneficiary  to  permit  the 
officer's  mistake  as  to  the  amount  to  avoid  the  insurance. 

Appellant  also  complains  that  the  court  erroneously 
excluded  its  offer  of  evidence  that  the  Grand  Lodge 
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oflBcers  knew  nothing  of  what  Templeton  was  doing  in 
the  premises.  The  complaint  is  without  merit,  as  the 
defendant  is  conclusively  presumed  to  know  all  the  acts 
of  the  subordinate  lodge  oflScers  mthin  the  scope  of 
their  authority.  Qrand  Lodge,  A.  0.  U,  W.,  v.  Scott, 
supra. 

There  is  no  error  in  the  record. 

We  recommend  that,  upon  plaintiff's  filing  with  the 
clerk  of  this  court,  within  30  days  from  the  filing  of 
this  opinion,  a  remittitur  for  $250  allowed  for  attorney's 
fees,  the  judgment  of  the  district  court  be  aflSrmed. 

li^ER  Curiam.  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  aflSrmed, 
on  condition  that  plaintiff  file  a  remittitur  of  $250 
within  30  days,  and  this  opinion  is  adopted  by  and  made 
the  opinion  of  the  court. 

Affirmed. 


Daniel  C  Hellerich,  appellee  and  cross-appellant,  v. 

Central  Granaries  Company,  cross- appellee  : 

Nebraska  Elevator  Company,  appellant 

AND    cross-appellee. 
Filed  July  14,  1920.    No.  20736. 

1.  Master  and  Senrant:  Personal  Injttbies:  Neqlioence.  In  an  action 
to  recover  damages  for  personal  Injuries  resulting  from  the  sudden 
spinning  of  a  sprocket  wheel  while  plaintiff  was  at  work  with  his 
arms  between  the  spokes,  the  evidence  discussed  in  the  opinion 
held  sufficient  to  sustain  a  finding  that  the  machinery  was  negli- 
gently set  in  motion  by  the  automatic  shifting  of  a  belt  from  a 
loose  pulley  to  a  fast  pulley  while  the  engine  was  in  motion. 

2.   :  :  :  Appllances.  The  failure  of  an  employer  to 

furnish  an  appliance  required  by  statute  for  the  safety  of  employ- 
ees may  be  evidence  of  negligence. 

3.  :   Appliances:    Duty  of  Employer,     It  is  the  duty  of  the 

employer  to  exercise  reasonable  care  for  the  safety  of  a  workman 
in  a  hazardous  position,  and  not  to  expose  him  to  injury  by  use  of 
dangerous  appliances  or  unsafe  places  to  work,  when  the  exercise 
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of  due  skill  and  care  will  make  the  appliances  and  places  reason- 
ably safe. 

4.  :  Neolioenge:   Question  fob  Jury.    Where  the  evidence  Is 

Sufficient  to  sustain  a  finding  that  an  employer  did  not  furnish  the 
employee  a  reasonably  safe  place  to  work,  the  issue  is  one  for  the 
Jury,  if  properly  raised  by  the  pleadings. 

5.  Damages.  A  judgment  for  $18,900  for  personal  inji«ries  held  not 
excessive. 

6.  Appeal:  Remittitus.  Where  the  trial  court,  in  an  action  to  recover 
damages  for  personal  injuries,  orders  plaintiff  to  file  a  remittitur 
as  a  condition  of  overruling  a  motion  for  a  new  trial,  the  order 
will  not  be  reversed  on  appeal,  if  there  is  a  substantial  basis  in  the 
evidence  for  a  finding  that  the  verdict  is  excessive  to  the  extent 
of  the  amount  required  to  be  remitted. 

Appeal  from  the  district  court  for  Lancaster  county : 
WiLuvRDi  E,  Stbwabt,  Judge.    Affirmed. 

F.  M.  EM,  H.  W.  Baird  and  F,  D.  Williams,  for  ap- 
pellant 

W.  B.  Comstock,  contra. 

MOBBISSBY,  C.  J. 

The  plaintiff,  Daniel  C.  Hellerich,  brought  this  action 
against  his  employer,  the  defendant,  Nebraska  Elevator 
Company,  to  recover  damages  for  personal  injuries  re- 
sulting from  alleged  negligence.  In  the  answer  to  the 
petition,  the  defendant,  in  addition  to  a  general  denial, 
pleaded  contributory  negligence  and  assumption  of  risk. 
Upon  a  trial  of  the  issues  there  was  a  verdict  for  the 
plaintiff  in  the  sum  of  $28,900.  As  a  condition  of 
overruling  the  motion  for  a  new  trial,  the  district  court 
ordered,  and  the  plaintiff  filed,  a  remittitur  in  the  sum 
of  $10,000.  From  a  judgment  in  favor  of  the  plaintiff 
for  $18,900,  the  defendant  appeals. 

The  principal  assignment  of  error  is  the  failure  of 
the  trial  court  to  sustain  a  motion  by  the  defendant  to 
direct  a  verdict  in  its  favor  on  the  ground  that  the 
evidence  is  insufficient  to  show  negligence  on  its  part  or 
to  sustain  a  verdict  in  favor  of  the  plaintiff. 
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I 


The  defendant  operated  a  grain  elevator  at  Agnew, 
using  a  gasoline  engine  for  power.  Chris  Hellerich, 
father  of  the  plaintiff,  was  the  defendant's  agent  in 
charge  of  the  elevator  when  the  injury  occurred.  The 
plaintiff  had  formerly  acted  in  that  capacity,  hut  had 
not  recently  been  in  the  employ  of  the  defendant.  While 
a  car  was  being  loaded  with  grain  April  26,  1917,  the 
grain-cup  pulley  in  the  elevator  head  in  the  cupola  of 
the  building  slipped  on  the  shaft  and  the  movement  of 
grain  stopped.  Chris  Hellerich  employed  the  plaintiff, 
who  understood  the  machinery,  for  the  specific  purpose 
of  tightening  the  pulley  described  so  that  it  would  not 
turn  on  its  shaft.  During  the  afternoon  on  the  date 
mentioned,  the  plaintiff,  in  an  effort  to  tighten  with  a 
monkey-wrench  the  set  screws  running  to  the  shaft 
through  the  hub  of  the  grain-cup  pulley,  put  his  arms 
between  spokes  of  the  sprocket  wheel  on  the  same  shaft,  i 

a  proper  method,  and,  while  at  work  in  that  position, 
the  sprocket  wheel  was  suddenly  set  in  motion  by  power 
from  the  engine,  and  both  of  his  arms  were  broken  and 
mangled. 

The  engine  is  in  a  pit  in  a  lean-to  below  the  floor  of 
the  elevator,  and  the  power  is  transmitted  to  a  fast 
pulley  on  the  line  shaft  by  a  horizontal  engine  belt. 
By  means  of  a  sprocket  wheel  on  the  line  shaft  under  the 
elevator  floor  and  a  perpendicular  endless  chain,  the 
power  is  transmitted  to  the  sprocket  wheel  on  the 
shaft  in  the  elevator  head,  the  elevator  leg  being  30  feet 
or  more  in  height.  In  addition  to  the  sprocket  wheel  on 
the  line  shaft  and  the  fast  pulley  on  the  same  shaft,  there 
is  a  loose  pulley.  The  engine  is  started  bv  revolving 
a  wheel  on. the  engine  shaft.  While  the  belt  is  on  the 
loose  pulley,  the  sprocket  chain  which  turns  the  shaft 
in  the  elevator  head  does  not  move,  though  the  engine 
is  in  motion.  To  start  the  sprocket  chain  and  to  revolve 
the  sprocket  wheel  in  the  elevator  head,  it  is  necessary 
to  shift  the  belt  from  the  loose  to  the  fast  pullev.  The 
shifting  device  is  a  belt  shifter,  and  the  one  used  by  the 
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defendant  had  been  made  out  of  a  two  by  four  scantling 
about  six  feet  long.  It  is  suspended  through  the  elevator 
floor  above  the  belt  near  the  fast  and  the  loose  pulleys. 
Bolted  to  the  lower  end  of  the  scantling  there  is  a 
metal  fork  with  a  prong  extending  below  the  upper 
part  of  the  belt  on  either  edge.  The  upper  end  of  the 
scantling  is  tapered  for  a  handle,  and  it  is  operated 
on  the  elevator  floor  by  moving  it  back  and  forth  at 
ripht  angles  with  the  belt  below. 

The  theory  of  the  plaintiff  is  that  by  reason  of  defects, 
growing  out  of  negligence,  the  machinery  was  set  in  mo- 
tion automatically  or  without  direct  human  agency  at 
the  time  he  was  injured.  Under  issues  raised  by  the 
pleadings,  the  trial  court  submitted  to  the  jury  four 
allegations  of  negligence,  namely:  (1)  The  belt  shifter 
was  defective  and  would  not  keep  the  belt  on  the  loose 
pulley;  (2)  a  rest  hook  to  keep  the  belt  away  from  the 
shafting  was  required  by  statute  but  not  furnished; 
(3)  the  defendant  permitted  the  engine  to  run  while  the 
plaintiff  was  at  work  in  a  hazardous  position;  (4)  the 
plaintiff  was  not  provided  with  a  reasonably  safe  place 
to  work. 

In  the  argument  by  the  defendant  it  is  insisted  that 
there  is  no  evidence  to  sustain  a  finding  in  favor  of  the 
plaintiff  on  any  issue  submitted  to  the  jury,  and  that 
a  failure  of  proof  on  any  one  of  them  requires  a  re- 
versal. 

1.  The  first  question  to  be  considered  is  the  evidence 
relating  to  the  charge  that  the  belt  shifter  was  de- 
fective. The  metal  fork  on  the  lower  end  was  loose,  and 
there  is  testimony  that  it  would  swing  back  and  forth 
a  distance  variouslv  estimated  from  an  inch  and  a 
half  to  about  four  inches.  The  belt  is  about  five  inches 
in  width.  The  face  of  the  loose  pulley  is  six  inches  wide 
and  that  of  the  fast  pulley  is  seven  inches  wide.  The 
diameter  of  each  at  the  edge  is  the  same.  They  are  an 
eighth  of  an  inch  or  more  apart,  without  any  friction 
between  them.    Both  are  crowned;    that  is,  the  face  is 
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slightly  convex  to  keep  the  center  of  the  belt  on  the 
center  of  the  pulley.  The  comers  at  the  ends  of  the 
belt  where  it  had  been  recently  laced  had  been  known, 
according  to  a  witness,  to  strike  the  prongs  of  the 
belt  shifter  which,  when  free,  hung  perpendicularly.  In 
that  position,  says  one  witness,  about  half  of  the  belt 
would  be  on  each  pulley.  A  pin  was  used  to  keep  the 
belt  shifter  in  place.  The  hole  where  the  pin  was  in- 
serted in  a  timber  was  worn,  and  sometimes  the  pin  as 
a  result  of  shocks  or  vibrations  would  drop  out.  It 
had  fallen  out  and  was  not  in  place  at  the  time  of  the 
injury.  In  addition  to  evidence  of  this  nature,  there  is 
also  testimonv  bv  Chris  Hellerich  that  the  belt  often 
automatically  ran  off  the  fast  pulley  onto  the  loose  one ; 
that  the  fast  pulley  would  turn  '*as  soon  as  it  was 
caught  by  the  least  little  bit  of  the  belt;''  that  he  was 
near  the  belt  shifter  when  the  accident  happened,  and 
that  neither  he  nor  any  one  else  then  shifted  the  belt  to 
the  fast  pulley ;  that  the  engine  was  left  running  with 
the  belt  on  the  loose  pulley  while  the  plaintiff  was  work- 
ing in  the  cupola,  without  warning,  his  arras  being 
throuffh  the  sprocket  wheel  there.  Looking  at  the  caso 
thus  far  considered  as  if  the  witnesses  who  so  testified 
told  the  truth,  and  as  if  no  one  started  the  machinery, 
it  may  be  inferred  that  the  belt  shifter,  in  connection 
with  all  of  the  other  machinery  and  appliances  under  all 
of  the  circumstances,  the  engine  being  in  motion,  was 
defective;  and  it  may  also  be  likewise  inferred  that  the 
machinery  which  injured  the  plaintiff  was  automatically 
set  in  motion  throngh  the  neglisrence  of  the  defendant. 

On  the  contrary,  the  defendant  insists  that  inferences 
of  nefflisence  in  view  of  other  evidence  do  violence  to 
unquestioned  physical  conditions,  to  natural  laws,  and  to 
the  laws  of  mechanics  as  shown  by  uncontradicted  evi- 
dence. The  defendant  aranies  that  there  can  be  no 
reasonable  difference  of  opinion  on  these  issues,  and  that 
the  jury  should  not  have  been  allowed  to  indulge  in 
mere  speculation  as  to  the.  proximate  cause  of  the  acci- 
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dent.  The  evidence  relating  to  the  premises  from  which 
defendant  proceeds  in  its  argument  has  been  examined 
in  detail,  but  only  a  portion  of  it  can  be  epitomized  here. 
It  tends  to  show  that  the  belt  shifter  had  no  office  to 
perform  except  to  shift  the  belt  from  one  pulley  to  the 
other  while  the  engine  was  in  motion,  and  that  for  such 
a  purpose  it  was  without  defect ;  that  the  belt  shifter 
was  not  intended  to  keep  the  belt  on  either  pulley,  but 
that  the  pulleys  were  crowned  for  that  purpose;  that 
neither  the  weight  nor  the  position  of  the  belt  shifter 
under  the  existing  conditions  could  possibly  result  in 
shifting  the  belt  from  the  loose  to  the  fast  pulley ;  that 
the  belt  had  often  shifted  from  the  fast  to  the  loose 
pulley  of  its  own  volition,  but  had  never  shifted  the 
other  way;  that  the  crowning  of  the  pulleys  and  a 
slight  variance  in  the  alignment  of  the  engine  and  the 
line  shafts  tended  to  puU  ^  the  belt  away  from  the  fast 
to  the  loose  pulley ;  that  the  edge  of  the  belt  hung  over 
the  edge  of  the  engine  pulley  on  the  side  next  to  the 
loose  pulley,  showing  a  tendency  to  run  away  from  the 
fast  pulley;  that  it  required  considerable  weight,  ten 
or  twelve  pounds,  to  shift  the  belt  from  the  fast  to  the 
loose  pulley,  and  practically  nothing  to  shift  it  the 
other  way ;  that  there  was  no  weight  or  friction  suffi- 
cient to  move  the  belt  from  the  loose  to  the  fast  pulley ; 
that  the  belt,  running  from  the  loose  pulley  to  the  fast 
pulley,  would  not  set  the  sprocket  wheels  in  motion  until 
the  belt  lapped  four  inches  on  the  fast  pulley ;  that  the 
belt  in  running  automatically  from  the  loose  to  the 
fast  pulley  would  not  start  the  machinery  suddenly,  as 
it  had  been  started,  but  would  give  a  warning  applica- 
tion of  power  by  a  jerk  and  recede  from  and  reapproach 
the  hi.2:hest  surface  of  the  crown  on  the  fast  pulley 
alternately  until  the  lap  was  sufficient  to  produce  a  con- 
tinuous motion — an  operation  which  did  not  take  place ; 
that  these  facts  are  established  by  actual  tests  of  the 
machinery  in  controversy ;  that  the  tests  were  made  by 
experts  svhose  testimony  cannot  be  refuted,  when  con- 
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sidered  with  physical  conditions  and  the  laws  of  me- 
chanics. 

On  the  evidence  as  a  whole,  it  is  argued  by  the  defend- 
ant that  there  is  no  reasonable  hypothesis  on  which 
testimony  that  no  one  set  the  machinery  in  motion  is 
believable ;  that  the  defendant  did  not  Imow  and  could 
not  have  discovered  by  ordinary  care  any  defect  which 
could  cause  the  belt  to  shift  to  the  fast  pulley  of 
its  own  accord ;  that  the  accident  could  not  have  been 
foreseen  by  any  degree  of  diligence  on  the  part  of  the 
defendant. 

There  is  testimony,  however,  that  the  belt  shifter 
had  in  fact  been  used  by  the  defendant  to  keep  the  belt 
in  place  when  the  machinery  was  in  motion,  and  that 
in  pursuance  of  such  a  purpose  it  had  been  fastened  in 
a  stationary  position  at  different  times;  that  the 
crown  on  the  loose  pulley  was  increased  subsequent  to 
the  accident;  that  the  experts  made  their  tests  after 
the  change;  that  the  load  on  the  engine  when  the 
tests  were  made  was  heavier  than  the  load  at  the  time  of 
the  accident.  This  leaves  the  issue  in  doubt  with 
sufficient  proof  on  each  side. 

It  seems  to  follow  that  the  tests  and  the  testimony  of 
the  experts  in  connection  with  the  proofs  as  a  whole 
do  not  amount  to  a  demonstration  that  the  accident  did 
not  result  from  the  automatic  shifting  of  the  belt,  and, 
there  being  sufficient  evidence  in  favor  of  the  plaintiff 
on  this  point,  there  was  no  error  in  submitting  the 
issue  to  the  jury.  On  the  questions  of  the  plaintiff's 
assumption  of  risk,  of  his  contributory  negligence,  and 
of  the  defendant  being  chargeable  with  knowledge  of 
conditions,  the  evidence  justifies  the  verdict  rendered. 

2.  Was  there  error  m  submitting  to  the  jury  the  is- 
sue of  negligence  on  the  part  of  the  defendant  in  fail- 
ing to  furnish  a  rest  hook?  The  statute  provided  for 
one.  The  legislature  required  the  defendant  to  furnish 
or  construct  such  guards  and  protection  as  will  protect 
all  employees  against  injury  from  belting  or  shafting, 
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to  furnish  belt  shifters  or  other  safe  mechanical  con- 
trivances, for  the  purpose  of  throwing  on  or  off  belts  or 
pulleys,  and  to  provide  rest  hooks  which  will  hold  the 
belting  free  from  the  shafting.  Rev.  St.  1913,  sec.  3597. 
There  is  evidence  tending  to  show  that  the  use  of  a 
rest  hook  would  have  prevented  the  belt  from  shifting 
to  the  fast  pulley  automatically,  and  that  the  system  of 
the  loose  and  the  fast  pulleys,  as  operated  by  the 
defendant,  did  not  prevent  such  shifting.  The  rest 
hook  was  not  furnished.  The  defendant  answered  this 
charge  of  negligence  by  proof  that  the  loose  pulley 
took  the  place  of  the  rest  hook  and  was  a  compliance 
with  the  law.  The  statute,  however,  uses  the  speciflc 
term  ''rest  hook,''  which  is  not  the  same  device  as  a 
-loose  pulley,  and  we  think  the  trial  court  did  not  err 
to  the  prejudice  of  the  defendant,  under  the  circum- 
stances, in  submitting  to  the  jury  proof  of  the  failure 
to  comply  with  the  statute  as  evidence  of  negligence. 

3.  Was  the  evidence  sufficient  to  carry  the  case  to 
the  jury  on  the  issue  of  negligence  in  allowing  the 
engine  to  run  with  the  belt  on  the  loose  pulley  while 
the  plaintiff  was  working  with  his  arms  through  the 
sprocket  wheel  in  the  cupola  t  In  this  hazardous  place 
the  plaintiff,  according  to  his  testimony,  was  at  work 
on  the  machinery  without  knowing  that  the  engine  in 
the  pit  below  was  in  motion.  At  the  time,  it  may  be 
inferred,  the  loose  handle  of  the  belt  shifter  was 
vibrating  above  the  floor  of  the  elevator  where  a  slight 
movement  would  apply  the  power  below  and  spin  the 
sprocket  wheel  in  the  cupola.  A  brother  of  the  plaintiff 
was  near  the  engine  wiien  the  plaintiff  was  injured. 
Others  had  access  to  the  floor  of  the  elevator.  The 
agent  in  charge  spent  a  portion  of  his  time  in  an 
office  in  a  separate  building.  Under  such  circumstances, 
we  see  no  error  in  permitting  the  jury  to  find  negli- 
gence in  allowing  the  engine  to  run.  If  defendant  had 
stopped  it,  the  hazard  of  revolving  macbiner}'  would 
have  been   removed  and   the  injury   prevented.     It  is 
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the  duty  of  the  employer  to  exercise  reasonable  care 
for  the  safety  of  a  workman  in  a  hazardous  position, 
and  not  to  expose  him  to  injury  **by  use  of  danger- 
ous appliances  or  unsafe  places  to  work,  when  the 
exercise  of  due  skill  and  care  will  make  the  appliances 
and  places  reasonably  safe.'*  Myers  v.  Pittsburgh 
Coed  Co,,  233  U.  S.  184.  We  think  that  there  was  no 
error  in  allowing  the  jury  to  find  that  there  was  negli- 
gence in  allowing  the  engine  to  run. 

4.  Was  there  evidence  that  the  defendant  was  negli- 
gent in  failing  to  provide  the  plaintiff  a  reasonably  safe 
place  to  work!  If  the  conclusions  already  reached  on 
the  other  issues  are  proper  deductions  from  the  evi- 
dence, and  we  think  they  are,  it  may  fairly  be  inferred 
that  the  plaintiff  did  not  have  a  reasonably  safe  place- 
to  work,  and  that  his  exposure  in  this  respect  was  a 
failure  on  the  part  of  the  defendant  to  exercise  ordinary 
care.  If  we  have  made  no  mistake  in  our  rulings  on 
the  sufficiency  of  the  evidence,  there  is  no  error  in  sub- 
mitting the  issues  to  the  jury. 

Complaint  is  also  made  of  the  recovery  as  excessive 
after  the  amount  was  reduced  by  remittitur  from 
$28,900  to  $18,900.  When  injured,  the  plaintiff  was  a 
robust  man  28  years  of  age.  He  testified  he  had 
been  earning  $200  a  month  as  a  live  stock  buyer  and 
shipper.  He  was  in  the  hosjjital  14  weeks,  suffered  in- 
tense pain,  and  underwent  four  surgical  operations. 
He  lost  his  right  arm,  and  at  the  time  of  the  trial 
the  bones  of  his  left  arm  had  not  united.  On  these 
facts  we  do  not  think  the  judsrment  is  so  excessive  as 
to  require  a  reversal  or  an  additional  remittitur. 

The  plaintiff  appealed  from  the  order  requiring  him 
to  file  a  remittitur  in  the  sum  of  $10,000  as  a  condition 
of  overruling  the  motion  for  a  new  trial.  The  right 
to  file  a  remittitur  conforming  to  an  order  of  the  trial 
court  and  afterward  to  assail  the  order  as  erroneous  is 
granted  by  statute.  Laws  1915,  ch.  247.  Where  the  trial 
court  orders  a  remittitur,  there  must  be  a  substantial 
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reason  or  basis  in  the  evidence  for  the  decision  that  the 
verdict  is  excessive.  In  the  present  case  the  evidence  does 
not  show  that  the  plaintiff  will  be  prevented  from  pur- 
suing his  business  of  buying  and  selling  live  stock,  or 
that  he  will  be  permanently  deprived  of  the  use  of  his 
left  arm.  For  these  reasons,  there  is  no  error  avail- 
able to  the  plaintiff. 

Affirmed- 

Letton,  Rose  and  Flansburg,  J  J.,  not  sitting. 


Walter  J.  Berlo,    appellant,    v.    Omaha    &  Counch-. 
Bluffs  Street  Railway  Company,  appellee. 

Filed  July  14,  1920.    No.  20905. 

1.  Negligence:  Imputed  Negligence.  The  negligence  of  the  driver  of 
a  vehicle  cannot  be  imputed  to  one  riding  with  him  as  a  mere  In* 
vited  guest. 

2.  Street  Bailways:  Action:  Sufficiency  of  Petition.  Where  plain- 
tiff sued  a  street  car  company  for  injuries  received  while  riding  as 
a  guest  in  the  automobile  of  a  third  person,  which  injuries  were 
alleged  to  be  due  to  defendant's  negligence  in  backing  a  street  car 
out  of  a  Y,  held,  that  a  demurrer  to  the  petition  was  properly  sus- 
tained, where  the  case  was  not  brought  within  the  rule  of  the  last 
clear  chance,  and  where  the  petition  showed  that  it  was  not  the 
negligence  of  defendant,  but  the  negligence  of  the  driver  of  the 
automobile,  that  was  the  proximate  cause  of  plaintiffs  injuries. 

Appeal  from  the  district  court  for  Douglas  county: 
William  A.  Eedick,  Judge.   A^rmed. 

Kennedy,  Holland,  DeLacey  and  Horan,  for  appellant, 

John  L.  Webster,  contra. 

MoRRISSEY,  C.  J. 

This  is  a  suit  for  damages  for  personal  injuries  al- 
leged to  be  due  to  defendant's  negligence  in  backing 
one  of  its  street  cars  out  of  a  Y  at  Forty-sixth  and  Cum- 
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ing  streets  in  the  city  of  Omaha,  and  thereby  causing 
the  automobile  in  which  plaintiff  was  riding  to  strike 
against  the  curb.  The  trial  court  sustained  a  demurrer 
to  the  petition  and  dismissed  the  action.  Plaintiff  ap- 
peals. 

At  the  time  of  the  accident  plaintiff  was  riding  in 
the  automobile  of  one  Mallo  as  a  guest.  Defendant 
urges  that  the  petition  shows  that  Mallo  was  guilty 
of  negligence  in  driving,  and  that  such  negligence  is 
a  bar  to  this  suit.  Under  the  holdings  of  this  court, 
and  of  the  great  majority  of  American  courts,  the 
negligence  of  the  driver  of  a  vehicle  cannot  be  imputed 
to  one  riding  with  him  as  a  mere  invited  guest.  Loso  v. 
Lancaster  County,  77  Neb.  466;  Craig  v.  Chicago.  St. 
P.,  M.  £  0.  R.  Co.,  97  Neb.  586 ;  Reudelhuber  v.  Doug- 
las County,  100  Neb.  687.  To  state  a  cause  of  action, 
however,  the  petition  must  show  that  the  negligence 
of  defendant  was  a  material  factor  in  causing  the 
injury  complained  of. 

-  Does  the  petition  show  actionable  negligence  on  the 
part  of  defendant?  The  material  averments  of  the 
petition  are:  Defendant  was  operating  an  electric 
street  car  line  on  Cuming  street  in  the  city  of  Omaha, 
terminatin<]j  at  Forty-sixth  street,  where  a  Y  was  main- 
tained. At  the  northwest  corner  of  the  intersection  of 
these  streets,  there  was  a  building  which  **  obstructed 
the  view  *  *  *  and  prevented  any  one  coming  east 
on  Cuming  street  from  knowing  whether  or  not  one  of 
defendant  company's  cars  was  on  said  Y  and  about  to 
back  out  therefrom  onto  Cuming  street.'' 

Plaintiff  was  riding  east  on  Cuminjr  street  in  the 
automobile  of  one  Mallo,  as  an  invited  guest. 

"Cuming  street  from  Fiftieth  street  on  the  west  to- 
ward Forty-sixth  street  on  the  east  is  a  very  steep  hill 
sloping  downward  to  the  east,  and  it  is  difficult  to 
descend  this  Cuming  street  hill  ynth  any  character  of 
automobile  at  a  slow  speed.  As  the  automobile  in 
which  plaintiff  was  riding  descended  the  Cuming  street 


Vol.  104]  JANUARY  TERM,  1920.  829 

Berlo  T.  Omaha  ft  C.  B.  Street  R.  Co. 


hill  and  had  passed  over  Forty-seventh  street,  the  de- 
fendant company,  without  warning  or  signal  of  any 
character,  and  without  having  any  employee  stationed 
on  the  rear  platform,  and  with  full  knowledge  of 
the  approach  of  the  automobile  in  which  plaintiff 
was  riding,  suddenly  and  negligently  backed  one  of  its 
cars  southwesterly  out  of  the  Forty-sixth  street  Y 
toward  the  extension  of  the  south  Cuming  street  track. 

**  Notwithstanding  the  automobile  in  which  plaintiff 
was  riding  was  in  plain  view  coming  down  the  hill, 
where  it  would  be  difficult  to  stop  it,  defendant  company 
negligently  continued  to  back  its  car  southwesterly  at 
an  angle  at  which,  if  the  car  was  continued  to  be  backed 
onto  the  extension  of  the  south  Cuming  street  track, 
there  would  be  a  collision  between  the  street  car  and  the 
approaching  automobile,  or  the  automobile  would  be 
forced  against  the  south  curb.  And  the  defendant  com- 
pany continued  to  so  negligently  back  its  car  •  •  • 
after  having  a  clear  and  unobstructed  view  of  the  ap- 
proaching automobile,  and  •  •  •  notwithstanding 
it  could  have    stopped    its    car  immediately. 

**When  plaintiff's  host  suddenly  saw  defendant  com- 
pany's car  backing  out  at  an  angle  across  Cuming 
street,  he  first  turned  his  automobile  toward  the  north, 
with  the  hope  of  passing  around  defendant's  car  to  the 
north  side,  in  order  to  escape  a  collision;  but  as  the 
passageway  on  the  north  side  of  the  street  was  still 
blocked  by  the  front  end  of  defendant's  car  not  having 
cleared  same,  plaintiff's  host,  in  the  emergency  thus 
created,  was  compelled  and  did  then  turn  his  automo- 
bile *  •  •  so  far  to  the  south  that  without  fault  on 
his  part  he  came  into  contact  with  the  south  curb.  The 
automobile  was  overturned  and  thrown  against  one  of 
the  defendant  company's  iron  trolley  posts,  and  the 
occupants  of  the  automobile,  including  plaintiff,  hurled 
out  of  the  car  against  said  iron  trolley  post." 

Briefly  summarized,  the  negligence  alleged  against 
defendant  consisted  in  the  failure  to  have  a  man  on  the 


830  NEBRASKA  REPORTS.  [Vol.  104 

*-  I        ,  B       ,1  ,  -  ■ 

Berlo  T.  Omaha  ft  C.  B.  Street  R.  Co. 

rear  end  of  the  street  car  as  it  was  being  backed  into 
Cmning  street ;  the  failure  to  wait  until  the  street  was 
clear  before  backing  into  it;  the  failure  to  give  any 
warning  or  signal  indicating  an  intention  to  back  the 
car  out  of  Forty-sixth  street;  and  the  failure  to  stop 
the  street  car  after  having  ample  opportunity  to  dis- 
cover the  danger  of  the  oncoming  automobile  with  refer- 
ence to  the  backing  car,  and  before  the  street  car  pro- 
jected so  far  into  Cuming  street  as  to  force  the  automo- 
bile  against  the  south  curb. 

The  petition  does  not  show  that  in  the  normal  course 
of  events  it  was  necessary  for  defendant  to  stop  its 
cars  until  the  street  was  clear  of  oncoming  automobiles. 
The  mere  allegation  that  "it  is  difficult  to  descend  this 
Cuming  street  hill  with  any  character  of  automobile  at 
a  slow  speed''  is  not  sufficient,  as  against  a  demurrer, 
to  establish  such  an  absolute  duty  on  the  part  of  de- 
fendant. Nor  would  the  fact  that  defendant  used  a 
car  that,  in  rounding  the  curves  of  the  Y.  projected  over 
the  rail  **to  such  an  extent  as  to  leave  an  inadequate, 
insufficient,  and  unsafe  passageway  for  automobiles  and 
other  vehicles''  necessarily  give  rise  to  an  obligation 
to  stop.  Unless  the  driver  of  the  automobile  was  in 
such  a  position  that  he  might  reasonably  have  the 
right  to  attempt  to  pass,  and  might  reasonably  be 
expected  to  try  to  do  so,  or  unless  other  special  cir- 
cumstances were  present,  the  projection  of  the  car, 
which  was  regularly  used  upon  this  line,  and  which  fact 
was  not  claimed  to  be  unknown  to  the  driver  of  the  car, 
is  not  such  a  circumstance  as,  by  itself,  would  make  the 
continued  backing  of  the  car  constitute  actionable  negli- 
gence. In  this  casa  the  street  car  backed  into  plain 
sight  of  the  automobile  when  the  latter  was  a  block 
away.  The  automobile  was  on  a  slope,  and  its  occu- 
pants had  an  excellent  opportunity  to  discover  the 
presence  of  the  street  car.  There  is  no  allegation  in 
the  petition  that  any  effort  was  made  to  stop  the  auto- 
mobile, or  that  it  was  impossible  to  control  it.    When 
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these  facts  are  considered,  together  with  the  fact  that 
the  accident  occurred,  not  as  the  result  of  a  collision 
with  the  street  car,  but  from  a  striking  of  the  curb,  it  is 
impossible  to  reach  any  other  conclusion  than  that  it 
was  the  negligent  driving  of  Mallo,  and  not  any  act  or 
omission  on  the  part  of  defendant,  that  was  the  proxi- 
mate cause  of  plaintiff *s  injury,  unless  defendant,  de- 
spite the  negligence  of  the  driver,  had  such  an  oppor- 
tunity to  save  plaintiff  from  injury  as  would  bring  the 
case  within  the  rule  of  the  last  clear  chance. 

The  rule  of  the  last  clear  chance  is  not  applicable, 
however.  The  petition  does  not,  as  previously  pointed 
out,  allege  that  the  automobile  could  not  be  controlled, 
nor  does  it  set  out  any  facts  from  which  defendant 
ought  reasonably  to  have  known  that  the  occupants  of 
the  automobile  were  in  danger  and  not  able  to  stop,  and 
that  an  accident  was  inevitable  if  the  backing  of  the 
car  was  continued.  In  the  absence  of  such  a  showing, 
we  can  only  infer  that  defendant  had  a  right  to  assume 
that  the  automobile  would  follow  the  usual  course  and 
get  safely  through  the  regular  channels  of  traffic. 

The  demurrer  was  properly  sustained,  and  the  judg- 
ment is 

Affiemed. 

Aldrioh,  J.,  not  sitting. 


JxTDDiB  Johnson,  appellee,  v.  St.  Paul  Fibe  &  Mabinb 

Inbubance  Company,   appellant. 

Filed  July  14,  1920.    No.  21047. 

1.  Insurance:  Cancelation.  The  statutory  right  of  insured  to  a  can- 
celation of  his  fire  insurance  is  by  construction  a  part  of  the  in- 
surance contract,  and  may  be  exercised  by  his  request  for  cancel- 
ation and  surrender  of  the  policy  for  that  purpose.  Rev.  St.  1913^ 
sec.  3208. 

2.  :  Loss:  Settlement:  Considebation.  After  the  exact  amount 

of  a  loss  by  fire  has  been  definitely  determined  by  the  insured  and 
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an  insurer  that  carries  the  entire  risk,  a  partial  payment,  a  receipt 
by  insured  in  full  satisfaction  of  the  loss,  and  a  claim  asserted  by 
the  insurer,  without  any  foundation  in  fact,  law  or  equity  that 
other  insurance  covering  a  proportion  of  the  loss  was  In  force  when 
the  fire  occurred,  do  not  constitute  a  consideration  for  a  com- 
promise and  settlement,  or  for  an  accord  and  satisfaction,  or  re- 
quire insured  to  refund  or  tender  back  thje  partial  payment  as  a 
condition  of  recovering  the  remainder  of  the  loss. 

3.  Costs:  Attobnet's  Fees.  Statutory  authority  to  tax  as  costs  an 
attorney's  fee  upon  the  rendition  of  a  Judgment  in  favor  of  plain- 
tiff in  an  action  on  "any  policy  of  life,  accident,  indemnity,  sick- 
ness, guarantee,  or  other  insurance  of  a  similar  nature,"  extends 
to  an  action  on  a  fire  insurance  policy,  since  "indemnity"  as  thus 
used  includes  fire  insurance.    Rev.  St.  1913,  sec.  3212. 

4.  :  .  Under  the  statute  authorizing  the  taxation  of  an 

attorney's  fee  upon  rendition  by  the  district  court  of  a  Judgment 
in  favor  of  plaintiff  in  an  action  on  an  insurance  policy,  as  amend- 
ed in  1919,  an  additional  attorney's  fee  is  allowable  in  the  supreme 
court  for  appellate  proceedings.    Laws  1919,  ch.  103,  sec.  2. 

Appeal  from  the  district  court  for  Hamilton  county: 
Geobge  F.  Corcoran,  Judge.   Affirmed. 

Montgomery,  Hall  S  Young,  for  appellant. 

Hainer,  Craft  <&  Edgerton  and  C.  C.  Fraizer,  contra. 

Rose,  J. 

This  is  an  action  on  a  fire  insurance  policy  issued 
September  27^  1917,  to  plaintiff  by  defendant  for  $7,500 
on  a  stock  of  merchandise  in  Stockham.  The  insured 
property  was  destroyed  by  fire  October  11,  1917.  Plain- 
tiff's loss  was  $7,412.30,  Defendant  paid  $5,657.91 
October  22,  1917,  and  through  its  adjuster  procured  a 
receipt  containing  the  recital  that  the  payment  was  in 
full  satisfaction  of  all  claims  by  plaintiff  for  his  loss. 
The  relief  demanded  in  this  action  is  the  recovery  of 
$1,754.39— the  difference  between  the  loss  of  $7,412.30 
and  the  payment  of  $5,657.91.  There  is  no  dispute  about 
the  validity  of  the  policy  in  suit,  or  about  the  amount 
of  the  loss,  but  the  theory  of  the  defense  is  that  the 
insured  property  was  protected  by  two  policies,  the  one 
on  which  this  action  is  based  and  another   issued  by 


Vou  104]  JANUARY  TERM,  1920.  833 

Johnson  v.  St.  Paul  Fire  A  Marine  Ins.  Co. 

the  Springfield  Fire  &  Marine  Insurance  Company  for 
$2,500;  that  both  policies  were  in  force  at  the  time  of 
the  fire ;  that  the  proportion  of  the  loss  for  which  de- 
fendant was  liable  was  the  amount  of  the  payment  of 
$5,657.91,  and  that  of  the  other  insurer  $1,754.39.  The 
theory  of  plaintiff  is  that  the  smaller  policy  had  been 
canceled  before  the  loss  occurred,  and  that  at  the  time 
of  the  fire  defendant  was  carrying  the  entire  risk.  There 
was  a  judgment  in  favor  of  plaintiff  for  the  full  apaount 
of  his  claim,  and  defendant  has  appealed. 

The  first  point  argued  is  assigned  error  in  a  finding 
of  the  triaj  court  that  the  policy  for  $2,500  issued  by 
the  Springfield  Fire  &  Marine  Insurance  Company  had 
been  canceled  before  the  insured  property  was  destroy- 
ed by  fire.  Under  this  head  it  is  argued  by  defendant 
that  insurance  is  not  terminated  until  the  steps  essen- 
tial to  a  cancelation  of  the  policy  are  taken,  and  until 
the  minds  of  the  parties  to  the  contract  have  met  on 
that  proposition. 

Prior  to  the  issuance  of  the  policy  for  $7,500  Sep- 
tember 27, 1917,  defendant  had  been  carrying  plaintiff's 
risk  to  the  extent  of  $6,000  only  under  a  policy  expiring 
on  that  date,  and  the  smaller  policy  for  $2,500  issued 
by  the  Springfield  Fire  &  Marine  Insurance  Company 
had  not  expired.  Several  days  before  defendant's  risk 
was  increased  from  $6,000  to  $7,500,  plaintiff  expressed 
to  the  agent  of  defendant  a  purpose  to  have  the  latter 
carry  all  of  the  insurance  and  to  cancel  the  2,500-dollar 
policy,  trusting  defendant's  agent  to  transact  the 
business.  The  agent  communicated  the  contemplated 
change  to  defendant,  increased  the  insurance  to  $7,500 
September  27,  1917,  and  on  that  date,  under  authority 
from  plaintiff,  delivered  the  2,500-dollar  policy  to  the 
agent  of  the  Springfield  Fire  &  Marine  Insurance  Com- 
pany, with  a  request  to  cancel  it.  The  latter  company, 
upon  notification  by  its  agent  of  the  request  for  can- 
celation, and  upon  his  inquiry  for  information  as  to 
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the  amount  of  the  unearned  premium,  wrote  to  him 
October  3,  1917,  as  follows: 

'*If  the  owner  wants  the  policy  canceled,  he  is  entitled 
to  $4.50  return  premium,  which  amount  you  can  pay 
him  and  take  his  receipt  for  same  on  the  blank  attach- 
ed to  the  policy,  and  forward  same  to  this  oflSce,  and  we 
will  credit  you  with  the  proper  return  premium,  less 
return  commission.'' 

The  agent  to  whom  this  letter  was  directed  received  it, 
and  promptly  went  to  the  store  of  plaintiff  to  comply 
with  instructions,  but  plaintiff  was  temporarily  absent 
at  the  time,  and  the  fire  occurred  before  the  unearned 
premium  was  refunded.  On  the  facts  as  they  appear 
in  evidence  defendant  states  its  position  as  follows : 

'*The  Springfield  agent  never  carried  out  his  instruc- 
tions, and  the  policy  was  never  canceled,  and  the  un- 
earned premium  was  never  paid,  because  Johnson,  the 
insured,  was  out  of  town  at  the  time ;  and  thus  matters 
stood  at  the  date  of  the  fire.  It  is  therefore  apparent 
from  the  facts  that  while  it  was  the  intention  of  John 
son  to  have  his  Springfield  policy  canceled,  that  inten- 
tion was  never  carried  into  effect,  and  on  the  day  of 
the  fire,  October  11,  1917,  the  Springfield  policy  was  in 
force,  and  is  liable  for  its  pro  rata  amount  of  the  loss." 

Is  this  position  tenable?  Defendant  issued  and  plain- 
tiff accepted  the  7,50fl-dollar  policy  with  the  under- 
standing that  the  entire  risk  was  thus  assumed  and 
that  the  smaller  policy  should  be  canceled.  In  addition, 
the  agent  of  defendant  undertook  to  procure  the  con- 
templated cancelation.  An  insured's  right  to  cancel  a 
policy  at  any  time  and  the  terms  of  the  cancelation  are 
creations  of  statute.  Rev.  St.  1913,  sec.  3208.  ''Any 
company  or  association  transacting  the  business  of  in- 
suring property  against  loss  or  damage  from  any  cau^e 
shall,"  declares  the  legislature,  ''cancel  any  policy  of 
insurance  at  any  time  upon  the  request  of  the  party 
insured,"  and  return  the  amount  of  the  unearned  pre- 
piium.    This  statute  is  by  construction  a  part  of  the  policy 
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of  insurance.  The  insured ''s  right  to  a  cancelation  is 
exercised  by  a  request  and  a  surrender  of  the  policy. 
The  imperative  terms  imposed  on  the  insurer  upon  such 
a  request  are  ** cancel"  and  ** return."  Upon  these 
statutory  and  contractual  terms  the  minds  of  the  parties 
met  when  the  policy  was  issued  and  accepted.  Upon  a 
request  for  cancelation  and  a  surrender  of  the  policy  the 
only  alternative  of  the  insurer  is  to  cancel  the  policy 
and  return  the  unearned  premium  computed  according 
'  to  a  definite  rule  adopted  by  statute.  In  these  respects 
there  is  nothing  left  open  to  call  for  a  meeting  of  the 
minds  of  the  parties.  In  the  present  case  the  intent'.on 
of  plaintiff  to  cancel  the  smaller  policy  was  free  from 
doubt  when  defendant  issued  and  delivered  the  policy 
for  $7,500.  The  parties  meant  that  defendant  should 
carry  the  entire  risk,  and  both  understood  that  the 
other  policy  had  been  surrendered  for  cancelation. 
To  that  end  plaintiff  did  all  the  statute  and  the  in- 
surance contract  required  of  him.  He  surrendered  the 
smaller  policy.  He  requested  its  cancelation,  and  never 
renounced  his  request.  He  asked  for  his  unearned 
premium,  and  would  have  received  it  had  he  been  at 
his  place  of  business  when  the  agent  of  the  Springfield 
Fire  &  Marine  Insurance  Company  called  to  refund  it 
aoeordins:  to  statutory  and  contractual  requirements. 
The  latter  company,  by  inserting  in  its  reference  to 
the  request  for  cancelation,  its  doubting  *4f,"  and  its 
agent  by  a  mere  delay  in  returning  the  unearned  pre- 
mium, though  he  once  called  for  that  purpose  when 
plaintiff  was  temporarily  absent,  did  not  defeat  plains- 
tiff's  exercised  right  to  cancelation.  The  request  and 
the  surrender  before  there  was  any  loss,  under  all  of 
the  circumstances,  amounted  to  a  cancelation  within  the 
mean  ins:  of  the  statute  when  considered  a  part  of  the 
insurance  contract.  At  the  time  of  the  fire,  therefore, 
the  smaller  policy  was  not  in  force,  and  the  entire  loss 
fell  on   defendant. 


;l 


836  NEBEASKA  REPOKTS.  [Vol.  104 

Johnson  y.  St.  Paul  Fire  &  Marine  Ins.  Co. 


Other  defenses  interposed  are  compromise  and  settle- 
ment, accord  and  satisfaction,  and.  failure  of  plaintiff 
to  tender  back  the  payment  as  a  condition  of  maintain- 
ing the  action  for  the  unpaid  remainder  of  the  loss. 
These  defenses  are  untenable.  Before  settlement  or 
partial  payment  the  entire  amount  of  plaintiff's  loss  by 
fire  had  been  definitely  determined  to  be  $7,412.30.  This 
was  the  estimate  of  defendant  itself  and  the  amount  was 
conceded  by  plaintiff  to  be  correct.  Defendant  carried 
the  entire  risk,  and  under  its  policy  was  liable  to 
plaintiff  for  the  whole  of  the  loss.  On  the  undisputed 
fae1«  there  was  no  foundation  in  law  or  equity  for 
the  claim  that  other  insurance  on  the  same  property 
was  in  force  at  the  time  of  the  fire  or  that  another 
insurer  was  liable  for  a  proportion  of  the  loss.  The 
payment  of  $5,657.91  was  an  indebtedness  of  defendant 
in  every  aspect  of  the  case,  and  in  making  it  defend- 
ant surrendered  or  yielded  nothing  but  what  it  conceded- 
ly  owed  on  its  policy.  That  sum  could  have  been 
collected  from  it  in  any  event  according  to  its  own 
admissions.  The  partial  payment,  the  unfounded  claim 
and  the  receipt  in  full,  therefore,  did  not  amount  to  a 
consideration  for  a  settlement,  or  for  a  release  of  the 
unpaid  balance,  or  for  an  accord  and  satisfaction.  In 
law  and  justice  the  alleged  settlement  or  compromise 
was  void  for  want  of  consideration.  In  other  words, 
when  the  adjuster  for  defendant  induced  plaintiff  to 
sign  the  receipt,  the  recital  that  payment  was  in  full 
satisfaction  of  insurer's  liability  for  the  loss  was  pro- 
cured for  nothing.  Under  such  circumstances  the  re- 
ceipt merely  evidenced  the  amount  of  a  credit  on  the 
indebtedness.  Plaintiff  was  not  required  to  refund 
the  partial  payment  as  a  condition  of  recovering  the 
remainder.  Eeduced  to  a  form  applicable  to  the  facts 
the  sum  of  the  law  is:  After  the  exact  amount  of  a 
loss  by  fire  has  been  definitely  determined  by  the  in- 
sured and  an  insurer  that  carries  the  entire  risk,  a 
partial  payment,  a  receipt  by  insured  in  full  satisfaction 
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of  the  loss,  and  a  claim  asserted  by  the  insurer,  without 
any  foundation  in,  fact,  law  or  equity  that  other  in- 
surance covering  a  portion  of  the  loss  was  in  force  when 
the  fire  occurred,  do  not  constitute  a  consideration  for 
a  compromise  and  settlement,  or  for  an  accord  and 
satisfaction,  or  require  insured  to  refund  or  tender  back 
the  partial  payment  as  a  condition  of  recovering  the 
remainder  of  the  loss.  Prudential  Ins.  Co.  v.  Cotting- 
ham,  103  Md.  319 ;  Mintzer  v.  Supreme  Council,  A.  L. 
H.,  85  N.  Y.  Supp.  23 ;  Weidner  v.  Standard  Life  S 
Accident  Ins.  Co.,  130  Wis.  10;  Goodson  v.  National 
Masonic  Accident  Ass'n,  91  Mo.  App.  339;  Farmers  <& 
Mechanics  Life  Ass'n  v.  Caine,  224  HI.  599;  Girard 
Fire  <&  Marine  Ins.  Co.  v.  Canan,  195  Pa.  St.  589; 
Chambers  v.  Niagara  Fire  Ins.  Co.  58  N.  J.  Law,  216 ; 
New  Amsterdam  Casualty  Co.  v.  Mesher,  128  Mo.  App. 
183;  American  Workmen  v.  James,  14  Ala.  App.  477. 
In  these  views  of  the  facts  and  the  law  there  is  no  de- 
fense to  plaintiff's  cause  of  action. 

In  one  of  the  assignments  of  error  an  attorney's  fee 
of  $200,  taxed  below  as  costs,  is  assailed  on  the  ground 
that  it  is  unauthorized.  When  the  judgment  was  ren- 
Clered  the  statutory  power  to  allow  such  a  fee  extended 
to  actions  on  "any  policy  of  life,  accident,  indemnity, 
sickness,  guarantee,  or  other  insilrance  of  a  similar  na- 
ture." Kev.  St.  1913,  sec.  3212.  The  legislature  by  the 
use  of  these  terms,  including  "indemnity"  or  "other 
insurance  of  a  similar  nature,"  intended  to  include  fire 
insurance.  In  both  a  popular  and  a  legal  sense  one 
of  the  meanings  of  indemnity  is  a  contract  of  insurance, 
and  in  the  connection  used  includes  indemnity  against 
loss  by  fire.     In    so  construing   the    statute  the  trial 

court  did  not  err. 

Plaintiff  has  applied  for  an  additional  attorney's  fee 
to  be  taxed  as  costs  on  appeal.  This  application  seems 
to  be  meritorious,  and  authority  to  allow  it  was  recently 
granted  by  the  legislature.  Laws  1919,  ch.  103,  oec.  2. 
Complying  with  tlie  purpose  and  the  spirit  of  the  law. 
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the  sum  of  $100  is  here  allowed  as  a  reasonable  attor- 
ney 's  fee  for  the  appellate  proceedings. 

Affibm£d« 

Aldrich,  J.,  not  sitting. 


State,  ex  rel.  Hall  County  Farm  Bureau  et  al.,  ap- 
pellees, V.  Fred  Miller  et  au,  appellants. 

Filed  July  14,  1920.    No.  21351.  - 

1.  Statutes:  Titxe.  The  title  of  an  act,  "to  provide  for  county  farm 
bureaus,  for  the  improvement  of  agricultural  methods  and  pro- 
duction and  for  cooperation  with  state  and  federal  agencies,''  is 
broad  enough  to  include  provisions  relating  to  the  duties  of  a 
county  farm  bureau,  to  the  employment  and  payment  of  a  county 
agent,  to  the  appropriation  and  disbursement  of  public  funds  for 
the  payment  of  expenses  of  such  a  bureau,  and  to  the  duties  of  the 
county  board  in  relation  to  these  matters. 

2.  Aigrlcultare:  Appropbiation  fob  Fabm  Bubeatj.  Legislation  mak-* 
ing  provision  for  farm  bureaus  as  governmental  agencies  of  an 
educational  nature  to  disseminate  among  farmers  for  practical 
purposes  scientific  knowledge  for  the  improvement  of  agriculture 

•  is  for  a  "public  purpose"  within  the  taxing  power  of  the  state. 

8.   :    :    Constitutional    Law.     Legislation    directing    a 

county  board,  on  petition  of  a  specific  number  of  residents  of  the 
county,  to  appropriate  from  the  general  fund  raised  by  taxation 
and  to  disburse  money  to  pay  the  expenses  of  a  farm  bureau  is 
not  void  as  taking  property  without  due  process  of  law  or  without 
representation. 

4.  Statutes:  Modification  of  Existing  Statutes.  An  indep^ident 
legislative  act  covering  the  entire  subject  of  legislation  to  which 
it  relates  may  incidentally  modify  or  change  existing  statutes 
without  referring  to  them. 

5.  Agriculture:  Fabm  Bubeaus:  Constitutional  Law.  CJounty  farm 
bureaus  are  governmental  agencies  entrusted  with  the  duty  of  dia- 
seminating  among  farmers  scientific  knowledge  of  an  edacatianal 
nature  for  the  improvement  of  agriculture,  and  the  statute  rec- 
ognizing them  as  such  is  not  void  as  delegating  power  to  an  un- 
authorized body  or  as  creating  new  county  officials. 

Appeal  from  the  district  court  for     TTall     ocranty: 
Bayard  H.  Paine^  Judob.    Affirmed. 
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Prince  d  Prince,  for  appellants. 

Horth  (&  Ryan,  contra. 

Rose,  J. 

This  is  an  application  by  the  members  of  the  farm 
bureau  of  Hall  county  and  others  to  compel  the  mem- 
bers of  the  county  board  of  Hall  county  to  make  an  ap- 
propriation of  county  funds  for  the  purpose  of  carry- 
ing on  the  work  of  the  county  farm  bureau.  The  county 
board  refused  to  make  the  appropriation  on  the  alleged 
ground  that  the  legislative  act  authorizing  it  is  uncon- 
stitutional. The  district  court  upheld  the  act  and 
granted  the  writ.     The  county  board  appeals. 

At  the  outset  the  county  board  concedes  that  the 
question  presented  is  the  constitutionality  of  the  county 
farm  bureau  act.  Laws  1919,  ch.  203.  It  will  not  be 
necessary,  therefore,  to  concdder  the  organization  of  the 
county  farm  bureau  or  its  proceedings  or  the  reasonable- 
ness of  the  appropriation  demanded. 

One  objection  to  the  act  is  that  it  violates  the  consti- 
tutional provision  declaring  that  **No  bill  shall  contain 
more  than  one  subject,  and  the  same  shall  be  clearly 
expressed  in  its  title.''  Const.,  art.  III.  sec.  11.  Under 
this  head  it  is  argued  that  the  act  contains  legislation  not 
clearly  expressed  in  its  title,  which  reads: 

''An  act  to  repeal  sections  70,  71  and  72,  Revised 
Statutes  of  Nebraska  for  1913,  and  to  provide  for 
county  farm  bureaus,  for  the  improvement  of  agricul- 
tural methods  and  production  and  for  cooperation  with 
the  state  and  federal  agencies  therein."  Laws  1919,  ch. 
203. 

Among  the  legislative  subjects  enumerated  by  the 
county  board  as  not  clearly  expressed  in  the  title  are 
these:  Powers  and  duties  of  the  farm  bureau;  hiring  of 
county  agent;  appropriations  to  pay  expenses  of  farm 
bureau  and  county  agent;  organization  of  farm  bureau; 
duties. of  county  board  in  paying  bills.  Are  these  sub- 
jects covered  by  the  title?  The  purpose  of  the  constitu- 
tional provision  relating  to  titles  is  to  prevent  surrep- 
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titious  legislation.  The  title  quoted  serves  that  pur- 
pose. The  one  general  subject  clearly  expressed  is  pro- 
vision for  county  farm  bureaus,  for  the  improvement^ 
of  agricultural  methods  and  production,  and  for  coop- 
eration with  state  and  federal  agencies.  The  act  con- 
tains no  matter  not  germane  to  this  general  subject. 
State  and  federal  legislation  to  improve  and  increase 
the  products  of  the  farm  for  the  general  welfare  and 
education  with  that  end  in  view,  through  farm  bureaus 
and  other  agencies  of  government,  are  matters  of  cur- 
rent history  within  common  knowledge.  There  is  no 
mystery  about  the  purpose  of  such  legislation  or  the 
agencies  used  to  make  it  effective.  The  title  and  the 
act  refer  to  both  in  terms  well  understood.  The  title 
covers  all  provisions  on  which  the  farm  bureau's  right 
to  the  appropriation  is  based.  While  a  separate  section 
provides  for  penalties  for  violations  of  the  act,  it  is  un- 
necessary for  the  purpose  of  this  application  to  inquire 
into  the  suflBciency  of  the  title  to  include  that  subject, 
since  the  invalidity  of  the  provisions  for  punishments 
would  not  invalidate  the  rest  of  the  legislation  in  any 
event.  The  act  is  not  unconstitutional  for  want  of  a 
proper  title. 

The  act  is  also  challenged  on  the  ground  that  it  pro- 
vides for  the  expenditure  of  public  funds  for  a  private 
purpose  as  distinguished  from  a  public  purpose  with- 
in the  taxing  power  of  the  state.  The  argument  seems 
to  be  that  the  act  requires  the  county  board  to  use  mon- 
ey raised  by  general  taxation  for  the  sole  benefit  of  in- 
dividual farmers  engaged  in  a  private' industry.  What 
the  legislature  had  in  mind  was  an  efficient  educational 
government  agency  to  be  conducted  on  an  honest  basis 
with  a  reasonable  expenditure  of  public  money.  There 
is  nothing  in  the  act  itself  or  in  the  record  to  indicate 
that  such  a  mission  has  failed  in  any  respect.  It  will  be 
presumed  that  the  legislature  acted  with  a  full  knowl- 
edge of  all  facts  and  conditions  essential  to  intelligent 
legislation.  The  lawmakers  were  without  limit  in 
sources  of  knowledge  and  in  the  means  of  obtaining  in- 
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formation.  They  did  not  donate  to  individuals  lands 
or  the  implements  of  agriculture.  A  small  portion  of 
the  public  funds  raised  by  taxation  in  the  ordinary 
manner  is  devoted  to  a  branch  of  education  affecting 
the  chief  industry  of  the  state.  The  federal  and  state 
government  at  an  enormous  expense  employ  experts  who 
apply  themselves  continuously  to  scientific  research 
affecting  agriculture  and  stock-raising.  Federal  and 
State  bureaus  and  county  farm  bureaus  are  educational 
in  their  nature.  All  are  agencies  through  which  im- 
portant discoveries  and  scientific  knowledge  essential 
to  the  proper  tilling  of  the  soil  and  to  stock-raising 
are  conununicated  to  farmers.  Instruction  in  fertili- 
zation of  land,  in  selection  of  seeds,  in  destruction  of 
pests,  in  diseases  of  domestic  animals,  and  in  kindred 
subjects,  is  imparted  directly  to  husbandmen  for  prac- 
tical purposes.  Research  of  this  nature  and  dissemina- 
tion of  resulting  knowledge  are  proper  functions  of 
government. 

The  state  has  undertaken  nothing  new  in  this  re- 
spect. The  government  of  ancient  Peru,  not  only  in- 
structed its  subjects  in  agricultural  pursuits,  but  col- 
lected, stored  and  preserved  immense  quantities  of 
grain  for  the  protection  of  the  people  in  times  of  drouth, 
flood,  pests,  and  other  public  disasters.  The  vigilance  of 
government  experts  and  the  dissemination  of  practical 
knowledge  increase  with  the  demand  for  food.  Results 
of  study  and  investigation  should  not  remain  the  se- 
crets of  philosopher>s  and  scientists.  The  time  and 
means  for  continuous  scientific  research  are  not 
available  to  the  tillers  of  the  soil  generally,  but  they 
must  make  the  practical  application  of  beneficial  re- 
sults. Society  as  a  whole  gets  the  benefits  when  new 
discoveries  minister  to  universal  needs  and  comforts. 
According  to  the  old  philosophers  of  Athens,  investi- 
gation and  knowledge  justified  themselves  as  the  means 
of  culture  and  mental  development  for  scholars  only, 
but  the  new  philosophy  includes  practical  benefits  to 
mankind* 
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The  question  here  is  not  whether  the  legislature  has 
adopted  the  best  means  of  disseminating  agricultural 
knowledge,  but  whether  the  purpose  is  a  public  one  to 
which  funds  raised  by  taxation  may  be  applied.  The 
supply,  quantity  and  character  of  food  affect  the  public 
at  large,  and  in  trusting  a  county  farm  bureau  to  deal 
with  those  subjects  in  an  educational  capacity,  tbe 
legislature  was  clearly  within  the  taxing  power  of  the 
state.  This  conclusion  disposes  also  of  the  contention 
that  the  act  is  void  as  special  or  class  legislation. 

The  county  board  further  contends  that  the  act  is 
void  as  authorizing  the  taking  of  property  by  taxation 
without  due  process  of  law  and  without  the  tax- 
payers being  represented.  The  methods  of  levying  and 
collecting  taxes  remain  unchanged.  The  taxing  and  dis- 
bursing officers  are  the  same.  Out  of  the  general  fund 
created  by  taxation  the  county  board  is  directed  by  the 
legislature,  on  petition  of  residents,  to  make  a  limited 
appropriation  based  on  an  estimate  of  the  county 
farm  bureau,  and,  by  warrant  on  the  county  treasurer, 
to  pay  claims  approved  by  the  board  of  directors  of 
the  county  farm  bureau.  Kindred  legislation  to  aid  in 
the  work  of  agricultural  societies  has  been  upheld. 
State  V.  Robinson^  35  Neb.  401.  By  analogy  the  act 
in  question  is  not  open  to  this  attack.  The  legislature 
may  provide  for  the  expenditure  of  public  funds  of  a 
county  for  public  purposes  without  providing  a  means 
for  ascertaining  the  views  of  all  residents  or  of  non- 
residents having  taxable  property  in  the  county.  West- 
lake  V.  Anderson,  33  N.  Dak.  326.  The  act  does  not 
sanction  a  sham  bureau,  or  fictitious,  dishonest  or  un- 
reasonable claims.  The  county  board  has  power  to  pro- 
tect the  public  from  fraud. 

A  further  argument  is  directed  to  the  proposition  that 
the  act  is  void  as  amending  existing  statutes  without 
referring  to  them;  the  Constitution  providing  that 
*'No  law  shall  be  amended  unless  the  new  act  contains 
the  section  or  sections  so  amended.''  Const.,  art.  Ill, 
sec.  11.     In  this  connection  it  is  insisted  that  the  act 
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changes  many  statutes  affecting  county  governments. 
The  answer  to  this  argument  is  that  the  act  is  a  new 
and  independent  one  covering  the  entire  subject  of  legis- 
lation to  which  it  relates,  and  for  that  reason  may  in- 
cidentally change  or  modify  existing  statutes  without 
setting  out  those  amended. 

The  act  is  also  assailed  as  delegating  power  to  an  un- 
authorized body  and  so  creating  new  county  oflSces,  the 
county  farm  bureau  is  a  voluntary  organization.  Its 
members  are  not  county  oflScers  within  the  meaning  of 
the  Constitution.  It  is  not  a  money-making  concern.  It 
is  above  the  aim  of  pecuniary  individual  enterprise  or 
official  compensation.  Its  relation  to  the  public  is  like 
that  of  agricultural  societies,  of  which  it  was  said : 

**  Agricultural  societies  are  not  corporations  in  the 
ordinary  sense  of  the  term,  but  rather  agencies  of  the 
state  created  for  the  purpose  of  assisting  in  promoting 
our  most  important  industry.''  State  v.  Robinson, 
35  Neb.  401. 

The  Constitution  does  not  prohibit  the  legislature 
from  resorting  to  this  means  of  promoting  the  interests 
of  the  public  by  providing  for  technical  and  experimen- 
tal education  on  agricultural  subjects.  2  C.  J.  989,  sec. 
3;  Westlake  v.  Anderson,  33  N.  Dak.  326,  and  cases 
cited  therein. 

No  fatal  objection  to  the  act  has  been  pointed  out. 

Affibmed. 
Aldrich,  J.,  not  sitting. 


State,  ex  bel.   Equitable  Building,  Loan   &   Savings 

Association,  relator,  v.  Dabius  M.  Amsberby, 

Secretary  of  State,  respondent. 

Piled  July  14.  1920.    No.  21540. 

Building  and  Loan  Associations:  OBGANizATioii.  The  law  requires  a 
building  and  loan  association  to  file  its  articles  of  incorporatloz^ 
with  the  secretary  of  state  and  to  pay  in  advance  a  filing  fee  based 
on  the  amount  of  authorized  capital  stock.  Rev.  St.  X^IZ,  sees. 
56g.  2423. 


844  NEBRASKA  REPORTS.  [Vol.  104 

State,  ^x  rel.  Equitable  Building,  Loan  ft  Savings  Ass'n,  v.  Amsberry. 

Original  proceeding  in  mandamus  to  compel  respond- 
eat to  file  amended  articles  of  incorporation  of  relator. 
Writ  denied.  ' 

Reeder  &  Lightner,  for  relator. 

Clarence  A.  Davis,  Attorney  General,  and  Mason 
Wheeler,  contra. 

Rose,  J. 

The  Equitable  Building,  Loan  &  Savings  Association, 
relator,  amended  its  articles  of  incorporation  to  in- 
crease its  authorized  capital  stock  from  $500,000  to 
$1,000,000,  and  this  is  an  application  for  a  writ  of 
mandamus  to  compel  the  secretary  of  state,  respondent, 
to  file  the  amendment  in  his  office.  Respondent  resists 
the  allowance  of  the  writ  on  the  ground  that  relator 
failed  to  pay  in  advance  a  filing  fee  of  $250.  Relator 
contends  that  the  law  requiring  the  payment  of  such  a 
fee  does  not  apply  to  a  building  and  loan  association. 

The  statute  requires  payment  of  fees  in  advance  to 
the  secretary  of  state  for  filing  *' articles  of  association, 
incorporation  or  consolidation,  domestic  or  foreign,'' 
and  **for  filing  certificate  of  increase  of  capital  stock 
of  any  corporation,  association  or  consolidation,  domes- 
tic or  foreign."  The  principal  fee  for  this  particular 
service  of  the  secretary  of  state  is  based  on  the  amount 
of  the  capital  stock.  If  the  statute  requiring  payment 
of  these  fees  applies  to  building  and  loan  associations, 
the  fee  demanded  by  the  secretary  of  state  is  payable  in 
advance  as  a  condition  of  filing  the  amendment.  Rev. 
St.  1913,  sec.  2423. 

It  was  formerly  held  that  building  and  loan  associa- 
tions need  not  file  articles  of  incorporation  with  the 
secretary  of  state,  and  that  therefore  they  were  not 
required  to  pay  the  fee  in  question.  State  v.  Searle, 
86  Neb.  259.  Later,  however,  the  legislature  amended 
the  law  and  these  associations  are  now  required  to 
make  the  filing.    Rev.  St.  1913,  sec.  568.     The  literal 
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terms  of  the  statutes  as  they  now  stand,  therefore,  re- 
quire relator  to  file  its  amendment  with  the  secretary  of 
state  and  to  pay  in  advance  a  fee  of  $250. 

Relator  argues,  nevertheless,  that  building  and  loan 
associations  do  not  have  '* capital  stock"  in  the  ordinary 
sense  of  that  term,  and  that  their  capital  more  nearly 
resembles  bank  deposits,  which  are  not  a  basis  for  fees 
payable  to  the  secretary  of  state.  This  proposition  is 
answered  by  the  provisions  of  the  statutes  themselves. 
A  building  and  loan  association  is  a  corporation.  It 
must  adopt  articles  of  incorporation,  have  authorized 
capital  stock,  make  filings,  and  comply  with  other  re- 
quirements of  the  general  law.  The  legislature  made  no 
exceptions  based  on  a  mere  difference  in  the  nature  of 
capital  stock.  Building  and  loan  associations  were 
required  to  file  their  articles  of  incorporation  with  the 
secretary  of  state  after  this  court  had  reviewed  the 
history  of  legislation  on  this  subject  and  had  observed : 

*  *  We  can  see  no  reason  in  requiring  the  articles  to  be 
filed  with  the  secretary  of  state,  another  copy  to  be 
filed  with  the  state  auditor,  and  still  another  copy  to  be 
filed  with  the  state  banking  board,  and,  in  addition  to 
these  filings,  to  require  a  certifioate  to  be  filed  with 
the  secretary  of  state  showing  the  filing  of  the  articles 
with  the  auditor;  and,  unless  such  an  intention  of  the 
law  is  plain,  it  ought  not  to  be  imputed  to  the  legisla- 
ture."  State  V.  Searle,  86  Neb.  259. 

It  might  have  been  further  observed  with  equal 
propriety  that  there  is  no  obvious  reason  for  exact- 
ing a  large  fee  from  an  economic  association  devoted 
largely  to  preserving  and  increasing  savings  in  small 
amounts  and  to  providing  funds  on  easy  terms  for 
home-building.  The  legislation,  however,  is  plain,  and 
it  does  not  exempt  building  and  loan  associations  from 
the  filing  or  from  the  payment  of  the  filing  fee. 

It  is  further  argued  that  recent  legislation  exempts 
relator  from  the  payment  of  the  fee,  reference  being 
made  to  the  following  provision: 
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**The  capital  stock  of  every  such  association  shall 
consist  of  the  accumulated  payments  made  by  its  mem- 
bers and  dividends  credited  thereon,  and  shall  be 
represented  by  shares."    Laws  1917,  eh.  10,  sec.  1. 

The  point  urged  is  that  this  provision  makes  the 
capital  stock  an  uncertain  and  varying  amount  without 
a  basis  for  the  filing  fee  demanded  by  respondent.  The 
legislation  seems  to  limit  to  payments  and  dividends  the 
character  of  property  receivable  by  the  association  for 
capital  stock,  rather  than  to  make  a  definite  amount 
of  authorized  capital  stock  unnecessary.  The  lan- 
guage quoted  is  the  concluding  sentence  of  a  mere 
amendment  of  a  particular  section  of  the  act  relating  to 
building  and  loan  associations.  Laws  1917,  ch.  10,  sec. 
1,  Rev.  St.  1913,  sec.  485.  The  provision  itself  refers 
to  '* capital  stock"  and  to  ''shares."  The  section  as 
amended  requires  dealings  between  members  and  the 
association  according  to  the  *' par*  value  of  the  shares 
of  stock."  The  statute  relating  to  corporations  general- 
ly seems  to  contemplate  a  definite  amount  of  capital 
stock  authorized  by  the  articles  of  incorporation.  Rev. 
St.  1913,  sees.  565-586.  Published  notice  of  the  amount 
of  capital  stock  authori2;ed  is  specifically  required.  Rev. 
St.  1913,  sec.  572.  Building  and  loan  associations  are 
not  excepted.  The  conclusion  is  that  the  amendment 
quoted  from  the  statute  does  not  exempt .  relator  from 
the  payment  of  the  fee.  The  writ  is  therefore  denied 
and  the  action  is 

Dismissed. 

Dean  and  Aldkich,  JJ.,  not  sitting. 

William  Hollman  et  al.,  appellees,  v.  J.  S.  Pattison  & 

Company  et  al.,  appellants. 

Filed  December  31,  1920.     No.  20831. 

1.  Executors  and  Administrators:  Sale  of  Real  Estate:  Estoppel. 
Plaintiffs  contracted  with  the  heirs  of  a  deceased  person  for  a 
quitclaim  deed  of  conveyance  to  real  estate  of  which  the  ancestor 
died  seised,  it  being  subject,  however,  to  sale  for  the  payment  of 
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the  debts  of  the  ancestor.  It  was  provided  in  the  contract  that,  in 
addition  to  the  quitclaim  deed,  the  purchasers  should  be  furnished 
an  administrator's  deed  to  be  procured  by  proper  procedure  in  the 
courts.  The  administrator,  by  and  with  the  consent  of  the  heirs, 
had  previously  executed  a  lease  of  the  premises  to  a  third  party. 
In  pursuance  of  the  contract,  the  quitclaim  deed  was  executed  and 
delivered  and  the  proper  proceedings  were  had  fpr  the  sale  of  the 
premises  by  the  administrator  for  the  payment  of  the  debts.  The 
plaintiffs  became  the  purchasers  at  the  administrator's  sale,  the 
sale  was  confirmed  and  the  administrator's  deed  issued  to  the  pur- 
chasers. Held,  plaintiffs  are  not,  as  against  the  lessee  of  the  heirs 
and  the  administrator,  estopped  to  assert  their  right  of  possession 
of  the  premises  from*  the  date  of  the  confirmation  of  sale  and  de* 
livery  of  the  deed. 

2.   Syllabus  Withdrawn.     The  syllabus  of  Our  former  opinion,  ante, 
p.  313,  is  withdrawn. 

Opinion  on  motion  for  rehearing  of  case  reported, 
ante,  p.  313.  Syllabus  of  former  opinion  withdrawn,  and 
judgment  affirmed. 

MOBRTSSEY,  C.  J. 

This  case  is  before  ns  on  motion  for  rehearing.  The 
original  opinion  may  be  found,  ante,  p.  313.  It  is  an 
action  to  recover  possession  of  the  storeroom  and  base- 
ment in  a  business  block  in  the  city  of  Minden.  There 
was  judgment  for  plaintiffs,  and  defendants  appealed.  By 
our  former  opinion  the  judgment  of  the  lower  court  was 
affirmed.  On  rehearing  it  is  urged  that  certain  state- 
ments of  fact  contained  in  our  opinion  are  not  borne  out 
by  the  record. 

The  building  formed  part  of  the  estate  of  Hannah  E. 
Haws.  The  administrator  of  the  estate,  by  and  with 
the  consent  of  each  of  her  heirs,  executed  a  lease  of  the 
premises  to  defendants  for  the  term  of  one  year,  defend- 
ants having  the  option  to  continue  the  lease  for  a  term 
of  four  more  years.  Subsequent  to  the  execi^^'on  of  this 
lease  the  administrator  and  the  heirs  negotiated  for  a 
sale  of  the  property  to  plaintiffs  Hollman  and  Jensen 
for  the  sum  of  $10,000.  This  agreement  provided  that 
the  heirs  should  execute  a  quitclaim  deed  running  to  the 
purchasers,  but  further  provided    that   an   administra- 
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tor's  deed  be  procured  by  proper  proceedings  through 
the  courts.  Two  of  the  heirs  were  minors  and  their 
guardian  acted  for  them  in  the  execution  of  the  contract 
and  lease.  Proceedings  were  instituted  in  the  proper 
court  to  have  the  real  estate  sold  to  satisfy  the  debts 
of  Hannah  E.  Haws,  her  personal  property  being  in- 
sufficient therefor.  When  the  real  estate  was  offered  at 
the  administrator's  sale,  plaintiffs  Hollman  and  Jensen 
bid  the  amount  agreed  upon  in  their  contract  theretofore 
made.  No  other  bid  was  made  and,  June  30,  1917,  the 
sale  was  duly  confirmed  by  the  district  court,  and  a  deed 
issued  and  delivered  by  the  administrator  to  the  pur- 
chasers, Hollman  and  Jensen.  On  tjie  same  day  a  quit- 
claim deed  from  the  heirs  was  delivered.  Hollman  and 
Jensen  then  conveyed  an  interest  in  the  property  to 
plaintiffs  Anderbery.  Defendants  paid  the  rent  up  to 
July  1,  1917,  to  the  administrator.  In  our  former  opin- 
ion it  is  said  that  defendants,  who  were  in  possession 
of  the  property  at  the  time  of  the  sale,  recognized  the 
validity  of  plaintiffs'  title  by  paying  rent  to  the  pur- 
chasers, and  that  the  purchasers  received  the  same.  This 
statement  is  not  supported  by  the  record. 

Defendants  contend  that  plaintiffs  hold  title  by  virtue 
of  their  agreement  made  with  the  heirs  and  the  adminis- 
trator and  finally  merged  in  the  quitclaim  deed,  and 
that  the  proceedings  had  in  the  district  court  constitute 
merely  a  means  of  conveying  the  title  of  the  minor 
heirs,  or  completing  the  contract  made  by  the  parties 
out  of  court,  and  that  plaintiffs  took  title  subject  to  the 
lease  held  by  defendants.  Defendants  invoke  the  doc- 
trine of  estoppel.  They  also  contend  that  the  action  was 
prematurely  brought  and  that  the  court  was  without 
jurisdiction  because  this  action  was  commenced  before 
the  administrator  had  made  distribution  of  the  funds  of 
the  estate  and  obtained  his  final  discharge  from  the 
county  court. 

We  find  in  the  brief  an  excerpt  from  the  opinion  of 
the  trial  court  which  clearly  states  the  controlling  issues 
and  reaches  the  correct  conclusion,  and  we  adopt  it  as 
our  own : 
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**The  law  is  clear  that,  unless  an  estoppel  arises  by 
reason  of  their  having  taken  the  deed  from  the  heirs, 
the  administrator's  deed  vested  Jensen  and  Hollman 
with  title  to  the  lots  free  from  the  burden  of  any  lease 
or  other  conveyance  or  incumbrance  made  by  the  heirs 
or  by  the  administrator  while  the  estate  was  in  process 
of  administration.  Purchasers  at  administrator's  sale 
have  the  right  to  possession  as  against  the  administrator 
or  the  heirs,  as  well  as  tenants  claiming  under  them. 
It  is  contended  by  the  defendants,  however,  that  the 
present  case  is  an  exception  to  the  rule;  that,  by  nego- 
tiating with  the  heirs  for  their  title  to  the  property  and 
by  accepting  a  deed  from  them,  the  plaintiffs  have  placed- 
themselves  in  such  a  position  of  privity  with  the  heirs 
that  they  are  precluded  and  estopped  from  denying  the 
validity  of  the  defendants'  lease. 

'*The  plaintiffs  in  this  case  hold  two  distinct  lines  of 
titles,  one  from  the  heirs  of  Hannah  E.  Haws,  which  con- 
veyed the  interest  of  the  heirs,  subject  and  inferior,  of 
course,  to  the  liability  of  the  real  estate  for  the  payment 
of  debts  of  the  estate  if  the  personalty  is  insufficient; 
the  other  through  the  court  proceedings,  in  which  the 
court,  assuming  under  the  statute  to  act  in  the  place  of 
intestate,  sells  the  property  to  obtain  money  with  which 
to  discharge  the  debts.  The  deed  from  the  heirs  extin- 
guishes their  rights,  while  the  administrator's  sale  ex- 
tinguishes the  rights  of  creditors.  The  latter  being  su- 
perior to  the  former,  and  the  title  of  the  heirs  being 
merely  contingent,  the  administrator 'js  deed  extinguishes 
the  rights  of  the  heirs  as  well  as  of  the  creditors. 

*'Are  there,  then,  any  facts  or  circumstances  in  evi- 
dence in  this  case  which  would  estop  the  plaintiffs  as 
against  the  lessee  of  the  Haws  heirs  from  claiming  the 
right  of  possession  of  the  premises  which  ordinarily 
flows  from  the  administrator's  sale  and  deed  and  vests 
in  the  purchaser  at  such  sale?  Such  estoppel  could 
arise  only  in  one  of  two  ways,  by  deed  or  in  pais. 

'*The  attitude  of  the  plaintiffs  and  the  defendants  to- 
ward each  other  during   the   negotiations    between    the 
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Haws  heirs  and  the  plaintiffs,  and  before  and  at  the 
tirae  of  the  administrator's  sale,  seemed  to  have  been 
entirely  passive.  No  representations  or  statements  of 
any  kind  took  place  between  them,  and  they  did  not  come 
into  contact  with  reference  to  the  sale.  The  contract 
and  the  deeds  were  silent  as  to  the  rights  of  the  lessee. 
Did  the  plaintiffs  owe  any  duty  to  the  defendants  in  the 
premises  to  take  any  active  step  with  reference  to  the 
lease?  No  specific  duty  on  the  plaintiffs'  part  toward 
the  defendants  has  been  pointed  out,  and  it  may  there- 
fore be  said  that  there  is  no  basis  for  estoppel  by  con- 
duct, except  such  as  would  arise,  if  at  all,  from  the  mere 
fact  of  entering  into  the  contract  of  sale,  or  of  accept- 
ing the  deed  from  the  heirs. 

*'The  question,  though,  is  whether,  negotiating  with 
parties  for  a  quitclaim  deed,  and  afterwards  accepting 
from  such  parties  a  deed  which  is  in  legal  effect  a  quit- 
claim deed,  the  grantees  in  such  deed  are  estopped,  as 
against  the  lessee  of  their  grantors,  from  disputing  the 
title  of  their  grantors;  that  is,  are  they  estopped  in  an 
action  to  dispossess  such  lessee  from  asserting  that 
their  grantors,  at  the  time  they  gave  the  lease  in  ques- 
tion, had  no  power  to  make  the  lease?  In  other  words, 
may  the  grantees  in  the  deed  from  the  heirs,  after  ac- 
cepting the  deed,  deny  that  their  grantors  had  any  title 
at  the  time  they  made  it,  and  set  up  as  against  their 
graators'  lessee  a  superior  title  derived  through  judicial 
proceedings  in  which  the  rights  of  their  grantors  have 
been  devested! 

*^The  current  of  authority  seems  to  be  uniform  upon 
the  position  that  the  grantees  in  such  a  case  are  not 
estopped  {Wenzel  v,  Schultz,  100  Cal.  250;  Moore  v. 
Smead,  89  Wis.  558 ;  Robertson  v.  Pickrell,  109  U.  S.  608, 
27L.  Ed.  1049)." 

The  syllabus  of  our  former  opinion  and  the  statements 
in  the  oninion  heretofore  mentioned  are  withdrawn,  and 

the  judgment  is 

Affirmed. 


I 
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Accord  and  Satisfaction. 

Defense  of  accord  and  eatisfactlon  requires  proof  of  a  sub- 
stantial difference  as  to  the  amount  due  and  settlement 
thereof.    Schreier  v.  Orijjfin 722 

Adverse  Possession. 

1'.  Title  to  realty  may  be  established  by  proof  of  actual,  open, 
exclusiye,  and  continuous  possession  under  claim  of  owner- 
ship for  the  statutory  period  of  ten  years.  DeWulf  v.  Be- 
Wulf  .....105 

2.   Evidence  held  to  support  verdict.    Yates  v.  Hoctor 195 

.8.  Limitations  do  not  run  in  favor  of  one  maintaining  a  nui- 
sance in  a  highway.    Donovan  v.  Union  P.  R,  Co 364 

4.   Act  of  congress   held  not  retroactive  to  aid  an  abutting 
landowner  to  acquire  title  to  railroad  right  of  way  by  ad- 
verse possession.    Union  P.  R,  Co.  v.  Wooater 421 

Agriculture. 

1.  Act  providing  for  county  farm  bureaus  held  not  void  as 
delegating  power  to  an  unauthorized  body  or  as  creating 
new  officials.    State  v.  Miller 838 

2.  Appropriations  for  farm  bureaus  held  to  be  for  a  "public 
purpose."     State  v.  Miller   838 

3.  Provision  in  act  for  appropriation  for  expenses  of  a  farm 
bureau  held  not  void  as  taking  property  without  due  process 

of  law.     State  v.  Miller  838 

Animals. 

In  an  action  for  damages  for  dog  bite,  evidence  held  to  support 
verdict  for  plaintiff.    Herbert  v.  Katzberg  395 

Appeal  and  Error.    See  Criminal  Law.  Tbial. 

1.  A  bill  of  exceptions  in  one  case  cannot,  by  stipulation,  be 
made  a  part  of  the  record  of  another  case.  Bee  Publishing 
Co.   V,   State    1 

2.  When  the  trial  court  dismisses  an  intervener  from  the  case, 
and  he  appeals  to  the  supreme  court,  but  presents  no  brief, 
he  will  be  considered  to  have  abandoned  the  appeal.    Palmer 

v.  Parmele 30 

rssn 
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Appeal  and  Exror — Continued. 

3.  When  the  principal  issues  In  a  case  are  determined  on  ap- 
peal, and  specific  questions  are  referred  for  trial,  the  issues 
so  determined;  become  the  law  of  the  case,  as  between  the 
parties  to  the  appeal.    Palmer  v,  Parmele  30 

4.  The  trial  court  on  a  second  trial  should  state  the  law  in  his 
Instructions  as  determined  on  the  appeal,  and  assigning  a 
wrong  reason  therefoi*  does  not  necessarily  render  such  in- 
structions erroneous.    Palmer  v.  Parmele   30 

6.  An  affidavit  in  support  of  motion  for  new  trial  will  not  be 
evidence  of  rulings  of  the  court  in  the  trial  or  in  proceed- 
ings preparatory  for  trial.    Palmer  v.  Parmele 30 

6.  An  appeal  to  the  supreme  court  from  confirmation  of  sale  on 
foreclosure  will  not  be  dismissed  because  appellant  has,  after 
entry, of  decree,  disposed  of  his  interest  in  the  land,  where 
such  disposition  is  by  warranty  deed  on  whose  covenants 

he  may  be  rendered  liable.    DahUten  v.  Lihby  84 

7.  On  appeal  in  equity  the  supreme  court  must  try  issues  of 
fact  de  novo,  but  when  witnesses  in  open  court  disagree  as 
to  an  important  fact,  the  supreme  court  in  determining  that 
fact  will  consider  the  Advantages  of  the  trial  court  in  con- 
cluding which  version  is  more  probable.    Dovey  v.  Schlater  108 

8.  Where  supreme  court  rule  12  is  not  observed  in  preparation 

of  briefs,  they  are  subject  to  be  stricken.    Walla  v.  Kavan  134 

9.  Error  or  defect  in  pleadings  or  proceedings,  when  not  prej- 
udical,  is  not  ground  for  reversaL  WhHe  v.  First  Nat. 
Bank    142 

10.  Ruling  as  to  expert's  competency  will  not  be  disturbed  un- 
less prejudicial.     Schmidbauer  v.  Omaha  d  C.  B.  Street  R, 

Co 250 

11.  Case  held  to  be  an  appeal,  and  not  an  original  action  for 
mandamus.     State  v.  Amsberry   279 

12.  The  opinion  on  a  former  appeal  is  the  law  of  the  case. 
Merkowraa  v.  Chicago,  B.  d  Q.  R.  Co 491 

.13.   A  party  cannot  appeal  from  a  Judgment  granting  him  the 
relief  he  demanded.    Bragonier  v.  Stevenson  578 

14.  A   wrong  reason  for  a  correct  conclusion   is   immaterial. 
Bragonier   v,    Stevenson    57S 

15.  A  Judgment  will  not  be  reversed  for  error  not  affecting  sub- 
stantial rights.    State  v.  Quimby  690 


I 
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16.  After  filing  of  transcript  by  one  of  two  joint  tort-feasors, 
the  supreme  court  may  allow  revlyor  by  the  representative 
of  the  other,  who  died  before  the  filing  of  the  transcript  in 
the  supreme  court.    Long  v.  Krause  599 

17.  Order  of  remittitur  approved.  JSellerich  v.  Central  Grana- 
ries Co 818 

18.  The  time  for  taking  an  appeal  from  district  court  In  an 
equity  suit  begins  to  run  when  final  Judgment  is  entered 

of  record.     Dahlsten  v.   Lihhy    84 

19.  The  time  within  which  to  file  a  supersedeas  bound  under 
sec.  8189,  Rev.  St.  1913,  for  appeal  to  supreme  court  in  a 
law  action  begins  to  run,  not  from  entry  of  Judgment,  but 
from  overruling  of  motion  for  new  trial.    First  Nat.  Bank 

V.   Gates    230 

20.  The  filing  of  a  transcript  on  appeal  within  time  is  Juris- 
dictional.    State  V,   Amsberry    279 

21.  Under  ch.  159,  Laws  1913,  as  amended  by  ch.  86,  Laws  1919, 
appeals  to  the  supreme  court  must  be  taken  within  ten  days. 
State  V,  Amsberry    279 

22.  Where  the  probative  force  of  the  evidence  Is  so  strong  that 

the  Jury  would  not  be  Justified  in  rendering  any  other  ver- 
dict. It  will  not  be  set  aside.    Dodder  v.  JEtna  Life  Ins.  Co.    70 

23.  Where  the  verdict  was  the  only  one  permissible  under  the 
law  and  evidence,  the  Judgment  will  be  affirmed.     Dodder 

V.  JEtna  Life  Ins.  Co 70 

Dodder  v.  Pacific  Mutual  Life  Ins.  Co 74 

24.  When  the  testimony  conflicts,  the  Judgment  will  not  be  set 
aside  unless  the  verdict  is  clearly  wrong.  Livingston  v. 
Omaha  d  C.  B.  Street  R.  Co 118 

25.  Findings  on  credibility  of  affidavits  in  support  of  motion 
for  new  trial  sustained.  Farmers  Irrigation  District  v.  Cal- 
kins    196 

26.  In  a  trial  to  the  court,  its  findings  will  not  be  disturbed  if 
sustained  by  competent  evidence.     Wickersham  v.  Phillips  296 

27.  In  absence  of  bill  of  exceptions,  findings  will  be  presumed 
sustained  by  evidence.    Prairie  Life  Ins.  Co.  v.  Schumann  363 

28.  A  verdict  supported  by  evidence  is  conclusive.  Sternad  v. 
Omaha  d  C.  B.  Street  R.  Co ; 460 

29.  A  verdict  supported  by  evidence  will  not  be  disturbed. 
Farmers  d  Merchants  Bank  v.  Farmers  d  Merchants  Bank  473 
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30.  A  party  objecting  to  findings  on  dismissal  in  his  favor 
should  request  the  trial  court  to  correct  them.    Bragonier 

V.   Stevenson 57S 

31.  Where  a  verdict  is  directed,  appellant  is  entitled  to  the 
benefit  of  all  controverted  questions  of  fact,  and  to  in- 
ferences deducible  therefrom.    Schmelzel  v.  Leecy  672 

32.  A  verdict  will  not  be  upheld,  where  opposed  to  physical 
facts.    Dodda  v.  Omaha  d  C.  B,  Street  R.  Co 692 

33.  An  erroneous  instruction  will  not  require  a  reversal  on  ap- 
peal of  one  not  prejudiced  thereby.    Palmer  v.  Parmele  ..    30 

34.  Where  appellant  was  not  injured  by  an  erroneous  instruc- 
tion, it  is  error  without  prejudice.    Fried  v.  Ellis  163 

35.  It  is  not  error  to  refuse  an  instruction  covered  by  one 
given.     King  v.  Day   353 

36.  Where  the  verdict  is  the  only  one  justified,  instruction  as  to 
burden  of  proof  is  immaterial.  Gesford  v.  Star  Van  d  Stor- 
age Co 453 

Appearance.  ' 

Where  default  judgment  was  entered  against  a  corporation, 
held  error  to  refuse  to  allow  intervening  stockholders  to 
make  special  appearance,  objecting  to  jurisdiction  of  the 
court  over  the  corporation  for  want  of  notice;  no  summons 
having  been  served  upon  any  officer  or  agent  of  the  cor- 
poration.   Schtoahe  v,  American  Rural  Credits  Ass*n  46 

Assault. 

To  justify  an  arrest  without  a  warrant,  there  must  be  reason- 
able ground  to  believe  the  person  arrested  is  guilty  of  a 
crime.     Halsey  v.  Phillips    648 

Attorney  and  Client. 

Settlement  pending  appeal  held  not  to  deprive  lienors  of 
right  to  enforce  lien  on  entire  amount  of  judgment.  Origgs 
V.  Chicago,  R.  I,  d  P.  A.  Co 301 

Bailment. 

1.  Parties  to  a  bailment  may  diminish  liability  of  the  bailee 
by  special  contract,  not  in  violation  of  law  or  of  public 
policy.    Gesford  v.  Star  Van  d  Storage  Co 453 

2.  Warehouseman  may  by  special  contract  relieve  himself  from 
liability  for  damage  from  changes  in  temperature.  GeS' 
lord  V.  Star  Van  d  Storage  Co 453 
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■ 

3.  Where  a  bailee  by  special  contract  ezempts  himself  from 
liability  for  freezing  he  is  not  bound  to  provide  heat.  Oea- 
ford  V,  Star  Van  d  Storage  Co 453 

Bankruptcy. 

In  a  suit  to  subject  land  to  payment  of  debts,  evidence  held 
not  to  show  fraudulent  conveyance  of  the  land,  Willman  v. 
Peterson    128 

Bastardy. 

In  bastardy,  a  verdict  on  conflicting  evidence  will  be  sustained 
unless  clearly  wrong.     Torake  v.  Johansen  878 

Bills  and  Notes. 

A  note  for  a  pre-existing  debt  will  not  discharge  the  original 
obligation,  unless  taken  in  payment  by  agreement.  Spear 
17.  Olson  139 

Bonds.    See  Bridges. 

Bridges. 

1.  Labor  and  material  used  in  performance  of  a  contract  for 
public  work  is  within  the  obligation  of  a  contractor's  bond 
given  pursuant  to  sec.  3840,  Rev., St.  1913.  Iddinga  Co,  v, 
Lincoln  Construction  Co 124 


2.  A  bond  given  under  sec.  3840,  Rev.  St.  1913,  for  construction 
of  a  public  bridge  will  be  construed  in  connection  with  the 
statute,  and  the  obligors  must  consider  coal  used  in  the  work 
as  within  its  obligation.  Iddinga  Co.  v.  Lincoln  Construc- 
tion  Co 124 

3.  Sec.  3840,  Rev.  St.  1913,  is  remedial  and  will  be  liberally  con- 
strued.   Iddinga  Co,  v.  Lincoln  ConatrUction  Co 124 

Brokers. 

1.  Authority  of  agent  to  sell  specific  land  will  not  be  extended 
by  implication  to  include  other  land.  Spanogle  v.  Maple 
Grove  Land  d  Live  Stock  Co 342 

2.  Whether  a  broker's  efforts  were  the  efficient  cause  of  the  sale 

is  ordinarily  for  the  jury.    Schmelzel  v,  Leecy  672 

3.  Evidence  held  not  to  warrant  holding,  as  a  matter  of  law, 
that  a  broker  was  not  the  efficient  cause  of  a  sale.  Schmel- 
zel  V.  Leecy    672 

Building  and  Loan  Associations. 

A  building  and  loan  association  must  file  articles  of  incor- 
poration and  pay  a  filing  fee  in  advance.    State  v.  Amaherry  843 
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Cftirl6r8. 

1.  A  street  railway  company  cannot  evade  its  duty  to  passen- 
gers by  operating  contracts  with  other  corporations,  nor 
thus  avoid  liability  for  negligence  resulting  in  personal  in- 
Jury  to  passengers.    Tankersley  v.  Lincoln  Traction  Co,  ..     24 

2.  In  an  action  against  a  carrier  for  personal  injuries  resulting 
from  negligence,  it  is  prejudicial  error  to  Instruct  the  jury, 
in  estimating  the  damage,  to  consider  "the  probable  expense 
of  his  personal  livelihood."    Tankersley  v.  Lincoln  Traction 

Co 24 

3.  Where  the  testimony  was  conflicting  as  to  whether  plaintiffs 
injuries  were  sustained  while  a  passenger  and  about  to 
alight  or  at  a  short  distance  from  the  car  after  she  had  safe- 
ly alighted,  the  rule  of  res  ipsa  loquitur  does  not  apply. 
Livingston  v.  Omaha  d  C.  B.  Street  R.  Co 118 

4.  Ordinarily  a  conductor  need  not  warn  a  passenger  that  the 
car  has  stopped,  or  of  danger  in  attempting  to  alight.  Mc- 
Coy V,  Omaha  d  C.  B.  Street  R,  Co 468 

5.  Facts  held  not  to  justify  attempt  to  board  a  moving  street 
car,  nor  to  create  relation  of  carrier  and  passenger. 
O'Connor  v.  Omaha  d  C.  B,  Street  R.  Co 534 

6.  Where  a  person  attempted  to,  board  a  moving  street  car 
without  the  knowledge  of  the  operators  of  the  car  and  was 
injured,  company  held  not  liable.    O'Connor  v.  Omaha  d  C, 

B,   Street  R.  Co 634 

7.  The  provision  in  the  uniform  bill  of  lading  as  to  carrier's 
liability  held  not  a  limitation  of  the  carrier's  liability  for 
negligence.     Botvman-Kranz  Lumber  Co.  v.  Bush  ,,.' 165 

8.  A  bill  of  lading  Is  a  carrier's  receipt  for  property  and  a  con- 
tract to  carry  and  deliver  it.  Omaha  Elevator  Co,  v.  Chicago, 

B.  d  Q.  R.  Co 566 

'  9.  A  bill  of  lading,  though  evidence  of  ownership,  does  not 
preclude  Inquiry  into  its  transfer.  Omaha  Elevator  Co.  v, 
Chicago,  B.  d  Q.  R.  Co 566 

10.  Without  receipt  or  possession  of  property  there  can  be  no 
valid  bill  of  lading.     OmaJm  Elevator  Co.  v.  Chicago,  B.  d 

Q.  R.   Co '. 566 

11.  A  subsequent  bill  of  lading  after  delivery  under  the  original 
bill,  to  divert  shipment,  is  void.  Om^ha  Elevator  Co.  v. 
Chicago,  B.  d  Q.  R.  Co 566 
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12.  After  deliyering  an  intrastate  shipment  under  bill  of  lading, 
the  carrier  cannot,  by  issuing  a  void  bill,  make  its  services 
interstate  business.     Omaha  Elevator  Co,  v.  GhicagOt  B.  d 

Q.   B.   Co 566 

13.  Proof  that  goods  were  in  good  condition  when  delivered  to 
the  initial  carrier  raises  the  presumption  that  they  were 
in  good  condition  when  delivered  to  the  terminal  carrier. 
Whitnack  Produce  Co,  v.  Chicago  d  N.  W.  R,  Co 687 

14.  The  common-law  liability  of  a  carrier  as  an  insurer  was  not 
changed  by  the  Carmack  amendment  as  to  loss  on  its  own 
line.    Whitnack  Produce  Co,  v,  Chicago  d  N,  W,  R,  Co,  ... .  687 

15.  Where  a  passenger  alights  from  a  moving  street  car,  and 
without  looking  or  listening  goes  behind  it  and  is  struck  by 
a  car  on  the  opposite  track,  he  is  guilty  of  negligence.  Dodds 

V.  Omaha  d  C,  B.  Street  R,  Co 692 

Chattel  Mortgages; 

1.  Sale  of  mortgaged  chattels  without  mortgagee's  consent  is 
punishable  under  sec.  534,  Rev.  St.  1913.     State  v.  Butcher  380 

2.  Payment  of  mortgage  debt  bars  prosecution  for  sale  of  mort- 
gaged chattels.     State  v.  Butcher  380 

3.  Sale  of  mortgaged  chattels  constitutes  the  crime.  State  v. 
Butcher   380 

Commerce. 

Contract  for  sale  of  drugs  held  to  constitute  interstate  com- 
merce.    Watkins  Medical  Co.  v.  Hunt  260 

Constitatioiial  Law.  See  Agbicttltxtbe.   Criminal  Law,   19.  Fines. 

1.  Ch.  234,  Laws  1917,  prohibiting  barbers  from  working  at 
their  trade  on  Sunday  held  constitutional.    State  v.  Murray    61 

2.  Since  it  ought  never  to  be  presumed  that  the  legislature  in- 
tended to  violate  the  Constitution,  an  ambiguous  statute 
should  be  so  construed  as  to  uphold  its  validity.  Nebraska 
District  of  Evangelical  Lutheran  Synod  v,  McKelvie  93 

3.  If  ch.  249,  Laws  1919,  should  be  construed  to  mean  that 
parents  or  private  tutors  might  teaoh  a  foreign  language,  but 
that  others  could  not  employ  teachers  to  give  such  instruc- 
tion in  a  class  or  school,  it  would  be  an  invasion  of  personal 
liberty,  discriminative,  and  void;  there  being  no  reasonable 
basis  of  classification.  Nebraska  District  o/  Evangelical 
Lutheran  Synod  v.  McKelvie   93 
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Oonstltutlonal  Law — Concluded. 

4«  Ch.  249,  Laws  1919,  does  not  prohibit  the  teaching  of  a  for- 
eign language  if  taught  in  addition  to  the  regular  course  of 
study  in  the  elementary  schools,  so  as  not  to  interfere  with 
the  elementary  education  required  by  law,  and  outside  of 
regular  school  hours  during  the  required  period  of  instruc- 
tion. Nebraska  District  of  Evangelical  Lutheran  Synod  v. 
McKelvie    93 

5.  Ch.  249,  Laws  1919,  is  not  strictly  a  penal  statute,  but  is 
mostly  remedial.  Nebraska  District  of  Evangelical  Lutheran 
Synod  v.  McKelvie   , 93 

6.  Ch.  249,  Laws  1919,  is  not  broader  than  its  title;  and  is  not 
an  unreasonable  interference  with  liberty  or  property. 
Nebraska  District  of  Evangelical  Lutheran  Synod  v,  Mc- 
Kelvie         93 

7.  A  statute  which  imposes  more  than  compensatory  damages 
is   unconstitutional.     Sunderland  Bros,   Co,  v,   Chicago,   B. 

&  Q.  R.  Co 319 

8.  A  statute  making  a  railroad  company  liable  for  delay  and 
also  for  actual  damages  for  such  delay  is  unconstitutional. 
Sunderland  Bros,  Co,  v,  Chicago,  B.  d  Q,  R.  Co 319 

9.  Sec.  2,  ch.  109,  Laws  1919,  providing  for  forfeiture  and  sale 
of  vehicles  used  for  unlawful  transportation  of  intoxicating 
liquors  held  constitutional.    Robinson  Cadillac  Motor  Car  Co, 

V.   Ratekin 369 

10.  Sec.  1.  art.  IX,  Const.,  providing  for  levying  a  tax  by  valu- 
ation is  not  self -executing.     Laub  v,  Furnas  County   ......  402 

11.  Legislative  classification  of  property  for  taxation  will  not 
be  interfered  with,  unless  it  attempts  to  violate  the  consti- 
tutional inhibition  against  special  legislation.    Cunningham 

V,  Douglas   County    405 

Oontlnuance. 

Application  for  continuance  not  showing  a  meritorious  cause 
of  action  or  defense  is  properly  denied.    Cornell  v.  Tuck  . .  759 

Contracts. 

1.  When  plaintift  can  maintain  his  cause  of  action  on  contract 
without  the  aid  of  an  illegal  act  he  can  reover.    In  re  Estate 

of    Lowe 147 

2.  When  an  agent  collects  money  for  his  principal  upon  an 
executed  illegal  transaction  which  is  not  pleaded  nor  neces- 
sary to  plaintiff's  right  of  recovery,  the  principal  can  recover 
it  in  an  action  for  money  had  and  received.*  In  re  Estate  of 
Lowe   147 
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8.  When  parties  are  compelled  to  rely  upon  a  transaction  that 
is  contra  bonoa  morest  courts  will  refuse  to  aid  them.  In 
re  Estate  of  Lowe / .  147 

4.  A  promise  of  marriage  in  consideration  of  cohabitation  be- 
fore marriage  is  void.    Rich  v.  Fulton 262 

5.  A  promise  of  marriage  within  five  years  from  absence  of 
spouse  is  against  public  policy.    Rich  v,  Fulton  262 

6.  False  representations  as  to  death  of  husband  absent  less 
than  five  years  does  not  validate  promise  of  marriage  to  an- 
other.    Rich  V.  Fulton    262 

7.  A  promise  to  protect  a  carrier  in  delivery  of  corn  held  not 
to  go  beyond  the  obligation  to  retain  it  for  benefit  of  owner. 
Omaha  Elevator  Co,  v.  Chicago,  B,  d  Q,  R.  Co , 566 

Corporations.    See  Appeaiunce.    Judgment,  1. 

1.  A  foreign  corporation  which  was  not  doing  business  in  the 
state  and  had  not  filed  with  the  state  auditor  written  author- 
ity for  him  to  accept  service  cannot  be  served  by  service  of 
summons  upon  the  deputy  state  auditor.  Bchtoabe  v,  Ameri- 
can Rural  Credits  Ass*n  46 

* 

2.  The  liability  for  failure  of  corporation  to  publish  notice  of 
indebtedness  required  by  sec.  577»  Rev.  St.  1913,  is  in  the 
nature  of  a  penalty,  and  one  stockholder,  equally  in  fault 
with  others,  cannot  sue  as  creditor  of  the  corporation  for 
such  omission.     Bpear  v,  Olson  13!) 

8.  Stockholders  in  default  for  want  of  the  annual  notice  of  in- 
debtedness are  not  liable  for  debts  of  the  corporation  incur- 
red before  default.    Bpear  v.  Olson  139 

4.  Sec.  577,  Rev.  St.  1913,  is  not  in  violation  of  sec.  4,  art.  Xlb 
of  the  Constitution,  providing  for  the  liability  of  stockhold- 
ers.    Spear  v.  Olson ; 139 

5.  A  corporation  which  changes  its  name  may  sue  in  the  new 
name  on  contracts  made  in  its  old  name.  Rawleigh  Medical 
Co,  V.  Running 179 

6.  A  change  of  corporate  name  does  not  make  a  new  corpora- 
tion.    Rawleigh  Medical  Co,  v.  Running  179 

7.  Warranty  held  indefinite.    King  v.  Day  353 

8.  Damage  for  breach  of  warranty  in  sale  of  stock  is  the  dif- 
ference between  its  value  as  warranted  and  its  actual  worth. 
King  v.  Day   353 
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CorporatiODB — Concluded. 

9.  Ratification  of  unauthorized  acts  of  officer  of  corporation 
may  be  inferred  from  silence  and  Inaction.  Citizens  Savings 
Trust  Co.  17.  Independent  Lumber  Co 631 

10.  "Blue  sky  law"  held  to  cover  Nebraska  corporations  for  only 
one  year.  Nel>raska  State  Railtoay  Commission  v.  Alfalfa 
Butter  Co 797 

Costs. 

1.  Statutory  authority  to  tax  an  attorney's  fee  on  a  judgment 
In  an  action  on  an  Indemnity  policy  extends  to  a  fire  insur- 
ance policy.    Johnson  v.  St.  Paul  Fire  d  Marine  Ins.  Co.  , . .  831 

2.  Anr  additional  attorney's  fee  is  allowable  in  the  supreme 
court  on  appeal  from  a  Judgment  on  a  fire  insurance  policy. 
Johnson  v,  St.  Paul  Fire  d  Marine  Ins.  Co 831 

Counties  and  County  Officers.     See  Paupers. 

1'  When  valuable  services  are  rendered  a  county  under  a  void 
contract,  the  county  will  be  liable  for  the  value  of  the 
benefits  received  if  the  county  board  could  have  made  a  valid 
contract  for  such  services.    Hustead  v.  Richardson  County    27 

~    2.   A  county  must  use  reasonable  care  to  keep  its  roads  and 

bridges  safe.    Morrison  v.  Scotts  Bluff  County 254 

3.  Statute  authorizing  tax  not  exceeding,  with  other  taxes,  15 
mills  on  actual  value  of  property  to  pay  bonds  is  not  un- 
constitutional.    Cunningham  v.  Douglas  County   405 

4.  County  commissioners  can  pass  on  claims  though  not  in 
statutory  form.     Bartlett  v.  Dahlsten  738 

5«  The  district  court  on  appeal  from  the  county  board  can  allow 
a  proper  certificate  of  authentication  to  the  transcript. 
Bartlett   v.   Dahlsten    73S 

6.  The  county  board  of  health  may  employ  a  physician  in  case 

of  an  epidemic.    Bartlett  v.  Dahlsten  73^ 

7.  Jurisdiction  of  the  county  board  of  health  does  not  extend  to 
territory  within  incorporated  cities  and  towns.  Bartlett  v. 
Dahlsten    738 

Courts.     See  Justice  of  The  Piiace.  Replevin, 

Criminal  Law.  See  Assault.  False  Imprisonment.  Forgery.  Homi- 
cide. Indictment  and  Information.  Intoxicating  Liquors. 
Larceny.  Rape.  Receiving  Stolen  Goods.  Sunday.  Wit- 
nesses, 2. 
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Criminal  Law — Continued, 

1.  A  conyiction  will  not  be  set  aside  for  the  giving  of  an  in- 
struction which,  because  of  apparent  errors  in  phraseology, 
is  rendered  meaningless,  where  the  other  instructions  given 
clearly  and  correctly  state  the  law,  and  no  prejudice  to  ac- 
cuse appears.    Francis  v.  State  5 

2.  Instructions,  in  a  prosecution  for  murder  while  accused  was 
perpetrating  a  burglary,  held  not  erroneous.  Francis  v. 
State   5 

^  ESvidence  held  sufficient  to  sustain  conviction  of  murder  in 
the  first  degree.    Francis  v.  State  6 

4.  The  burden  of  proof  in  a  criminal  prosecution  is  upon  the 
state,  and  if  the  evidence  fails  to  establish  any  essential  ele- 
ment of  the  crime  charged,  the  defendant  must  be  acquitted. 
Oerdes  v.  State  35 

5.  Where  a  criminal  conspiracy  is  shown,  declarations  of  a  con- 
spirator are  admissible  in  evidence,  though  made  after  com- 
mission of  the  crime.    Neal  v.  State  66 

6.  The  court  need  not  instruct  that  defendant  introduced  no 
evidence  to  overcome  the  state's  evidence.    Neal  v.  State  . .     66 

7.  The  jury  may  pass  on  the  probative  value  of  testimony 
though  believing  the  witness  has  wilfully  sworn  falsely  in 

a  material  matter.    Neal  v.  State 66 

8.  One,  who  instigates  commission  of  a  felony  is  an  aider, 
abettor  or  procurer  within  sec.  8679,  Rev.  St.  1913.    Neal 

V.  State   66 

9.  Sec.  9114,  Rev.  St.  19l3,  held  substantially  complied  with 
in  an  instruction  as  to  the  presumption  where  accused  fails 

to  testify.     Neal  v.  State   66 

10.  Error  cannot  be  predicated  upon  refusal  of  an  instruction 
covered  by  one  given.    Neal  v.  State  66 

11.  When  evidence  of  other  acts  are  admissible  in  a  criminal 

prosecution.     Neal  v.  State   56 

Katleman  v.  State 62 

12.  Objection  to  evidence  as  "incompetent.  Irrelevant  and  im- 
material"  will  not  require  its  exclusion  on  the  ground  that 
there  is  not  sufficient  foundation  for  its  introduction.    Neal 

V.    State    66 

13.  Matters  inhering  in  the  verdict  cannot  be  attacked  by 
affidavits  of  the  Jurors.    Katleman  v.  State 62 
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Criminal  Law — Continued. 

14.  Opinion  of  an  expert  as  to  effect  ol  use  of  a  narcotic  on 
the  credibility  of  a  witness  is  not  admissible  in  eyidence. 
Katleman  v.  Btate    62 

15.  A  dealer  in  automobile  accessories  held  competent  to  testi- 
fy as  to  value  of  tires.    Manion  v.  State  130 

16.  On  a  trial  for  larceny  of  automobile  tires,  invoices  were 
admissible  to  establish  their  identity,  though  in  the  invoice 
the  numbers  were  listed  as  D-53457,  -679,  -745,  etc.,  without 
repeating  the  D-63.    Manion  v,  Btate  ,' 130 

17.  Verdict  held  not  a  privy  verdict.    Manion  v.  State  ......  130 

18.  An  appellate  court  will  not  set  aside  the  verdict  as  unsup- 
ported by  the  evidence  unless  the  evidence  is  so  deficient 
that  all  reasonable  minds,  if  uninfluenced  by  passion  or 
prejudice,  must  agree  that  there  is  reasonable  doubt  of 
the  guilt  of  accused.    Fagan  v.  State  161 

19.  The  title  of  ch.  201,  Laws  1917,  relating  to  larceny  of  motor 
vehicles,  is  broad  enough  to  include  the  crime  of  buying 

or  receiving  stolen  automobiles.     Sandlovich  v.  State  ....  16J 

20.  The  trial  court  may,  in  its  discretion,  refuse  to  permit  a 
plea  of  guilty  to  be  withdrawn  after  sentence,  and  where 
there  has  been  no  abuse  of  such  discretion,  the  supreme 
court  will  not  interfere.     Sandlovich  v.  State   169 


• 


21.  The  legislature  has  power  to  declare  possession  and  trans- 
portation of  liquors  misdemeanors,  and  to  provide  for  trial 
before  magistrates  without  a  jury,  where  the  penalty  does 
not  exceed  a  fine  of  $100  or  imprisonment  for  three  months. 
Bell   17.   State    203 

22.  Conviction  of  misdemeanor  will  not  be  reversed  for  harm- 
less error  in  failing  to  formally  arraign  defendant.  Bell  v. 
State  203 

23.  A  confession  induced  by  fear  is  not  admissible.  Tramp  v. 
State 222 

24.  Refusal  of  evidence  that  a  confession  was  procured  by  fear 
may  be  prejudicial.    Tramp  v.  State  222 

25.  In  a  prosecution  under  sec.  8833,  Rev.  St.  1913,  for  carry- 
ing concealed  weapons,  an  instruction  that  the  act  must 
have  been  done  "knowingly  and  intentionally,"  held,  not 
erroneous  in  failing  to  instruct  that  criminal  or  felonious 
intent  must  be  shown.    Nugent  v.  State  235 
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26.  One  charged  with  carrying  concealed  weapons  may  prove 
in  mitigation  of  punishment  the  circumstances  under  which 
such  weapons  were  carried.    Nugent  v.  State  235 

27.  Persons  other  than  fugitives  from  justice  are  guaranteed 
preliminary  hearing.     Meyers  v.  State   35S 

28.  Preliminary  hearing  may  be  waived.    Meyers  v.  State  ....  35<S 

29.  Objection  that  preliminary  examination  has  not  been  had 
must  be  raised  before  trial.    Meyers  v.  State  356 

30.  A  ruling  on  motion  for  change  of  venue  will  not  be  dis- 
turbed unless  abuse  of  discretion  is  shown.  Barnhart  v. 
State    529 

31.  Instructions  as  to  alibi  held  not  erroneous.  Barnhart  v. 
State    529 

32.  In  a  prosecution  for  rape,  evidence  of  subsequent  acts,  re- 
lated in  time  to  the  oftense  charged,  is  admissible.    Kotouc 

V.    State    680 

33.  Whether  the  state  shall  be  required  to  elect  between  several 
counts  at  beginning  of  trial  is  discretionary  with  the  court. 
Sheppard  v.  State '. 709 

34.  A  motion  to  strike  all  the  testimony  of  a  witness  is  proper-     « 
ly  overruled  where  part  of  it  is  admissible.     Sheppard  v. 
State 709 

35.  Indorsement  of  witnesses  on  information  after  trial  begun 
is  not  error  where  no  prejudice  is  shown  nor  a  continuance 
requested.     Sheppard  v.  State    709 

36.  Sec.  9098,  Rev.  St.  1913,  providing  for  jury  to  determine 
sanity  of  one  convicted  of  a  capital  oftense  held  repealed  by 
implication  by  sec.  9212,  Rev.  St.  1913,  providing  for  a  com- 
mission in  place  of  a  jury.    In  re  Orammer  744 

37.  To  entitle  one  convicted  of  a  capital  offense  to  suspension 
of  sentence  under  sec.  9212,  Rev.  St.  1913,  it  must  appear 
that  he  is  incapable  of  understanding  his  impending  fate. 

In  re   Orammer 744 

38.  Petition  for  determination  of  sanity  after  conviction  of  a 
capital  offense  held  demurrable.    In  re  Orammer 744 

39.  An  appeal  merely  for  delay  will  be  dismissed  as  frivolous. 

In   re    Orammer 744 

40.  Petition  held  not  to  state  facts  warranting  writ  of  error 
coram  nohis.    Cole  v.  State  .* 780 
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Criminal  Law — Concluded, 

41.   Petition  for  writ  of  error  coram  noJHa  must  allege  specific 
facts  which  would  have  prevented  judgment.    Code  v.  State  780 

Damages.    See  CaiUuebb,  2.    Fines,  1. 

Deeds.    See  Gifts. 

1.  A  deed  by  parents  to  a  son  in  consideration  of  money  paid 
and  future  labor,  not  personal,  cannot  be  set  aside  for  partial 
nonperformance.     Wit  v.  Wit  298 

2.  The  wife's  implied  authority  to  her  husband  to  fill  in  name 
of  grantee  In  their  Joint  deed  may  be  revoked.  Tyrrell  v. 
Kelley   565 

3.  The  rule  in  Shelley's  case  is  not  abrogated  by  the  statute  re- 
quiring courts  to  give  effect  to  the  expressed  Intent  of  the 
parties.    Yates  v.  Yates  678 

4.  "Heirs"  and  "heirs  of  the  body"  held  to  be  words  of  limi- 
tation.    Yates  V.  Yates   678 

5.  Limitation  over  to  the  "heirs  begotten  of  the  body"  of  the 
life  tenant  creates  a  conditional  fee.    Yates  v.  Yates 678 

6.  Where  property  is  conveyed  to  a  person  for  life  and  "re- 
mainder in  fee  simple  to  the  heirs  begotten  of  the  body," 
the  words  "heirs  begotten  of  the  body"  held /words  of  pur- 
chase.    Yates  V,  Yates  678 

7.  Evidence  held  to  show  grantor  incompetent  and  under 
guardianship.     Brower  v,   Umstead    775 

Depositions. 

The  fact  that  depositions  are  taken  during  the  term  at  which 
the  cause  is  pending  for  trial  is  not  ground  for  suppressing 
them.     Oray  v,  Middaugh    40*J 

Descent  and  Distribution.    See  Judgmeitt,  2. 

1.  The  term  "lawful  issue,"  as  used  in  sec.  1266,  Rev.  St.  1913, 
held  to  mean  descendants  generally,  and  not  merely  children. 
Oodden   v.  Long    13 

2.  Proof  of  heirship  Is  not  confined  to  the  records  of  the  pro- 
bate court,  but  may  be  established  by  the  testimony  of  any 
one  who  knows  the  facts  constituting  such  relation.  Oilles- 
pie  V.  Truka   115 

3.  An  action  to  quiet  title  Is  an  appropriate  remedy  to  deter- 
mine title  to  land,  as  between  a  posthumous  child,  claiming 
as  heir  at  law,  and  one  in  possession,  having  a  life  estate 

in  the  land  and  asserting  ownership.    Gillespie  v,  Truka  . .  115 


: 
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Descent  and  Distribution — Concluded. 

4.  Real  estate  of  husband,  other  than  homestead,  descends  to 
the  widow  and  heirs,  subject  to  his  debts.    Arent  v.  Arent  562 

Divorce. 

1.  Continuous  conduct  which  seriously  impairs  bodily  health, 
endangering   life   or   reason,    constitutes   extreme   cruelty. 

Hartshorn   v.   Hartshorn    561 

DeVore  v.  DeVore  702 

2.  EiTldence  held  to  support  decree.    Hartshorn  v.  Hartshorn  561 

*8.  In  awarding  alimony,  the  court  may  consider  property  ac^ 
cumulated  by  joint  efforts  and  acquired  by  Inheritance.  De- 
Vore V,  DeVore 702 

Dow«r. 

Prior  to  ch.  49,  Laws  1907,  a  widow  took  no  Interest  in  the 
realty  of  her  deceased  husband  except  the  right  of  dower, 
and  if  dower  was  not  assigned,  and  she  made  no  claim  there- 
for, nor  in  the  proceeds  of  a  sale  of  the  realty  by  the  heirs, 
she  had  no  interest  in  such  realty  nor  the  proceeds  there- 
of which  .she  could  convey  by  will.    Dovey  v,  BchXater  . .  • .  lOS 

Drains. 

1.  Owners  of  irrigation  ditches  must  construct  and  keep  in  re- 
pair bridges  on  highways  crossed  by  their  ditches.  Dawson 
County  17.  Dawson  County  Irrigation  Co 137 

2.  If  the  owner  of  a  canal  refuses  to  repair  a  bridge  on  notice, 
the  county  may  repair  and  recover  from  the  owner.  Daw- 
son County  17.  Dawson  County  Irrigation  Co 137 

Elections. 

Certificate  of  nomination  will  be  deemed  valid  unless  object- 
ions are  filed.     Btate  v,  Amsherry   550 

Eminent  Domain. 

1.  Rule  for  ascertainment  of  damages  applies  to  irrigation  dis- 
tricts.   Farmers  Irrigation  District  v.  Calkins  196 

2.  Stipulation  and  appearance  confer  jurisdiction  to  award 
damages.    Farmers  Irrigation  District  v.  Calkins 196 

3»  The  legislature  cannot  appropriate  private  property  to  pri- 
vate use.    Sunderland  Bros.  Co,  v.  Chicago,  B.  d  Q.  R.  Co.  319 

■qnity. 

Where  one  of  two  parties  must  lose  through  misconduct  of  a 
third  person,  the  loss  will  fall  where  equity  places  it 
Om^ha  Elevator  Co.  v.  Chicago,  B.  d  Q.  R.  Co.  .  • » 566 

104Neb.55 
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EatoppaL 

1.  Claim  to  specific  property  held  not  defeated  by  disclaimer  in 
an  action  between  other  parties.  Omaha  Elevator  Co.  v, 
Chicago,  B.  d  Q.  R.  Co 566 

2.  Purchaser  at  administrator's  sale  held  not  estopped  to  claim 
possession  as  against  lessee  of  administrator.  H oilman  v, 
Pattison  d   Co 846 

Evldenoe.    See  Appeal  and.  Error.    Criminal  Law.    Descent  and 

DiSTBISUTION,    2.      HUSRAND   AND   WiFE,    2,    3.      WITNESSES. 

1.  Presumption  against  death  by  suicide  is  prima  facte  only  and 
rebuttable,  and  it  prevails  when  cause  of  death  Is  unknown, 
but  not  where  facts  are  present  bearing  upon  whether  death 

is  intentional  or  accidental.    Dodder  v.  ^tna  Life  Ins.  Co.    70 

2.  Courts  are  entitled  to  take  Judicial  notice  of  the  facts  dis> 
closed  by  the  operation  of  the  federal  selective  draft  law  with 
reference  to  the  inability  of  thousands  of  men  born  in  this 
country  to  speak  the  language  of  their  country,  or  under- 
stand words  of  command  given  in  English.   Netraaka  District 

of  Evanffelical  Luthern  Synod  v,  McKelvie  93 

3.  Partnership  leger  is  admissible  to  disprove  third  person's 
claim  against  member  of  partnership.    Wdltham  Piano  Co. 

V.  Pierson 199 

4.  Newspaper  advertisement  held  admissible  to  show  that  a  part^ 
ner  knowingly  permitted  himself  to  be  held  out  as  a  partner. 
Waltham  Piano  Co.  v.  Pierson 199 

5.  The  law  presumes  death  by  accident  rather  than  by  suicide. 

.  Farmers  Orain  d  Supply  Co.  v.  Blanchard  687 

6.  Affirmative  evidence  that  a  gong  was  sounded  held  not  over- 
come by  negative  evidence.    Dodds  v.  Omaha  d  C.  B.  Street 

R.    Co 692 

7.  Statement  by  ward  in  guardianship  proceeding  held  not 
available  in  suit  to  enforce  performance  of  adoption  agree- 
ment.   Evans  v.  Kelly 712 

8.  Declarations  against  interest  cannot  be  anulled  by  counter 
declarations.     Evans  v,  Kelly  712 

9.  An  opinion  as  to  reasonable  value  of  service  is  not  conclusive 
Jones  V.  Hartford  Fire  Ins,  Co 735 

10.  Rate  of  speed  of  a  street  car  is  not  ordinarily  a  question  for 
expert  testimony.    Oakes  v.  Omaha  d  C.  B.  Street  R.  Oo,  . .  788 
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Ezecntora  and  Administraton.     See  DsscEirr   and  Distbibution. 
Pabtnebship,    1. 

1.  A  petition  stating  jurisdictional  requirements  for  the  ap- 
pointment of  an  administrator  confers  Jurisdiction  to  make 
such  an  appointment*  notwithstanding  the  petitioner  may  . 
file  a  dismissal  of  his  petition  before  action  is  taken  thereon. 

In  re  Estate  of  Glover  151 

2.  A  petition  for  the  appointment  of  an  administrator  is  not 
an  action  within  sec  7654,  Rev.  St.  1913^  In  re  Estate  of 
Glover  151 

3.  Administrator  cannot  lease  estate  beyond  his  term  of  office. 
Hollman  v,  Pattison  d  Co 313 

4.  A  purchaser  at  administrator's  sale  is  entitled  to  possession 
notwithstanding  lease    Hollman  v.  Pattison  d  Go 313 

6.  Administrator  can  lease  land  for  only  one  year.  Hollman 
17.   Pattison   d    Co 313 

6.  A  purchaser  at  administrator's  sale  is  entitled  to  rents  from 
date  of  confirmation.   Hollman  v.  Pattison  d  Co 313 

7.  Administrator  pleading  payment  of  claim  against  the  estate 
has  the  burden  of  proof.    In  re  Estate  of  Peterson 574 

False  Imprisonment. 

1.  An  unreasonable  delay  in  bringing  a  prisoner  before  t^e 
magistrate  renders  an  officer  liable  for  false  imprisonment. 
Schreiner   v.   Hutter    539 

2.  Evidence  of  reputation  of  prisoner  held  inadmissible  in  an 
an  action  for  damages  for  false  imprisonment.     Bchreiner 

17.  Hutton J. .  589 

3.  Evidence  of  reputation  in  mitigation  of  damages  held  inad- 
missible, where  damage  to  reputation  was  not  specially 
pleaded.  Schreiner  v,  Hutter 539 

4.  Evidence  that  plaintiff  had  a  wife  and  children  held  inad- 
missible in  an  action  for  damages  for  false  Imprisonment. 
Schreiner  v,  Hutter • 539 

Fines. 

1.  A  statutory  liability  in  addition  to  actual  damages  is  a 
fine  or  penalty.    Sunderland  Bros,  Co,  v.  Chicago,  B.  d  Q. 

R,  Co 319 

2.  Provision  of  demurrage  act  that  fines  and  penalties  shall 
go  to  the  injured  party  is  unconstitutional.  Sunderland  Bros, 
Co.  17.  Chicago,  B.  d  Q,  R,  Co 319,  322 
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Forger^r. 

Eyldence  held  to  sustain  yerdlct  of  g;uilt7.    BarnJutrt  v.  State  629 

Fraud.    See  Limitation  of  Actions,  3. 

1.  In  a  suit  for  fraud  in  purchase  of  land  and  sale  of  stock, 
eTidence  held  to  sustain  verdict  for  plaintiff.  White  v. 
First  Nat,   Bank    » 142 

'2.  Authority  of  agent  to  make  contract  for  sale  of  land  must 
be  in  writing.  Bpanogle  v.  Maple  Orove  Land  d  Live  Block 
Co 343 

3.  A  vendee  niay  recover  for  mistake  of  the  vendor  in  point- 
ing out  the  wrong  land.    Donelson  v.  Michelson  666 

4.  In  an  action  for  deceit,  instruction  as  to  purchaser's  knowl- 
edge of  land  held  erroneous.    Donelson  v,  Michelson 666 

Fraudulent  Conveyances.     See  Bankbuptct. 

1.  In  a  suit  to  set  aside  conveyances  as  in  fraud  of  a  Judg- 
ment creditor,  petition  not  alleging  filing  of  transcript  of 
judgment  in  the  county  where  the  land  is  situated  is  de- 
murrable.   Thies  V.  Thies  248 

2.  A  suit  to  set  aside  a  deed  for  fraud  and  to  subject  the  land  to 
payment  of  a  money  demand  cannot  be  maintained  before 

a  Judgment  lien  has  been  acquired.  Carpenter  v.  Carpenter  635 

Gaming. 

1.  A  grain  option  contract  is  void.    In  re  Estate  of  Lowe  ....  147 

2.  A  broker  who  receives  money  in  an  illegal  transaction  is 
liable  as  agent  for  money  had  and  received.  In  re  Estate  of 
Lowe  147 

Gifts. 

1.  What  constitutes  delivery  of  deed  stated.  Huenink  v.  Heit- 
brink 620 

2.  Evidence  held  insufQcient  to  show  delivery  of  deed.  Hue- 
nink  V,   Heithrink    620 

Guaranty. 

1.  A  waranty  that  accounts  are  collectible  and  will  be  paid 

is  a  guaranty  of  payment.    King  v.  Day  363 

2.  Defense  of  release  of  guarantor  by  extension  of  debt  wlth- 
our  notice  must  be  pleaded.     Citizens  Savings   Trust  Co, 

V.   Independent   Lumber   Co 631 

Guardian  and  Ward. 

1.  An  action  cannot  be  maintained  on  a  guardian's  bond  until 
settlement  of  his  final  account  by  the  county  court  Lat^- 
don  V,  Langdon  1 619 
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2.  The  amount  found  due  on  settlement  of  guardian's  final 
account  is  concluaiYe  on  sureties  on  his  bond.  Langdon 
V,  Langdon • 619 

Habeas  Ooxpns. 

1.  Regularity  of  proceedings  before  sentence  cannot  be  in- 
quired into  on  habeas  corpus.    Fuller  v.  Fenton 368 

2.  One  pleading  guilty  cannot  maintain  habeas  corpus  on 
ground  that  sentence  was  irregular.    Fuller  v.  Fenton  ....  358 

3.  Judgment  denying  release  of  minor  from  industrial  school 
aflSrmed.     State  v,  Quimhy   §90 

Highways. 

1.  EiVidence  held  to  show  that  highway  was  acquired  by  dedi- 
cation.   Donovan  v.  Union  P,  R,  Co 361 

2.  Width  of  highway  acquired  by  user  or  dedication  will  be 
determined  by  extent  of  user  or  amount  dedicated.    Donovan 

V,    Union   P.   R.    Co 364 

Homestead. 

1.  Where  a  wife  Yoluntarily  joins  in  conveyance  of  the  home- 
stead, she  is  thereafter  estopped  from  asserting  title  or 
interest  therein.    Laughlin  v,  Gardiner  237 

2.  When  land  is  conveyed  to  a  wife,  or  in  trust  for  her,  in 
exchange  for  a  deed  to  a  homestead  in  which  she  joins, 
a  decree  holding  the  land  conveyed  to  her  as  security  for  a 
judgment  lien  against  such  homestead  that  was  fraudulent- 
ly concealed  from  the  vendees  will  be  upheld.     Laughlin 

V.  Gardiner  237 

3.  Homestead  exemption  attaches  when  selection  is  made. 
Tyrrell  v,  Kelley   555 

4.  Homestead  interests  of  husband,  vested  on  wife's  dath, 
cannot  bechanged  by  subsequent  legislation.    In  re  Estate 

of  Costello    577 

5.  Rule  for  distribution  of  proceeds  of  homestead  sold  to  pay 
decedent's  debts.    Donovan  v.  Bank  of  Palmyra  652 

6.  Evidence  held  to  support  decree  for  distribution  of  pro- 
ceeds of  homestead.     Donovan  v.  Bank  of  Palmyra   ....  652 
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Homicide. 

1.  No  special  period  of  time  for  premeditation  and  delibera- 
tion is  required  to  constitute  unlawful  taking  of  human 
life  murder  in  tlie  first  degree.    Francis  v.  State 5 

2.  Where  a  party,  discoyered  in  the  act  of  burglarizing  a 
building,  attempts  to  escape,  and,  in  furtherance  ^hereof, 
shoots  and  kills  another,  such  killing  may  constitute  mur- 
der in  the  first  degree  under  sec.  8581,  Rev.  St.  1913,  though 
the  killing  does  not  occur  at  the  site  of  the  burglary. 
Francis  v.  State 5 

Husband  and  Wife.    See  LiMrrxTiON  of  Actions,  4,  5. 

1.  In  a  wife's  action  for  alienation  of  her  husband's  affec- 
tions, it  is  error  to  instruct  that  "the  wrong  of  the  one 
who  succeeds  in  withdrawing  the  husband's  affection  from 
the  wife   is  almost   impossible   of  measurement."     Hanna 

V.  Hanna  231 

2.  To  maintain  an  action  for  alienation  of  affections,  the 
proof  must  show,  not  only  intent,  but  that  the  affections 
were  alienated.    Potter  v.  Hawser 367 

3.  There  is  no  presumption  that  the  husband  is  the  wife's 
agent  in  dealing  with  her  separate  property.  Walker  v. 
Burch    692 

Indictment  and  Information. 

1.  An  immaterial  yariance  between  the  complaint  on  which 
accused  was  given  a  preliminary  hearing  and  the  informa- 
tion filed  is  not  sufficient  basis  for  a  motion  to  quash  the 
information.    Francis  v.  State  5 

2.  An  information  charging  an  offense  in  the  language  of  the 
statute  is  sufficient.     Sandlovich  v.  State   169 

3.  Indictment  in  language  of  statute  is  sufficient.  State  v. 
Butcher 380 

4.  Surplus  matter  in  information  for  larceny  describing  man- 
ner of  entering  building  held  immaterial.    Meyers  v.  State  356 

5.  Different  felonies  of  the  same  grade,  subject  to  the  same 
punishment,  may  be  charged  in  separate  counts.  Sheppard 

V.  State   709 

Injunction. 

Injunction  will  not  lie  to  obtain  possesssion  of  real  estate, 
where  legal  remedies  are  adequate.    Reed  v.  Wellman  ....  292 
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Insane  Persons.    See  Criminal  Law,  36-38. 

Notice  should  be  giyen  of  a  proceeding  to  dischargee  a  guard- 
Ian  of  an  Incompetent.    Brower  v,  Umstead ^ 775 

Insurance. 

1.  In  an  action  on  an  accident  policy,  the  burden  is  on  the  plain- 
tifC  to  show  that  death  was  accidental.  Doddor  v,  JStna 
Life  Ins.  Co 70 

2.  There  is  no  forfeiture  or  denial  of  liability  when  the  insur- 
ance company  treats  the  policy  sued  upon  as  valid.  Dod- 
der V,  Pacific  Mutual  Life  Ins,  Co 74 

3.  Where  an  Insurance  company  denies  liability,  and  sends 
blanks  to  make  proof  of  loss,  reserving  the  right  to  make 
defense,  there  is  no  waiver  of  defense.  Dodder  v.  Pacific 
Mutual   Life    Ins,    Co 74 

4.  Notice  of  disability  held  sufficient,  and  company  held  liable. 
Wheeler  vl  Standard  Accident  Ins,  Co 219 

5.  Question  of  change  of  insured's  occupation  is  for  the  jury. 
Wheeler  v.  Standard  Accident  Ins,  Co 219 

6.  Occasional  performance  of  acts  in  an  occupation  more  haz- 
ordous  than  the  occupation  named  in  the  policy  will  not 
reduce  the  amount  of  recovery.  Wheeler  v.  Standard  Ac- 
cident Ins,  Co 219 

7.  Voluntary  payment  of  liability  of  another  does  not  give 
right  of  subrogation.  Scandinavian  Mutual  Ins,  Co,  v, 
Chicago,  B,  d  Q.  R,  Co 258 

8.  Body  assuming  to  change  rates  of  a  beneficial  association 
held  not  to  constitute  a  "representative  form  of  govern- 
ment*' within  sec.  1,  ch.  47,  Laws  1897.  Meyer  v.  Supreme 
Lodge,   K,   of  P 505 


/ 


9.  The  constitution  or  by-law  of  a  fraternal  association  will 
be  strictly  construed  where  a  forfeiture  is  sought.  Meyer 
V.  Supreme  Lodge,  K.  of  P 505 

10.  A  beneficial  association  cannot  forfeit  a  policy  for  non- 
payment of  increased  dues  where  such  increase  was  not  law- 
ful.   Meyer  v.  Supreme  Lodge,  K,  of  P 505 

11.  Governing  body  of  beneficial  association  held  not  a  represent- 
ative body,  and  that  the  association  could  not  be  said  to 
have  a  "representative  form  of  government."  Meyer  v.  Su- 
preme Lodge,  K.  of  P 511 

12.  Right  of  fraternal  association  to  increase  rates  is  not  a 
federal  question.    Meyer  v.  Supreme  Lodge,  K,  of  P 511 
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13.  Requisites  of  a  yalid  parol  contract  of  insurance  stated. 
Kor  V.  American  Eagle  Fire  Ins,  Co, 610 

14.  Previous  dealings  are  admissible  In  determining  whether 
an  insurance  contract  was  conditioned  on  prepayment  of 
premium  or  extension  of  credit.  Kor  v,  American  Eagle 
Fire  Ins,  Co 610 

15.  A  parol  contract  of  insurance  held  not  invalid  for  uncertain- 
ty as  to  duration  of  risk.    Kor  v,  American  Eagle  Fire  Ins, 

Co 610 

16.  Evidence  held  not  to  show  that  duration  of  risk  under 
parol  contract  was  to  be  the  same  as  under  a  prior  policy. 
Kor  V,  American  Eagle  Fire  Ins,  Co 610 

17.  Subsequent  ratification  by  insurer,  with  knowledge  of  the 
facts,  is  equivalent  to  consent    to  removal  of  goods.    Kor 

V.  American  Eagle  Fire  Ins,  Co 610 

18.  Defense  of  forfeiture  on  the  ground  of  removal  of  goods 
to  new  location  held  to  have  been  waived.  Kor  v,  Ameri" 
can  Eagle  Fire  Ins,  Co 810 

19.  An  insurance  agent  may  bind  his  principal  to  transfer 
insurance  to  cover  goods  removed  to  location  outside  agent's 
territory.    Kor  v,  American  Eagle  Fire  Ins,  Co 610 

20.  Charter  of  a  subordinate  lodge  held  not  to  require  forfeiture 
of  its  "general  fund"  on  dissolution,  in  view  of  by-law  of 
the  superior  body.  Orand  Lodge,  A,  O,  V.  W,  v.  Ancient 
Order    U,    W.    T,    A 625 

21.  Punctuation  marks  in  a  policy  will  not  control  a  meaning 
plainly  to  be  gathered  from  the  words.  Zantoto  v.  Old  Line 
Accident  Ins.  Co 655 

22.  An  insured  killed  while  riding  in  a  caboose  on  a  shipper's 
pass  held  not  riding  In  a  passenger  car  provided  for  the 
exclusive  use  of  passengers.  Zantoto  v.  Old  Line  Accident 
Ins,  Co 656 

23.  One  insured  as  a  farmer  who  accompanies  a  shipment  of 
stock  does  not  thereby  change  his  occupation  to  a  "shipper 
tending  stock."    Zantow  v.  Old  Line  Accident  Ins.  Co 655 

24.  Where  one  insured  as  a  farmer  was  killed  while  riding 
in  a  caboose  while  accompanying  stock,  held  that  he  was 
not  a  "ship];>er  tending  stock."  Zantow  v.  Old  Line  Ao- 
cident  Ins,   Co 655 

25.  Whether  material  facts  were  concealed  was  a  question 
for  the  Jury.    Fox  v,  Scandinavian  Mutual  Aid  Ass*n 726 
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26.  To  defeat  recovery  for  concealment  of  material  facts,  the  in- 
surer must  prove  that  the  representations  were  made  with 
fraudulent  intent,  that  they  were  material,  and  were  relied 

on.    Fox  17.  Bcandinavian  Mutual  Aid  Ass'n 725 

27.  An  officer  of  a  subordinate  lodge  authorized  to  collect  dues 
is  agent  of  the  grand  lodge.     Warren  v.  Grand  Lodge,  A, 

0.  U.  W.   810 

28.  Acts  of  officer  of  a  subordinate  lodge  held  acts  of  the 
grand  lodge.    Warren  v.  Grand  Lodge,  A,  0.  U.W 810 

2$.  Receipt  of  assessment  held  a  waiver  of  right  of  forfeiture. 
Warren  v.  Grand  Lodge,  A,  0,  U,  W 810 

30.  Insured's  statutory  right  to  cancel  fire  insurance  is  a  part 
of  the  contract,  and  may  be  exercised  by  request  for  cancella- 
tion and  surrender  of  policy.  Johnson  v.  8t,  Paul  Fire  <6 
Marine  Ins,  Co 831 

81.  After  agreement  as  to  amount  of  loss  by  fire,  partial  pay- 
ment with  receipt  In  full  held  no  consideration  for  settle- 
ment.   Johnson  V,  8t,  Paul  Fire  d  Marine  Ins,  Co 831 

Zntozicatlng  Liquors. 

1.  Evidence   held  insufficient   to    sustain  a   conviction   under 

sec.  11,  ch.  187,  Laws  1917.    Hutter  v.  State  9 

Parker  v.  State  \ 12 

2.  Sec.  35,  ch.  187,  Laws  1917,  providing  for  assessment  of 
$300  against  a  building  enjoined  as  constituting  a  nuisance, 
and  its  owner,  is  unconstitutional.    State  v,  Macfarland  ....     42 

3.  Eighty  per  cent,  of  the  |300  assessment  under  sec.  35,  ch. 
187,  Laws  1917,  being  a  payment  required,  not  to  cover 
costs,  but  for  violation  of  a  criminal  law,  cannot  be  con- 
sidered as  a  Judgment  for  payment  of  liquidated  damages. 
State  V.  Macfarland  42 

4.  A  contract  between  licensee  and  a  third  person,  making 
such  third  person  an  undisclosed  principal  for  the  opera- 
tion of  a  saloon,  is  against  public  policy.  Bankers  Surety 
Co,  V,  Willow  Springs  Beverage  Co 173 

5.  An  undisclosed  principal  of  a  saloon-keeper  held  liable 
to  indemnify  the  obligor  in  the  saloon-keeper's  liquor  license 
bond,  though  agreement  between  the  undisclosed  principal 
and  his  agent  was  against  public  policy.  Bankers  Surety 
Co,  V.  Willow  Springs  Beverage  Co 173 
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6.  Forfeiture  and  sale  of  an  automobile  under  sec.  2,  ch.  109, 
Laws  1919,  is  a  valid  exercise  of  police  power.  RoHinson 
Cadillac  Motor  Car,  Co,  v,  Ratekin   369 

7.  Under  sec.  2.  ch.  109,  Laws  1919,  conviction  of  an  owner 
of  an  automobile  for  unlawfully  transporting  intoxicating 
liquor  subjects  the  automobile  to  forfeiture  and  sale.  Robin- 
son Cadillac  Motor  Car  Co,  v,  Ratekin   36D 

8.  Forfeiture  of  an  automobile  under  sec.  2,  ch.  109,  Laws 
1919,  is  an  incident  to  the  conviction  of  the  owner.  Robin- 
son Cadillac  Motor  Car  Co,  v,  Ratekin  369 

9.  Sec.  2,  ch.  109,  Laws  1919,  held  to  authorize  forfeiture  of 
vehicles  used  to  unlawfully  transport  liquors.  Robinson 
Cadillac  Motor  Car  Co,  v,  Ratekin   369 

10.  An  automobile  used  to  unlawfully  transport  liquors  is 
subject  io  forfeiture  and  sale  as  against  a  bona  fida  mort- 
gagee.   Robinson  Cadillac  Motor  Car  Co,  v,  Ratekin  369 

11.  Transportation  of  intoxicating  liquors  within  the  state  is 
unlawful.    McLaughlin  v.  State  392 

12.  A  complaint  for  unlawful  transportation  of  liquors  need 
not  specify  the  quantity.    McLaughlin  v.  State 392 

13.  The  ri^ht  to  keep  liquors  for  personal  use  does  not  imply 
lawful  means  for  obtaining  possession  of  it.    McLaughlin 

V.    State    392 

Judges. 

Trial  Judge  who.  had  been  county  attorney  between  time  of 
filing  complaint  and  trial  held  not  disqualified.  Barnhart 
V.  State 529 

Judgment. 

1.  Where  Judgment  by  default  was  entered  against  a  corpora- 
tion for  damages,  and  during  the  same  term-  certain  stock- 
holders intervened,  asking  that  the  default  be  vacated  and 
for  permission  to  defend,  held  error  to  deny  their  applica- 
tion.   Schwabe  v.  American  Rural  Credits  Ass*n 46 

2.  In  the  settlement  of  an  estate,  a  county  court  by  decreeing 
the  descent  of  title  to  land  cannot  conclude  parties  to  a 
bona  fida  controversy  over  such  title.     DeWulf  v,  DeWulf  105 

3.  Decree  enjoining  defendant  from  flooding  plaintiffs'  lands 
held  warranted  by  the  evidence.    Walla  v,  Kavan 134 
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4.  It  is  the  duty  of  the  preralling  party  to  submit  a  proper 
dedree.    Bragonier  v,  Btevensan  57S 

5.  A  personal  judgment  against  a  non-resident  without  personal 
service  or  appearance  is  roid.    Carpenter  v.  Carpenter  ....  €35 

6.  Real  estate  cannot  be  subjected  to  payment  of  a  dormant 
judgment.     Schreier   v.   Oriffin    723 

7.  A  foreign  judgment  on  warrant  of  attorney  is  enforceable 

in  Nebraska.     Whittier  v,  Riley  < 806 

8.  Interpretation  of  common  law  as  applied  to  a  judgment  of 
sister  state  on  warrant  of  attorney  will  be  followed  in 
Nebraska.     Whittier  t?.  Riley   805 

9.  Power  of  attorney  to  confess  judgment  signed  by  two 
parties,  which  in  form  appliea  to  one,  held  binding  on  both 
Whittier  V.  Riley  806 

10.  Warrant  of  attorney  in  a  promissory  note  to  confess  jade- 
ment  in  favor  of  payee  or  assigns,  held  to  include  a  holder 
by  indorsement  in  blank.    Whittier  v,  Riley  806 

Jury.    See  Cbihinal  Law,  7,  21,  36. 

Parties  cannot  demand  a  jury  on  issue  of  adrerae  possession 
in  suit  to  quiet  title.    Krumm  v,  Pittard .«  886 

Justice  of  The  Peace. 

1.  Justices  of  the  peace  and  county  courts  exercising  the 
jurisdiction  of  justices  of  the  peace  hare  no  equity  -pofrer 
to  vacate  a  judgment  after  time  for  appeal  baa  eoLplred, 
though    the    judgment    was    procured    by    fraud.     Carlioii 

V,  Ray    18 

2.  Where  plaintiff  attempts  to  enforce  a  Justioe's  jadgHMit. 
procured  by  fraud,  in  another  county,  the  diatrlot  oowt 
in  which  the  transcript  is  filed  may  enjoin  lis  enfiore»* 
ment.     CarUon  v.  Ray 18 

Larceny. 

1.  On  a  charge  of  larceny  as  bailee,  the  proof  must  show  that 
accused  was  bailee;  and,  when  It  fatls,  tbere  Is  a  fatal 
variance  between  the  pleading  and  proof,  fitalt  •.  M^ 
Cutchan    • 80 

2.  Evidence  held  sufficient  to  sustain  vardict.    Jfoiiloii  v.  Btat9  18t 
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1.  The  intent  with  which  proper  matter  is  pleaded  cannot  be 
an  issue  in  an  action  for  libel.    Bimon  v.  London  -Quarantee 

d  Accident  Co 524 

2.  Doubts  should  be  resolved  in  fayor  of  releyancy  of  alleged 
libelous  matter  in  pleading.    Simon  v,  London  Guarantee 

d  Accident  Co 624 

3.  Irreleyant,  scandalous,  and  libelous  matter  in  pleading  is 
not  prlyileged.    Simon  v.  London  Guarantee  d  Accident  Co,  524 

4.  Libelous  matter  in  a  pleading  held  not  privileged.    Simon 

V,  London  Guarantee  d  Accident  Co 524 

5.  Allegations  in  pleadings  are  privileged  unless  irrelevant. 
Simon  V.  London  Guarantee  d  Accident  Co 524 

Limitation  of  Actions.    See  Adverse  Possession.    States,  3^ 

1.  Where  sons,  in  management  of  partnership  business,  acted 
as  trustees  of  their  mother's  interests  without  questioning 
her  right  thereto,  limitations  would  not  run  against  her 
claim  of  an  interest  in  the  business.    Dovey  v.  Schlater  ....  lOS 

2.  A  cause  of  action  to  recover  indemnity  does  not  accrue 
until"  a  loss  occurs.  Bankers  Surety  Co.  v.  Willow  Springs 
Beverage  Co 173 

3.  Where  an  undisclosed  principal  by  fraud  prevents  a  person 
having  a  cause  of  action  against  him  from  obtaining  knowl- 
edge thereof,  limitations  will  not  run  until  the  cause  of 
action  is,  or  by  due  diligence  should  have  been,  discovered. 
Bankers  Surety  Co.  v.  Willow  Sjfn-ings  Beverage  Co :  173 

4.  An  action  for  alienation  of  affections  accrues  when  the 
affections  are  alienated  and  abandonment  occurs^    VonDorn 

V.  Rubin    . .  r 465 

5.  That  affections  have  been  retained  through  continued  efforts 
of  the  offending  party  does  not  create  a  new  cause  of 
action.     "VonDorn  v.  Rubin   • 465 

Master  and  Servant. 

1.  A  railroad  employee  walking  along  the  track  in  the  country 
assumes  risk  of  accident.    Tsiampras  v.  Union  P.  R.  Co.  . .  205 

2.  Where  the  foreman  indicated  to  a  section-man  to  go  in  a 
certain  direction  and  he  walked  in  the  direction  indicated 
along  the  railroad  track,  and  was  struck  by  an  engine, 
held  not  negligence  on  the  part  of  the  company.    Tsiampras 

V,   Union   P.   R.    Co 205 
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3.  In  an  action  under  the  federal  liability  act,  evidence  held 
not  to  show  negligence  In  falling  to  exercise  care  to  pre- 
vent accident  after  discovery  of  decedent  in  a  place  of 
danger.  Taiampraa  v.  Union  P,  R,  Co 205 

4.  The  district  court  has  jurisdiction  to  approve  or  disapprove 
an  agreement  to  commute  payments  under  the  employers' 
liability  act.    Perry  v,  Huftman  Automobile  Co 211 

5.  Application  for  approval  of  agreement  to  commute  pay- 
ments under  employers'  liability  act  held  sufficient  to  con- 
fer jurisdiction.     Perry  v,  Huffman  Automobile  Co 211 

6.  The  employers'  liability  act  is  construed  liberally  and  is 
intended  to  avoid  formal  court  procedure.  Perry  v.  Huff- 
man Automobile  Co 211 

7.  Ascertainment  of  the  amounts  payable  under  the  employers' 
liability  act  is  a  prerequisite  to  commutation.  Perry  v:  Huff- 
man Automobile  Co 215 

8.  The  public  has  an  Interest  in  commutation  of  an  employee's 
compensation.    Perry  v.  Huffman  Automobile  Co ;  215 

9.  Commutation  of  compensation  to  improvident  employees  or 
dependents  is  not  contemplated.  Perry  v,  Huffman  Auto- 
mobile  Co 215 

10.  Commutation  of  compensation  is  granted  only  upon  statutory 
terms.   Perry  v.  Huffman  Automobile  Co ;  '215 

11.  The  nature  and  extent  of  injury  are  material  inquiries  upon 
application  for  approval  of  commutation  agreement.    Perry 

V,  Huffman  Automobile  Co 215 

12.  Commutation  of  employee's  compensation  is  subject  to  the 
court's  approval.    Perry  v.  Huffman  Automobile  Co 215 

13.  Policeman  is  not  an  employee  within  the  workmen's  compen- 
sation act    Rooney  v.  City  of  Omaha 260 

14.  A  railroad  company  Is  not  liable  for  injury  to  an  experienced 
workman  caused  by  his  using  as  a  handhold,  in  climbing 
upon  an  engine,  a  loose  pipe  placed  thereon  by  a  fellow  ser- 
vant.   Davis  v.  Chicago,  B,  d  Q.  R.  Co '.  345 

15.  A  master  must  use  ordinary  care  in  providing  a  safe  place  to 
work.    Davis  v.  Chicago,  B,  d  Q.  R.  Co 845 

16.  The  master  fulfils  his  duty  when  he  provides  light  for  ordi- 
nary purposes,  and  portable  Individual  lights  when  needed. 
Davis  17.  Chicago,  B.  d  Q,  R.  Co 845 
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17.  An  experienced  workman,  aoeustomed  to  dimb  upon  engines 
by  means  of  handholds, -assumes  the  risk  of  using  same. 
DavU  V.  Chicoffo,  B.  4  Q.  R.  Co 343 

-  li.   Under  the  federal  act  a  railroad  company  is  liable  for  negli- 
gence of  a  fellow  senrant.    DavU  v,  Chicago,  B.  d  Q.  R.  Co.  345 

19.  An  employee  injured  by  the  negligence  of  a  third  party  In  the 
course  of  his  employment  is  entitled  to  compensation.  Ifur- 
phf  Construction  Co,  v.  Berck  398 

20.  A  negligent  third  party  cannot  by  settlement  with  an  injured 
employee  preclude  recoTery  over  by  the  employer.  Murphy 
Construction  Co.  v.  Serck  398 

21.  The  master  is  responsible  for  his  servant's  act  within  the 
scope  of  employment.    Btemad  v,  Omaha  d  C,  B.  Street  R. 

Co 46(1 

22.  Wilful  act  oi  fellow  senrant  held  the  proximate  cause  of  in- 
jury.   Merkouras  v.  Chicago,  B,  d  Q,  R.  Co 491 

23.  Power  of  supreme  court  under  the  employers'  liability  act 
defined.    Brown  v,  York  Water  Co 516 

24.  "Bookless  indifference  to  safety"  as  used  in  sec.  3693,  Rot. 
St.  1913  (workmen's  compensation  act)  defined.  Farmers 
Orain  d  Supply  Co,  v,  Blanchard 637 

95.  The  penalty  for  delinquent  payments  under  the  workmen's 
compensation  act  does  not  attach  until  the  obligation  of  the 
company  is  definitely  ascertained.  Updike  Chrain  Co,  v,  fiu^ait- 
son 661 

26.  When  attorney's  fees  may  be  allowed  a  compensation  claim- 
ant stated.    Updike  Orain  Co,  v,  Swanson 661 

27.  On  appeal  in  a  compensation  case,  findings  of  fact  supported 
by  OTidence  are  conclusive.  American  Smelting  d  Refining 
Co.  V.  Cassil 706 

28.  Evidence  held  to  establish  mother  as  dependent  within  the 
compensation  law.    Venuto  v.  Carter  hake  Cluh 782 

29.  Insurer  held  estopped  to  deny  compensation  liability  for  death 
beyond  state.    "Venuto  v.  Carter  Lake  Club 782 

30.  In  an  action  for  damages  for  personal  injuries,  evidence  held 
to  show  machinery  was  negligently  set  in  motion.    Hellerich 

V.  Central  Chranaries  Co 818 

31.  Failure  to  furnish  statutory  safety  appliance  held  evidence 

of  negligence.    Hellerich  v.  Central  Granaries  Co 818 
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32.  Duty  of  employer  in  safeguarding  workman  defined.  Hell" 
erich  V.  Central  Oranariea  Co 81S 

33.  Whether  an  employer  furnished  a  reasonably  safe  place  to 
work  was  a  question  for  the  jury.  Hellerich  v.  Central  Gran- 
aries Co i 818 

34.  Judgment  for  $18,900  for  loss  of  arm  held  not  excessiye. 
Hellerich  v.  Central  Granaries  Co 818 

Mines  and  Minerals. 

« 

1.  Agreement  held  to  give  lessee  the  exclusive  right  to  occupy 
premises  and  to  remove  potash.    Clay  v.  Palmer 476 

2.  Evidence  held  not  to  show  abandonment  of  lease  to  extract 
potash.     Clay  v.  Palmer  476 

Monopolies. 

To  construe  sec.  2726,  Rev.  St  1913,  as  limiting  the  sale  of  pat- 
ent medicines  to  pharmacists  would  render  it  unconstitution- 
al.   Watkins  Medical  Co.  v.  Hunt 266 

Mortgages.    See  Appeal  and  Ebror,  6. 

1.  Where  a  third  party,  claiming  an  interest  In  mortgaged  real- 
ty, took  over  two  overdue  coupon  notes  to  prevent  fore- 
closure.-^vidence  held  to  show  that  he  took  by  purchase,  and 
not  as  a  volunteer.    State  Bank  of  Omaha  v,  Waldron 81 

2.  Where  defendant  desires  to  redeem  from  a  decree  of  fore- 
closure pending  appeal  in  the  supreme  court,  he  should  make 
application  to  that  court.    Dahlsten  v.  Libhy 84 

3.  Where  defendant  in  foreclosure,  pending  appeal  in  the  su- 
preme court,  paid  the  amount  due  to  redeem  to  the  deck  of 
the  district  court,  and  the  plaintiff  accepted  the  money 
and  released  the  decree,  such  redemption  will  be  approved 
upon  payment  of  the  costs  in  the  supreme  court  by  appellant. 
Dahlsten  v.   Libby    84 

4.  A  mortgagee  is  charged  with  notice  of  the  rights  of  one  In 
possession  of  the  mortgaged  land.    Laughlin  v.  Cfardiner  . . .  237 

5.  Trustee  for  creditors  held  not  disqualified  to  purchase  at  fore- 
closure sale.    Missouri  Valley  Trust  Co.  v.  Nelson 499 

Municipal  Corporations. 

1.  As  a  general  rule,  municipal  bonds  must  be  issued  in  con- 
formity with  the  statutes  in  force  at  the  time  of  issuance. 
State  V.  Marsh    159 
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2.  Where  a  municipality  makes  a  ralid  contract  for  sale  of 
municipal  bonds  voted  in  conformity  with  the  statute  then 
in  force,  but  not  yet  issued,  their  validity  is  not  affected  by 
a  subsequent  statute  changing  the  terms  of  municipal  bonds. 
State  y.  Marsh   159 

3.  An  insecure  platform  constructed  in  a  village  street,  which 
fell  and  injured  a  pedestrian,  held  a  nuisance,  for  which  the 
village  was  liable.    Chaney  v.  Village  of  Riverton 189 

4.  A  platform  in  a  village  street  held  a  defect,  requiring  notice 

of  injury  within  30  days.    CMney  v.  Village  of  Riverton  . .  189 

5.  Municipalities  must  keep  streets  free  from  defects  or  ob- 
structions.   Ohaney  v,  Viliage  of  Riverton  189 

6.  User  of  street  must  exercise  care  commensurate  with  the 
danger.    Lucas  v.  Omaha  d  C.  B.  Street  R,  Co 432 

7.  Petition  in  action  for  injuries  from  defect  in  a  street  held 
demurrable  for  failure  to  allege  notice  of  the  defect.    Woods 

V,  City  of  Lincoln  449 

8.  City  of  Lincoln  cannot  contract  except  by  action  of  council 

as  a  body.    Scott  v.  City  of  Lincoln  646 

9.  A  single  member  of  council  of  city  of  Lincoln  cannot  bind 
the  city  by  promise  of  additional  compensation  to  a  fire- 
man.   Scott  V.  City  of  Lincoln  546 

10.  In  an  action  against  a  city  on  an  implied  ratification  of  con- 
tract, petition  held  demurrable,  where  the  facts  pleaded 
failed  to  show  that  the  city  counsel  had  knowledge  of  the 
contract.    Scott  p.  City  of  Lincoln  546 

11.  Receipt  of  benefits  helds  not  to  render  city  liable  on  unau- 
thorized contract.    Scott  v.  City  of  Lincoln  546 

12.  Where  there  is  only  one  voter  in  territory  sought  to  be  dis- 
connected he  is  "a  majority  of  the  legal  voters"  in  the  ter- 
ritory.   Delozier  v.  Village  of  Magnet  ; 765 

13.  Liability  for  municipal  taxes  entitles  one  to  maintain  an 
action  to  disconnect  territory.    Delozier  v.  Village  of  Magnet  765 

14.  A  stipulation  of  facts  not  in  bill  of  exceptions  cannot  be  con- 
sidered.   Delozier  v.  Village  of  Magnet   765 

15.  Petition  for  damages  for  personal  injuries  held  to  state  a 
cause  of  action.    Brightenhurg  v.  Mulcahy 794 

16.  Where  a  boy  was  injured  while  coasting,  the  question  of 
proximate  cause  of  the  injury  was  for  the  jury.  Brighten- 
burg  17.  Mulcahy    ..« 794 
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Kosligenoa. 

1.  The  mere  fact  that  an  accident  occurs  raises  no  presumption 

of  negligence.    Tsiampraa  v.  Union  P.  R,  Co 205 

2.  Rule  as  to  comparative  negligence.  Morrison  v,  Scotts  Bluff 
County  264 

8.  When  the  evidence,  viewed  most  favorable  to  plaintiff,  falls 
to  establish  actionable  negligence,  the  court  should  direct 
a  verdict  for  defendant.    Davis  v,  Chicago,  B.  d  Q,  R,  Co.  &45 

4.  "Proximate  cause"  defined.  Merkouras  v.  Chicago,  B,  d  Q. 
R.   Co 491 

6.  In  an  action  by  a  railroad  employee  for  injury,  his  negli- 
gence held  to  preclude  recovery  under  the  comparative  neg- 
ligence act.    Merkouras  v.  Chicago,  B,  d  Q,  R,  Co 49] 

6.  The  proprietor  of  a  store  must  use  reasonable  care  to  keep 
stairways  safe  for  use.    Broadston  v,  Beddeo  Clothing  Co,  604 

7.  The  doctrine  res  ipsa  loquitur  does  not  apply  to  a  customer 
falling  on  a  store  stairway.  Broadston  v,  Beddeo  Clothing 
Co,   804 

8.  Where  a  customer  sues  for  Injury  from  falling  on  a  store 
stairway,  the  burden  of  proof  rests  on  him.  Boadston  v, 
Beddeo  Clothing  Co 604 

• 

9.  A  proprietor  of  a  store  must  keep  it  lighted.  Broadston  v. 
Beddeo   Clothing   Co 604 

10.  In  an  action  for  personal  injuries  from  defective  store  light, 
a  customer  must  show  that  lack  of  light  was  the  proximate 
cause  thereof.    Broadston  v,  Beddeo  Clothing  Co 604 

11.  Where  plaintiff's  negligence  is  more  than  slight  as  compared 
with  that  of  defendant,  the  court  should  enter  Judgment  of 
dlsmissaL    Dodds  v,  Omaha  d  C.  B.  Street  R.  Co 692 

12.  Where  different  minds  may  reasonably  reach  different  con- 
clusions from  the  facts,  negligence  is  a  question  for  .the  Jury. 
Cakes  v,  Omaha  d  C.  B,  Street  R.  Co 788 

13.  Negligence  of  driver  of  vehicle  cannot  be  imputed  to  an  In- 
vited guest.   Berlo  v,  Omaha  d  C,  B.  Street  R.  Co 827 

New  Trial. 

1.  Grounds  for  a  new  trial  for  newly-discovered  evidence. 
Neal  V.  State    56 

2.  Where  attorneys  for  plaintiff  secure  a  verdict  by  collusion 
with  one  of  defendants,  a  new  trial  will  be  granted.    Raitt 

v.  Colson  167 

104Neb.56 
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8.  Argument  of  counsel  held  not  ground  for  new  trial.  Schreif 
ner  v.  Butter .' 539 

Kuiaaiice. 

A  funeral  home  In  a  residential  district  may  be  enjoined. 
BeUel  v.  Crosby    643 

Parent  and  Olilld. 

1.  Surrender  of  custody  and  loss  of  society  of  a  child  consti- 
tute consideration  for  a  parol  contract  of  adoption.    Tuttle 

V.  Winchell  750 

2.  MisbehaTior  of  adopted  child  during  minority  held  not  to  in- 
validate a  parol  contract  to  adopt.    Tuttle  v,  Winchell  ....  750 

ParttUon. 

A  contract  between  heirs  for  conveyance  of  shares  in  certain 
lands  held  not  to  require  a  better  title  to  be  conveyed^  than 
that  held  by  their  intestate;  the  covenants  of  the  warranty 
relating  to  title  to  the  shares.    Lang  v.  Coil  15 

Partnership. 

1.  Several  heirs,  inheriting  the  interest  of  one  of  two  equal 
partners  and  Joining  in  management  of  the  business  without 
contract  with  former  partner,  will  be  presumed  to  each  have 
an  equal  share  in  the  profits  with  the  partner;  but  it  will 
not  be  presumed  that  they  are  to  share  in  the  undivided  one- 
half  of  the  capital  of  the  former  partner,  nor  that  the  form- 
er partner  is  to  be  paid  interest  on  his  excess  capital.  Dovpy 

V.  Schlater   108 

2.  Power  of  managing  partner  to  pledge  partnership  credit  is 
implied.    Waltham  Piano  Co,  v.  Pier  son   199 

3.  The  law  presumes  that  a  note  executed  in  partnership  name 
by  a  partner  is  note  of  partnership.  Waltham  Piano  Co,  v. 
Pierson   199 

4.  EiVidence  that  defendant  created  a  liability  by  permitting 
himself  to  be  held  out  as  a  partner  may  be  admitted  under 
allegation  that  he  is  liable  as  a  partner.    Waltham  Piano  Co. 

V.  Pierson  199 

6.  Agreement  for  sale  of  drugs  held  not  to  constitute  a  part- 
nersship.    Watkins  Medical  Co.  v.  Hunt  266 
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6.  Where  a  imrtner  has  wrongfully  dlspoeed  of  partnership 
property,  a  court  of  equity  may  compel  restitution,  dissolve 
the  partnership,  and  compel  an  accounting.    Clay  v.  Palmer  476 

7.  Parties  knowingly  reoelTing  partnership  property  wrong- 
fully disposed  of  by  a  partner  are  proper  defendants.    Clay 

V,  Palmer 476 

Paapers. 

A  contract  by  a  county  board  to  pay  a  specified  sum  to  one 
who  will  undertake  to  satisfy  all  contingent  claims  under 
the  poor  laws  that  might  arise  against  the  county  Is  In  the 
nature  of  Insurance  against  such  claims,  and  Is  not  author- 
ised by  the  statute.    Hustead  v.  Richardtan  County 27 

Physicians  aii4  Surgeons. 

1.  A  physician  may  disclose  information  to  prevent  spread  of 
disease.     Simomen  v,  8wen»on   224 

2.  A  physician  may  disclose  Information  to  prevent  spread  of 
disease,  though  mistaken  in  his  diagnosis.  Bimonten  v. 
awenson   224 

8.  Itinerant  vendor  of  drugs  must  publicly  profess  to  cure  or 
treat  diseases  to  be  guilty  of  violating  sec.  2726,  Rev.  St. 
1913.    Watkint  Medical  Co.  v.  Hunt  266 

Pleading. 

1.  Where  a  petition  Is  first  assailed  In  the  supreme  court,  its 
allegations  will  receive  a  liberal  construction.  Moore  v, 
Moore 122 

2.  Where  from  the  answer  and  the  evidence  it  appears  that 
both  parties  have  placed  the  same  construction  on  the  peti- 
tion, the  supreme  court  will  not  Ignore  such  construction  in 
ruling  on  Its  sufllciency.    Moore  v,  Moore  122 

3.  A  defective  or  ambiguous  petition  may  be  aided  by  the  ans- 
wer.   Moore  v.  Moore  122 

4.  Where  no  reply  is  filed,  and  a  cause  is  tried  on  the  theory 
that  a  material  allegation  of  the  answer  is  in  issue,  a  claim 
that  such  allegation  stands  admitted  comes  too  late,  after 
the  verdict.    Moore  v.  Moore  122 

Principal  and  Agent.    See  Contbacts,  2.    Intoxicating  Liquobs,  4. 

1.  An  undisclosed  principal  is  bound  by  contracts  made  by  his 
agent  within  the  scope  of  his  authority  and  in  the  course 
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of  his  employment    Bankert  Surety  Co,  v,  Willov?  Springt 
Beverage  Co 173 

2.  A  power  of  attorney  will  be  construed  wltb  respect  to  the 
natural  Import  of  the  language  used.    Watkins  v.  Eagerty  414 

8.  A  power  of  attorney  by  husband  and  wife  with  reference  to 
his  real  estate  is  not  revoked  by  wife's  death.  Watkina  v. 
Eagerty  414 

4.  Parties  dealing  with  an  agent  acting  under  a  power  of  at- 
torney will  not  be  defeated  by  a  subsequent  adjudication 
that  the  grantor  was  Incompetent.    Watkins  v,  Eagerty  . .  414 

Princixwl  and  Surety.    See  Intoxicating  Liquors,  5. 

1.  An  elevator  company's  indemnity  bond  held  .not  to  protect 
a  carrier  from  loss  resulting  from  its  own  negligence  or  mis- 
take.   OmaM  Elevator  Co.  v,  Chicago,  B,  d  Q,  R.  Co 566 

2.  Eztensiim  of  time  to  principal  held  sufficient  consideration 
to  support  contract  of  suretyship.  Watkina  Medical  Co.  v. 
Eunt   266 

3.  Delivery  of  a  bond  will  be  presumed  to  be  unconditional. 
Watkins  Medical  Co.  v.  Eunt 266 

4.  On  breach  of  undertaking  to  pay  prior  indebtedness,  the 
obligee  may  recover  the  amount.  Watkins  Medical  Co.  v. 
Eunt    266 

Process.    See  Cospobations,  1. 

Quieting  Title.    See  Descent  and  Distbibution,  3. 

Evidence  held  sufficient  to  sustain  decree  for  plaintifT.  Krumm 
V.  Pitlard    335 

Bailroads.    See  Cabbiebs. 

1.  Clear  Intent  is  essential  to  abandonment  of  right  of  way. 
Union  P.  R.  Co.  v.  Wooster 421 

.  2.   Daily  operation  of  trains  shows  intent  to  use  the  full  width 
of  right  of  way.    Union  P.  if.  Co.  v,  Wooster 421 

3.  Nonuser  does  not  constitute  abandonment  of  unused  part  of 
right  of  way.    Union  P.  R.  Co.  v.  Wooster 421 

Bape. 

1.  In  a  prosecution  for  rape,  corroboration  may  consisst  of  cir- 
cumstantial evidence.     Kotouc  v.  State  580 
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2.  In  a  prosecution  for  rape,  evidence  of  a  search  made  for  the 
the  prosecutrix  is  admissible.    Kotouc  v.  State 580 

BecelTlng  Stolen  Gk>ods. 

Eridence  held  to  sustain  conyiction.    Burris  v.  State  ....••..  64.1 

Belease. 

Release  held  not  a  bar  to  an  action,  in  view  of  the  evidence. 
Dunn  V.  Alexander 628 

Beplevln. 

1.  An  action  of  replevin  is  in  part  a  proceeding  in  rem,  and 
the  district  court  on  appeal  is  authorized  to  try  the  case  de 
novo.    Lemer  v.  Hunyak   2 

2.  Where  plaintiff  in  replevin  prosecuted  an  appeal  from  a 
Judgment  against  him  in  county  court,  and  procured  an 
order  from  the  district  court  to  deliver  the-  property  to  him, 
it  was  error  to  permit  him  to  dismiss  his  appeal  and  deny 
defendant  an  opportunity  to  have  the  issues  tried  in  the  dis- 
trict court.    Lemer  v,  Hunyak  2 

Sales.    See  Pabtnebshif,  6. 

1.  A  manufacturer  impliedly  warrants  that  goods  sold  are  rea- 
sonably fit  for  the  purpose  for  which  sold,  and  that  they  are 
free  from  any  latent  defect  due  to  process  of  manfacturing. 
Plymouth  Cordage  Co,  v  Phelps   64 

2.  Evidence  held  proper  to  be  submitted  to  the  jury  on  the 
question  as  to  whether  goods  sold  had  latent  defects  due  to 
process  of  manufacture.    Plymouth  Cordage  Co.  v.  Phelps    64 

3.  Contract  for  sale  of  drugs  held  not  violative  of  sec.  2726, 
Rev.  St.  1913.    Watkins  Medical  Co.  v.  Hunt  266 

4.  An  unrecorded  contract  of  conditional  sale  may  be  valid  be- 
tween the  parties.    Omaha  Elevator  Co.  v.  Chicago,  B,  d  Q. 

R,    Co 566 

5.  The  seller  is  not  liable  where  an  act  of  God  prevents  per- 
formance.    Uatousek  v.  Galligan   731 

Schools  and  School  IMstricts. 

1.  "School"  as  used  in  ch.  249,  Laws  1919,  forbidding  teaching 
in  a  foreign  language,  refers  to  and  means  a  school  which 
presents  a  course  of  study  such  as  that  prescribed  in  the 
compulsory  education  act,  and  attendance  upon  which  would 
satisfy  the  requirements  of  that  act.  Jj^eJfraska  District  of 
Evangelical  Lutheran  Synod  v.  McKelvie  93 


^ 


I  -^, 


886  INDEX.  [104  Neb. 

Schools  and  School  Districts — Concluded. 

2.  A  single  surety  on  a  contractor's  bond  is  not  estopped  to 
question  its  validity,  where  the  statute  required  two  sure- 
ties.   Nye-Schneider-Fowler  Co,  v,  Roeser  389 

Sedition. 

1.  In  a  prosecution  under  ch.  6,  Laws  1918,  the  "Sedition  Act," 
the  essential  element  of  the  olfense  is  intent  to  obstruct  the 
government  in  prosecution  of  the  war,  and  words  spoken  in 
anger  will  not  Justify  a  conviction,  unless  there  is  evidence 
from  circumstances,  or  otherwise,  that  defendant  realised 
that  the  effect  might  be  to  so  obstruct  the  government,  and 
that  he  intended  that  effect.    Gerdes  v,  Stcte 36 

2.  Evidence  in  prosecution  under  the  "Sedition  Act"  ?ield  not 
to  prove  intent  to  obstruct  the  government  in  prosecution  of 
the  war.    Oerdes  v.  Btate  35 

Seduction. 

Requisites  of  seduction  stated.    n.%ch  v.  Fulton 262 

Specific  Performance. 

1.  Adopted  cl^ild  held  entitled  to  specific  performance  of  agree- 
ment that  he  should  inherit  the  property  of  his  adopting 
parents.     Evana  v,  Kelly   712 

2.  The  party  performing  a  parol  contract  can  enforce  it.  Evans 

V.  Kelly  712 

3.  Specific  performance  is  a  matter  of  discretion  depending  on 
the  circumstances  of  each  case.    Evana  v.  Kelly 713 

4.  A  parol  agreement  of  adoption  held  to  give  the  adopted  child 
the  same  share  in  the  adopting  parents  property  as  if  the 
agreement  to  adopt  had  been  fulfilled.     Tuttle  v.  Winchell  750 

6.  Petition  held  defective  for  failure  to  aver  acceptance  of  op- 
tion.    Cornell  v.   Tuck 759 

States. 

1.  Where  the  legislature  authorizes  suit  against  the  state,  the 
court  should  render  Judgment  as  Justice  may  require.  Com- 
monwealth Power  Co.  v.  State 439 

2.  Money  paid  on  application  for  water  ^appropriation,  there- 
after dismissed  without  fault  of  applicant,  may  be  recovered. 
Commonwealth  Power  Co.  v.  State 489 
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states — Concluded. 

3.  Limitations  do  not  run  on  claim  against  tbe  state  until 
legislatire  leare  to  sue  has  been  given.  Commonwecath 
Power  Co.  v,  State  439 

Statutes. 

1.  Statutes  pertaining  to  the  same  subject-matter  should  be 
construed  together,  particularly  if  passed  at  the  same  legis- 
lative session.  Nebraska  District  of  Evangelical  Lutheran 
Synod  v,  McKelvie 93 

2.  The  legislature  must  be  presumed  to  have  had  in  mind  all 
previous  legislation  upon  the  subject,  so  that  in  construing 
a  statute  we  must  consider  the  pre-existing  law  and  any 
other  acts  relating  to  the  same  subject    Nebrtisha  District 

of  Evangelical  Lutheran  Bynod  v,  McKelvie  93 

3.  Where  the  general  intent  of  the  legislature  may  readily  be 
discerned,  yet  the  language  of  the  law  leaves  the  application 
uncertain,  courts  may  have  recourse  to  historical  facts  or 
general  information  to  aid  them  in  its  interpretation. 
Nebraska  District  of  Evangelical  Lutheran  Synod  v.  Mc- 
Kelvie   93 

4.  The  rule  ejusdem  generis  is  only  an  aid  to  interpretation, 
and  yields  to  the  rule  that  an  act  should  be  construed  to 
carry  out  its  intent.    Dillard  v.  State  209 

6.  A  full  copy  of  act  to  be  referred  need  not  be  attached  to  each 
sheet  of  referendum  petitions.    State  v,  Amsberry  273 

6.  If  referendum  is  desired  on  only  part  of  an  act,  that  part 
only  need  be  printed  on  the  petition.    State  v.  Amsberry  ..  273 

7.  A  referendum  petition  must  have  attached  to  it  a  full  and 
correct  copy  of  the  act  to  be  referred.     State  v.  Amsberry  273 

8.  Legislation  to  carry  into  eCTect  the  referendum  must  be  rea- 
sonable.    State  V.  Amsberry   273 

9.  The  secretary  of  state  cannot  exercise  Judicial  functions  in 
reference  to  referendum  petitions.    State  v.  Amsberry  ....  273 

10.  Title  of  initiative  and  referendum  act  (Laws  1913,  ch.  169) 
held  sufficient  to  cover  provisions  relative  to  procedurer  in 
the  district  court  and  limitation  of  time  for  appeal.    State 

V.  Amsberry  - 279 

11.  The  word  "may"  in  public  statutes  should  be  construed  as 
"must"  when  necessary  to  carry  out  intent  of  legislature. 
State  V,  Amsberry    279 
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StatatM — Concluded. 

12.  Practical  construction  of  a  statute  by  of&cials  is  entitled 

to  weight  in  interpreting  it.    Laub  v,  Furnas  County 402 

13.  Statutes  in  pari  materia  must  be  construed  together.  Beadle 

V.  Sanders   427 

14.  Relative  and  qualifying  words  or  phrases  are  ordinarily  to 
be  applied  to  words  or  phrases  immediately  preceding. 
Nebraska  State  Railway  Commission  v.  Alfalfa  Butter  Co.  797 

15.  An  independent  legislative  act  may  incidentally  change 
existing  statutes  without  referring  to  them.    State  v.  Miller  838 

16.  Title  of  act  providing  for  county  farm  bureaus  held  to  in* 
elude  provisions  of  act  for  appropriation  of  funds.    State 

V.  Miller 838 

Street  Bailways.    See  Cabbiebs. 

1.  While  the  public  has  the  right  to  go  uppn  a  street  car  track, 
its  right  must  yield  to  the  right  of  the  street  car  company. 
Lucas  V.  Om^Tia  d  C.  B.  Street  R.  Co 432 

2.  The  public  must  allow  a  street  car  unobstructed  passage. 
Lucas  V.  Omaha  d  C.  B.  Street  R.  Co 482 

3.  Rights  of  public  and  street  cars  in  use  of  street  are  recipro- 
cal.   Lucas  V,  Omaha  d  C,  B.  Street  R.  Co 432 

4.  Instruction  as  to  duty  of  motorman  colliding  with  a  pedes- 
trian held  not  erroneous.    Lucas  v.  Omaha  d  C.  B.  Street  R, 

Co 432 

6.  Whether  it  is  negligence  to  walk  upon  a  street  car  track,  and 
the  degree  thereof,  depends  on  circumstances.  Lucas  i7. 
Omaha  d  C.  B.  Street  R.  Co 433 

6.  A  street  railway  company  does  not  have  exclusive  use  of  the 
part  of  the  street  occupied  by  its  tracks.    Oakes  v.  Omaha 

d  C.  B.  Street  R.  Co 788 

7.  Where  the  evidence  is  conflicting  the  proximate  cause  of  an 
injury  from  collision  is  a  question  for  the  jury.  Oakes  v. 
Omaha  d  ,C.  B.  Street  R.  Co 788 

8.  Petition  for  personal  injuries  by  9.  guest  of  an  automobile 
driver  held  demurrable.    Berlo  v,  Omaha  d  C.  B.  Street  R. 

Co 827 

Sunday. 

1.  The  legislature  may  impose  such  penalty  for  violation  of 
the  Sunday  law  as  to  make  the  act  effective.  State  v.  Mur^ 
ray  •   •   •• • 61 
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Sunday — Concluded, 

2.  The  legitilature  has  power  to  declare  that  keeping  barber 
shops  open  on  Sunday  is  not  a  work  of  necessity.  8tate  v. 
Murray 61 

8.  The  words,  "place  of  business,"  in  a  Sunday  observance 
ordinance,  held  to  include  moving  picture  shows.  Dillard 
V.  State   '..  209 

Taxation. 

1*  Sec.  1,  art.  IX,  Const.,  gives  legislature  power  to  fix  basis  of 
.    valuation  for  taxes.    Beadle  v.  Banders  427 

2.  The  practice  in  Nebraska  is  to  assess  property  at  less  than 
its  value.    Beadle  v.  Banders  427 

8.  County  boards  cannot  levy  a  tax  exceeding  15  mills.  Beadle 
V,  Banders 427 

4.  County  commissioners  alone  can  distribute  tax  levy  to 
county  funds.    Beadle  v.  Banders  427 

6.  County  boards  need  not  make  inadequate  provision  for 
county  agencies  in  order  to  meet  obligation  imposed  by  the 
legislature.    Beadle  v.  Banders   427 

6.  Failure  to  provide  a  method  for  ascertaining  the  value  of 
life  insurance  policies  prevents  their  taxation.  Lauh  v, 
Furnas  County 402 

Tender. 

A  tender  must  be  unconditional.    Baird  v.  Union  Mutual  Life 
Ins.  Co 362 

Trial.     See  Appeai.  and  £2bbob.     Cbiminal  Law.     Husband  and 
Wmc,  1. 

1.  An  affidavit  of  a  Juror  as  to  what  items  the  Jury  allowed 
or  disallowed  in  computing  the  amount  due,  or  what  the 
Jury  believed  they  had  a  right  to  do  under  the  instructions, 

is  incompetent.    Palmer  v.  Parmele  30 

2.  In  stating  issues  to  the  Jury,  It  is  error,  which  may  be  prej- 
udlcal,  to  include  pleas  of  which  .-.there  is*  no  proof,  or  to 
adopt  allegations  of  petition  in  which  plaintiff  Inserted  evi- 
denee,  conclusions,  and  arguments.'  Hanna  ir.  Banna 231 

8,  It  la  proper  to  submit  an  issuable  question  of  fact  to  the 
Jury.    Bchmidhauer  v,  Omaha  d  C.  B.  Street  R,  Co 250 

4.  It  is  the  court's  duty  to  instruct  on  the  Issues.  Schmidha;uer 
V.  Omaha  d  (7.  B.  Street  R.  Co 250 
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Trial — Concluded. 

6.  Quotient  yerdict  upheld  in  absence  of  previous  argeement 
that  it  should  control.    Herbert  v,  Katzberg  395 

6.  Whether  a  servant  who  commits  an  unprovoked  assault  is 
acting  within  the^  scope  of  his  employment  is  a  question  of 
fact  for  a  Jury.    Sternad  v»  Omaha  d  C.  B,  Street  R,  Co,  . .  460 

7.  An  instruction  which  authorizes  a  verdict  on  a  finding  as  to 
a  single  controverted  fact  not  decisive  of  the  issues  is  erro- 
neous.   Kor  V.  American  Eagle  Fire  Ins.  Co ^^^ 

8.  Where  reasonable  men  might  differ  as  to  whether  all  neces- 
sary facts  were  established  by  plaintiff's  evidence,  the  trial 
court  should  not  direct  a  verdict  for  defendant.    Harrahill 

V.  Bell   777 

Trover. 

Where  property  wrongfully  taken  cannot  be  identified,  the 
measure  of  damages  is  its  value  when  taken.  Clay  v.  Palm- 
er  ' 476 

Trusts. 

The  interest  of  a  trustee  should  not  conflict  with  the  inter- 
ests of  the  persons  whom  he  represents.  Missouri  Valley 
Trust  Co.  V.  Nelson  499 

Vendor  and  Puxchaser. 

1.  A  purchaser  with  knowledge  of  a  mining  lease  takes  it  sub- 
ject to  the  lessee's  rights.    Clay  v.  Palmer  476 

2.  False  representation  as  to  location  and  value  of  land,  relied 

on  by  purchaser,  is  ground  for  rescission.    Walker  v.  Burch  592 

3.  Suit  to  rescind  for  fraud  must  be  brought  within  a  reason- 
able time  after  discovery  of  fraud.    Walker  v.  Burch  ....  592 

4.  Evidence  held  to  sustain  decree  for  rescission.  Walker  v. 
Burch  592 

6.  The  bringing  of  a  suit  is  sufficient  notice  of  offer  to  rescind. 
Walker  v.  Burch, 592 

Waters.    See  Jtjdgmbnt,  3.    States,  2. 

1.  The  common  law  as  to  the  rights  and  duties  of  riparian  own- 
ers is  in  force  in  Nebraska,  except  as  modified  by  statute. 
Yearsley  v.   Oipple   88 


104  Neb.]  INDEX.  891 

Wftton — Concluded. 

2.  If  lands  become  riparian  by  the  wasblns  away  of  adjoining 
lands,  the  owner  Is  entitled  to  the  right  of  a  riparian  owner 
to  accretions,  though  they  extend  beyond  the  original  boun- 
dary line  of  his  land.    Tearsley  v.  Oipple 88 

3.  Flood  water  which  flows  In  the  natural  course  of  a  stream 
OTor  adjacent  lands  Is  "overflow  water/'  and  not  "surface 
water."    Buchanan  v.  Seim  444 

4.  The  accustomed  course  of  overflow  waters  In  flood  channels 
cannot  be  obstructed  by  one  riparian  owner  to  the  Injury  of 
another.    Buchanan  v,  Seim  444 

5.  Requlftltea  of  easement  of  flowage  stated.  Buchanan  v, 
aeim    444 

6.  Evidence  held  to  establish  right  of  easement  of  flowage  by 
prescription.     Buchanan  v.   Seim    444 

7.  The  statute  requiring  all  real  estate  In  the  district  receiv- 
ing beneflts  to  pay  cost  of  water-main  extensions  Is  manda- 
tory.    State  V.  Metropolitan  Water  District   495 

8.  A  property  owner  assessed  for  water-main  extensions  held 
not  estopped  to  maintain  mandamus.  State  v.  Metropolitan 
Water  District 495 

Wills.    See  Descent  and  Distribution,  1. 

1.  A  will,  not  providing  for,  nor  showing  an  intention  not  to 
provide  for,  a  child  to  be  born,  la  revoked  pro  tanto  by  the 
subsequent  birth  of  the  child.    GUlespie  v,  Truka  115 

2.  Where  a  testator  devises  all  his  property  to  his  wife,  mak- 
ing no  mention  in  his  will  of  his  unborn  child,  the  instru- 
ment does  not,  on  its  face,  manifest  an  Intention  that  such 
child  shall  not  be  provided  for.    Oillespie  v,  Truka  115 

3.  Devise  of  a  life  estate  to  one  living,  then  over  to  one  not  liv- 
ing, with  reversion  to  heirs  of  testator.  Is  within  the  rule 
against  perpetuities,  and  the  last  taker  takes  free  from  rever- 
sion.    Bunting   v.  Hromas    383 

4.  What  may  occur,  rather  than  what  did  occur,  is  the  test  in 
determining  perpetuities.    Bunting  v,  Hromas  883 

6.  A  will  containing  provisions  violating  the  rule  against  per- 
petuities will  not  be  set  aside  in  toto,  but  the  last  tak^r  with- 
in the  rule  takes  the  entire  estate.    Bunting  v.  Hromas  . . .  883 

6.  A  will  giving  all  the  grantor  possessed  to  his  wife  construed 
to  pass  title  to  homestead.     Tyrrell  v.  Kelley  553 
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WiUa— Concluded. 

7.  Where  probate  of  a  will  is  denied,  tbe  estate  is  not  ordi- 
narily liable  to  attorneys  for  defeated  devisees.  In  re  Es- 
tate of  Oenuchi    584 

8.  An  agreement  for  execution  of  mutual  wills  held  not  to 
create  a  trust  except  as  to  property  taken  by  the  survivor 
under  the  will.    Jessop  v.  Brown  770 

9.  Payments  during  lifetime  held  a  satisfaction  of  a  trust 
created  under  a  contract  to  execute  mutual  wills.    Jeasop 

V.  Brown  770 

Witnesses.    See  Evidence. 

1.  A  plaintiff  who  derived  title  from  a  decedent  is  a  competent 
witness  against  a  defendant  who  denies  her  right,  and  if 
parties  intervene  claiming  as  representatives  of  decedent, 
against  whom  plaintiff  would  not  be  allowed  to  testify,  such 
testimony  would  be  competent  as  against  defendant  on  his 
appeal.    Palmer  v.  Parmele 30 

2.  An  accomplice  cannot  be  compelled,  on  cross-examination,  to 
testify  as  to  whether  he  participated  in  a  crime  not  connect- 
ed with  that  for  which  defendant  is  being  tried.  Neal  v. 
State    56 

3.  An  adverse  party  who  is  a  representative  of  a  deceased  per- 
son is  not  disqualified  by  sec.  7894,  Rev.  St.  1913,  from  testi- 
fying to  sC  conversation  between  the  person  deceased  and  a 
third  party.    DeWulf  v.  DeWulf 105 

4.  When  plaintiff  offers  testimony  in  chief  tending  to  prove 
freedom  from  venereal  disease,  defendant  may  offer  testi- 
mony tending  to  show  that  plaintiff  called  upon  and  was  ex- 
amined by  a  physician,  but  such  physician  cannot  testify 
as  to  the  result  of  his  examination.    Livingston  v.  Omaha 

d  0.  B,  Street  R,  Co IIS 

5.  An  experienced  street-car  man  is  competent  to  testify  as  to 
speed  and  distance  in  which  a  car  may  be  stopped.  Bchmid- 
bauer  v.  Omaha  d  C,  B.  Street  R.  Co 250 

6.  Statements  to  an  attorney  are  privileged,  though  a  retainer 

is  subsequently  refused.    Fimple  v.  State  471 

7.  Evidence  of  impeaching  witness  as  to  reputation  held  not 
rendered  incompetent  by  his  evidence  on  cross-examination. 
Oirch   V.  State    603 

8.  Claimant  may  testify  to  matters  testified  to  by  admin- 
istrator of  estate.    In  re  Estate  of  Peterson 574 
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Work  and  Labor. 

1.  Services  of  a  child  after  attaining  majority  are  presumed 

to  be  gratuitous.    In  re  Estate  of  Wieland 412 

2.  To  overcome  the  presumption  that  services  of  a  child  after 
majority  are  gratuitous  a  promise  to  pay  therefor  must  be 
clearly  proved.    In  re  Estate  of  Wieland 412 
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